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| ( omplaint. 


In the Superior Court of the State of California in and for the 
City and County of San Francisco. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
is, 


THe Centra Pacitric RAILROAD Company (a Corporation). 


Comes now the plaintiff and complains of the said defendant, The 
Central Pacific Railroad Company, and for cause of action states: 
that the said defendant is, and for more than a year last past 
has been, a corporation organized and existing under the laws of 
suid State, and during all that time has been, and still is, the owner 
of and operating a railroad in the counties of Alameda, Butte, 
Fresno, Merced, Nevada, Placer, Sacramento, San Joaquin, Santa 
Clara, Shasta, Sierra, Stanislaus, Sutter, Tehama, Tulare, and Yuba, 
in said State, and in the city and county of San Francisco, in said 
State. 
. Plaintiff avers that on the 18th day of August in the vear 
2 1883 , the State board of equalization assessed the franchise, 
roadway, road-bed, rails, and rolling-stock of the defendant 
at the sum of $18,000,000. 

That the board apportioned the said assessment as follows: To the 
county of Alameda the sum of $2? 496.363.00 ; to the county of Butte 
the sum of $1,345,023.00; to the county of F resno the sum of 
$1,825,047 ; to the county of Merced the sum of $1,098,436.00; to 
the county of Ne vada the sum of $904,155.00; to the county of 
Placer the sum of $3,370,031.00; to the county of Sacramento the 

sum of $1,225, 166.00 ; to the city and county of San Francisco the 
suin of $119,558; to the city of San Joaquin the sum of $1,696,- 
224.00 ; to the county of Santa Clara the sum of $254.060.90 ; to the 
county of Shasta the sum of $561,921.00; to the county of Sierra 
the sum of $64,262.00; to the county of Stanislaus the sum of $676, 
397.00; to the county of Sutter the sum of $298,894.00; to the 
county of Tehama the sum of $1,211,717.00; to the county of Tu- 
lare the sum of $378,101.00; and to the county of Yuba the sum of 
$474,345.00. 

That the defendant is indebted to the plaintiff for State and 
county taxes for the year eighteen hundred and eighty three 

3 in the following sums: For State taxes in the sum of eighty-nine 
thousand four hundred and sixty dollars; for county taxes 

of the county of Alameda in the sum of $17,108.11; for county taxes 
of the county of Butte in the sum of $13,490.58 ; for county taxes of 
the county of Fresno in the sum of $23,780.36; for county taxes of 
the county of Merced in the sum of $11.017.31; for county taxes of 
the county of Nevada in the sum of $14,493.60; for county taxes 
of the county of Placer in the sum of $35,486.42; for county taxes 
for the county of Sacramento in the sum of $9,728.42; for county 
taxes of the city and county of San Francisco in the sum of 
$1,434.69; for county taxes of the county of San Joaquin in the sum 
of $8,532.00; for county taxes of the county of Santa Clara in the 
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2 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 
sum of $2,295.89; for county taxes of the county of Shasta in the 
sum of $15 169868; for county taxes of the county of Sierra in the 
sum of $1,479.95; for county taxes of the county of Stanislaus in the 

sum of $3,402.2 27; for county taxes of the county of Sutter in 
4 the sum of $2,997.90; for county taxes of the county of Te- 

hama in the sum of $12,759.38; for county taxes of the 
county of Tulare in the sum of $4,359.50, and for county taxes of 
the county of Yuba in the sum of $9,569.04—- 

Together with five per cent. added to each of said several sums 
for non-payment of taxes, and also for interest on each of said several] 
sums at the rate of two per cent. per month from the 3lst day of 
December, 1883, and for costs and counsel fees as pruvided for by 
law. 

Wherefore plaintiff demands judgment for said several sums, 
and prays that an attachment may issue in form, as prescribed in 
section 540 of the Code of Civil Procedure. 

fk 2 BAGGETT, 
JAMES A. WAYMIRE, 
Attorneys for Plaintiff and for the Controller. 


(Endorsed :) Filed Feb’y 23,1884. William 'T’. Sesnon, clerk, by J. 
D. Ruggles, deputy clerk. 


5 Authorization from the Controller to Jas. A. Waymire and Wm. 
T. Baggett to Sue for Taxes of 1883. 


In the Superior Court of the State of California in and for the 
City and County of San Francisco. 


THE PEOPLE OF THE STATE OF CALIFORNIA, PI’ff, 
vs. 


THE CENTRAL Pactric RarLtroaAp Company, Def’t. 


I hereby authorize James A. Waymire, Esq., and Wm. T. Baggett, 
Esq., to begin a- action in the proper court ‘against the above- 
named defendant in the name of the Pe ople of the State of Califor- 
nia, in accordance with law, to collect the delinquent taxes for 1883 
upon the property of said defendant assessed by the State board 
of equalization, together with all costs, penalties, interest, and attor- 
ney’s fees allowed by law. I also authorize the said attorneys 
to sue out attachments and to take all other steps necessury to 
the collection of said moneys. 

Sacramento, Feb. 21st, 1884. 

JOHN P. DUNN 


Controller. 


6 (Endorsed :) Filed Feb’y 23, 1884. William T. Sesnon, clerk, 
* by J. D. Ruggles, deputy clerk. 


+ 
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THE CENFRAL PACIFIC RAILROAD COMPANY. » 
7 Affidavit of James A. Waymire that Clerk Refused to Issue 
Attachment. 


In the Superior Court of the State of California in and for the City 
and County of San Francisco. 
‘THE PEOPLE OF THE STATE OF CALIFORNIA 
rs. 


‘THe CENTRAL Pactetc R. R. Co. 


STATE OF CALIFORNIA, 
City and County of San Francisco: 

James A. Waymire, being first duly sworn, says: I am one of the 
attorneys in the above-entitled action. Heretofore, to wit, on the 
28th day of February, 1883, I made application to Wm. T. Ses- 
non, county clerk, through J. D. Ruggles, deputy county clerk, to 
Issue an attachment in said action, as required by law, and the said 
clerk refused to issue the same. 


JAMES A. WAYMIRE. 


Subscribed and sworn to before me this 28th day of February, 
1884. 
J. D. RUGGLES, 
Deputy Clerk. 
(Endorsed :) Filed Feb. 28,1884. William T. Sesnon, clerk, by 
J. D. Ruggles, deputy clerk. 


S Order to Show Cause Why Attachment Should Not Issue. 


In the Superior Court of the State of California in and for the ¢ ity 
and County of San Francisco. 


Tue PEOPLE OF THE STATE OF CALIFORNIA 
is. 


THe CENTRAL Pactric R. R. Co. 


Good cause appearing therefor, it is ordered that on Friday, Feb- 
ruary 29th, 1884, at 10 o’clock a. m. of that day, or as soon there- 
after as counsel ean be heard, in the court-room of said court, in 
department No. 2, at the new City Hall, William T. Sesnon, clerk 
of said city and county, show cause why he should not issue a writ 
of attacliment in said action as prayed for. 


J. F. SULLIVAN, Judge. 
(Endorsed :) Service of the within is hereby admitted this 28th 
day of February, 1884. William T. Sesnon, clerk, by J. D. Ruggles, 
dep. clerk. Filed Feb’y 28, 1884. William T. Sesnon, —, by J. D. 
Ruggles, deputy clerk. 


4 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 
: 9 Affidavit of J. E. Foulds. 


In the Superior Court of the City and County of San Francisco, State 
of California. 


THE PEOPLE OF THE STATE OF CALIFORNIA, PI’ff, 
v8. 
Tue Cenra Paciric Rartroap Company, Def ’t. 


STATE OF CALIFORNIA, oe 
City and County of San Francisco, | ~° 


J. E. Foulds, being first duly sworn, on oath says that he is one of 
the permanently retained attorneys of the said defendant; that there 
has been no extension of time to answer the complaint in said action 
granted either by order or stipulation ; that the time to answer ex- 
pires-on the 7th day of March, 1884, aud that said defendant can- 
not within said time obtain the facts necessary to its defense; 
that in order to present said defense it will be necessary to make 
examination of records in Sacramentoand other counties in the 
State, and such examination cannot be concluded before the 25th 

day of March, 1884, as affiant is informed and believes. 
10 Wherefore said defendant prays for an order of said court 
extending its time to answer, demurrer, or plead in said action 
to the 25th day of March, 1884. 


J. E. FOULDS. 


Subscribed and sworn to before me this 3rd day of March, 1884. 
J. D. RUGGLES, 
Deputy County Clerk. 


(Endorsed :) Filed March 3d, 1884. William T. Sesnon, clerk, 
by J. D. Ruggles, deputy clerk. 


11 Order of Court. 


_ 


In the Superior Court, City and County of San Francisco, State of 
California. In open court. Mareh 4th, A. D. 1884. 


THe PEOPLE OF THE STATE OF CALIFORNIA ) 
U8. >No. 11834. 
Tue CENTRAL Paciric RAILROAD CUMPANY. j 
In this action the order to show cause why a writ of attachment 
should not issue as demanded by plaintiff having been heretofore 
submitted, and the court, being now fully advised in the premises, y 
orders that the clerk of this court issue said writ of attachment as 
prayed for. | 


we 


”_ 


THE CENTRAL PACIFIC RAILROAD COMPANY. » 


12 Order Extending Time to Answer. 


In the Superior Court, City and County of San Francisco, State of 
California. 


Tue Peorpue OF THE STATE OF CALIFORNIA, Plaintiff. 
Us. 


Tue CentTRAL Pactric RarmtrRoap Co., Defendant. 


Good cause being shown the time to answer, demur, or plead in 
the above-entitled action is hereby extended to and including the 
25th day of March, 2854. 

San Francisco, March 3rd, 1884. 

J. F. SULLIVAN, Judge. 


(Endorsed :) Service of copy of within order is admitted this 4th 
day of March, 1884. W. T. Baggett. Jas. A. Waymire, att’y for 
pl’tf. Filed March 4, 1884. William 'T. Sesnon, clerk, by Wm. J. 
Rightmire, deputy clerk. 


13 Answer. 


In the Superior Court of the City and County of San Francisco, 
State of California. 


THE PEOPLE OF THE SSTATE OF CALIFORNIA, Plaintiff, 
is, 


Tue CENTRAL Pactric RAILROAD Company, Defendant. 


Now comes the defendant and, answering the complaint of plaintiff 
filed herein— 


[. 


Denies each and every allegation in said complaint had, made, or 
contained ; denies that it now is or ever has been a corporation 
organized or existing under the laws of the State of California, or 
that it how is OF ever has been the owner or operator of a 
railroad in the counties of Alameda, Butte, resno, Merced, Nevada, 
Placer, Sacramento, San Joaquin, Santa Clara, Shasta, Sierra, Stan- 

islaus, Sutter, Tehama, Tulare, or Yuba, or in the city and 
14 county of San Francisco, in said State, except as hereinafter 

specifically set out; denies that on the 18th day of August, 
1883, or at any wther time the State board of equaliza- 
tion assessed the franchise, roadway, road-bed, rails, or rolling- 
stock of defendant at the sum of $18,000,000, or any other 
sum of money; denies that the said board ever apportioned said 
pretended or any assessment to the county of Alameda in the sum of 
$2,496,363.00, or any othersum ; to the county of Butte, in the sum 
of $1.345,025.00, or any other sum ; to the county of Fresno in the 
sum of $1,825,047.00, or any other sum; to the county of Merced in 
the sum of $1,098,456.00, or any other sum; to the county of Nevada 
in the sum of $904,155.00, or any othersum ; to the county of Placerin 
the sum of $3,370,031.00, or any other sum ; to the county of Sacra- 
mento in the sum of $1,225,466.00, or any other sum ; to the city and 
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county of San Franciscoin the sum of $119,558.00, or any other sum ; 
to thecounty of San Joaquin in the sum of $1,696,224.00, or any other 
sum; to the county of Santa Clara in the sum of $254,060.00, 
15 or any other sum; to the county of Shasta in the sum 
of $561,921.00, or any otl.ur sum ; to the county of Sierra in 
the sum of $64,262.00, or any other sum; to the county of Stanis- 
laus in the sum of $676,397.00, or any other sum; to the county of 
Sutter in the sum of $298,894.00, or any other sum; to the county 
of Tehama in the sum of $1,211,717.00, or any other sum; to the 
county of Tulare in the sum of $378,101.00, or any other sum ; to 
the county of Yuba in the sum of $474,345.00, or any other sum ; 
denies that it is indebted to plaintiff for State or county or any 
taxes for the year 1883 or for any other year in any sum or sums 
whatever; denies that it is indebted to plaintiff for State or any 
taxes in the sum of $89,460, or any other sum; or for county taxes 
for the county of Alameda in the sum of $17,108.11, or any other 
sum; or for county taxes for the county of Butte in the sum of 
$13,490.58, or any other sum; or for county taxes for the county 
of Fresno in the sum of $23,780.36, or any other sum ; or for 
16 county taxes for the county of Merced in the sum of $11,- 
017.31, or any other sum; or for county taxes for the county 
of Nevada in the sum of $14,493.60, or any other sum; or for 
county taxes for the county of Placer in the sum of $35,486.42, or 
any other sum; or for county taxes for the county of Sacramento 
in the sum of $9,728.42, or apy other sum: or for county taxes for 
the city and county of San Francisco in the sum of $1,454.69, or 
any other sum ; or for county taxes for the county of San Joaquin 
in the sum of $8,532.00, or any other sum; or for county taxes for 
the county of Santa Clara in the sum of $2,295.89, or any other 
sum ; or for county taxes for the county of Shasta in the sum of 
$15,469.68, or any other sum; or for county taxes for the county 
of Sierra in the sum of $1,479.95, or any other sum ; or for county 
taxes for the county of Stanislaus in the sum of $3,402.27, or any 
other sum; or for county taxes for the county of Sutter 
17 in the sum of $2,997.90, or any other sum; or for county 
taxes for the county of Tehama in the sum of $12,759.38, 
or any other sum; or for county taxes for the county of Tulare in 
the sum of $4,359.50, or any other sum; or for county taxes for the 
county of Yuba in the sum of $9,569.04, or any other sum. 

Denies that it is indebted to plaintiff in the sum of five or any per 
cent. added to each or any of said several sums for non-payment of 
said alleged or any taxes; denies that it is indebted to plaintiff for 
interest on each or any of said several sums at the rate of two or 
any per cent. per month from the 3lst day of December, 1883, or 
from any other time or day, or for costs or counsel fees, as provided 
by law, or at all. Defendant refers to and makes part of this sub- 
division the matter stated in subdivisions 2 to 36 of this answer. 

i And for further and separate answer defendant avers as fol- 
Ows : 


THE CENTRAL PACIFIC RAILROAD COMPANY. i 
[T. 
LS Defendant a corporation—lts place of business—Line of 
road—Stock holders. 


The defendant is a corporation existing under the laws of the 
United States and of the State of California (as will hereafter more 
fully appear), and as such has been for many years past and 
still is (except in the respect hereinafter stated ) the owner of 
a line of railroad known as the Central Pacific railroad, extend- 
ing from the Pacific Ocean across the State of California and 
the State of Nevada to Ogden, in the Territory of Utah. The 
principal place of business of defendant now is, and for many 
years last past has been, in the city of San Francisco, State of 
California. Some of its stockholders and members now are, and 
ever have been, citizens of the United States resident in said State 
of California, and some of its stockholders and members now are, 
and ever have been, citizens of the United States resident in States 
other than the State of California. 

II. 
Length of road in the several counties. 

19 The total length of said railroad in said State of California 

is 602.22 miles, and the length thereof in the respective 
counties through which it passes is as follows: In the county of San 
Francisco, 4 miles; in the county of Alameda, 83.52 miles; in the 
county of Santa Clara, 8.50 miles; in the county of San Joaquin, 
06.75 miles; in the county of Sacramento, 41 miles; in the county 
of Placer, 112.75 miles; in the county of Nevada, 30.25 miles; in the 
county of Sierra, 2.15 miles; in the county of Yuba, 15.87 miles; in 
the county of Sutter, 10 miles; in the county of Butte, 45 miles; in 
the county of Tehama, 40.54 miles; in the county of Shasta, 18.80 
niles; in the county of Stanislaus, 22.65 miles; in the county of 
Merced, 36.75 miles; in the county of Fresno, 61.06 miles, and in 
the county of ‘Tulare, 12.65 miles. The length of said road, from 
the city of Sacramento, through the counties of Sacramento, Placer, 
Nevada, and Sierra, to the eastern boundary of said State, is 186.25 
miles. 

IV. 

20 Purpose of the formation of the C. P. R. R. Co. of California. 


On the 28th day of June, 1861, a corporation was formed and 
organized, under the laws of the State of California, under the cor- 
porate name of the Central Pacific Railroad Company of California. 
Said corporation was formed for the purpose of constructing, ow-Ing, 
and operating a line of railroad and telegraph, commencing at the 
city of Sacramento in said State and running thence through the 
counties of Sacramento, Placer, Sierra, and Nevada to the eastern 
boundary of said Siate, in the expec| ta |tion that its proposed railroad 
would when constructed constitute part of a line of railroad extend- 
ing from the Missouri river to the Pacific Ocean, which line was 
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then supposed was about to be constructed under the legislative 
supervision and authority of the Government of the United States, 
and which line of railroad was afterwards so constructed. 


V. 


Act of Congress of July 1st, 1862—Pacific railroad act. 


On or about the Ist day of July, 1862, the Government of 
21 the United States undertook to construct, or to cause to be 
constructed, a line of railroad from the Missouri river to the 
Pacific Ocean, and to that end Congress passed an act entitled “An 
act to aid in the construction of a railroad from the Missouri river 
to the Pacific Ocean, and to secure to the Government the use of the 
same for postal, military, and other purposes.” ‘To said act defend- 
ant here refers by title, and makes it a part of this answer. (See 
United States Statutes, vol. 12, page 489.) 

By said act certain persons therein named were made and erected 
into a corporation under the name and style of the “ Union Pacific 
Railroad Company,” and said corporation was authorized and em- 
powered to construct; own, and operate a line of railroad and tele- 
graph from the Missouri river to the Pacific Ocean. 


VIl. 
Like privileges and immunities granted to defendant. 


To facilitate the construction of said road the Government of the 

United States, by said act of Congress, adopted the said Central 

Pacific Railroad Company of California as the instrument 

22 or agent of the United States and conferred upon it the same 

powers and clothed it with the same privileges and immuni- 

ties which it conferred upon and clothed the said Union Pacific 

Railroad Company with, except that the said Central Pacific Rail- 

road Company of California was to commence the construction of 

said railroad at the Pacific Ocean and build east until it met the 
said Union Pacific railroad building west. 

VIL. 
Act of Congress of July 2d, 1864—Amendment. 

On or about the 2d day of July, 1864, Congress passed an act en- 
titled “An act to amend an act entitled an Act to aid in the con- 
struction of a railroad and telegraph line from the Missouri river 
to the Pacific Ocean, and to secure to the Government of the United 
States the use of the same for postal, military, and other purposes,” 

>< rn . . . 
approved July 1, 1852. To said act defendant here refers by title and 
makes the same a part of this answer. (See 13 United States Stat- 
utes at Large, page 356.) 

23 VIII. 
Intent of Congress in passing acts of 1861 and 1864. 


The intent and purposes of Congress in passing said acts was to 


THE CENTRAL PACIFIC RAILROAD COMPANY. {) 


secure the completion of a railroad from the Missouri river to the 
Pacific Ocean, and to secure the use thereof for all time to come to 
the Government of the United States for the transportation of its 
mails, troops, munitions of war, and public stores. 


a, 
‘ > > > ‘ in cage 2 . ~~ } } » (* “AcE 
C. P. R. R. Co. accepts terms offered by Congress. 


Said Central Pacific Railroad Company of California filed in the 
Department of the Interior its acceptance of the terms and conditions 
of said act of Congress of July Ist, 1861, within the time therein 
designated. 

A. 
Transfer of rights to W. P. R. R. Co. 


On or about the 3lst day of October, 1864, said Central Pacific 
Railroad Company of California sold and assigned all its rights 
under the aforesaid acts to a corporation then existing under the 

laws of the State of California and known as the Western 
24 Pacific Railroad Company, so far as said rights related to the 

construction of said railroad and telegraph between the cities 
of San José and Sacramento, in said State of California. Said assign- 
ment was ratified and confirmed by the United States by an act of 
Congress passed on the 3d day of March, 1865, entitled “An act to 
amend an act entitled An act to aid in the construction of a railroad 
and telegraph line from the Missouri river to the Pacific Ocean, and 
to secure to the Government the use of the same for postal, military, 
and other purposes, approved July Ist, 1862, and to amend an act 
amendatory thereof, approved July 2d, 1864.” ‘To said act defendant 
here refers by title and makes the same a part of this answer. (See 
15 United States Statutes a- Large, page 504.) 


XI. 
Railroad com pleted. 


The said line of railroad from the Pacific Ocean to Ogden, in Utah 
Territory, was completed and putin operation in 1869, and has been 
in operation from that time until the present and still is in opera- 

tion, and the whole of the railroad mentioned in the said acts 
25 of Congress have long since been completed, and is now, in 

accordance with the spirit and intent of said acts of Congress, 
operated as one continuous line from the Missouri river to the Pa- 
cific Ocean, and is so operated and maintained for the uses and pur- 
poses mentioned in said acts, and the corporations in charge thereof, 
including this defendant, are agents of the Federal Government 
charged to carry out the purposes of said Government as expressed 
in said acts of Congress. 


XII. 
Consolidation. 


In August, 1870, acting under the said acts of Congress, said Cen- 


—" 
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tral Pacific Railroad Company of California and the said Western 
Pacific Company formed themselves into one corporation under the 
name of the Central Pacific Railroad Company. Said company 1s 
the defendant herein, and, as the agent and instrument of the Fed- 
eral Government, has, from the completion of said railroad as afore- 
said until the present time, owned (except in the respect hereafter 
stated) and operated said railroad under and by virtue of said 
26 acts of Congress and for the uses and purposes therein men- 
tioned. 


XIII. 
Indebtedness secured by mortgage. 


The bonds loaned by the United States under said acts of Con- 
gress of July Ist, 1862, and July 2d, 1864, to said Central Pacific 
tailroad Company of California were about twenty-seven millions 
of dollars. No part of said loan, except the accruing interest 
thereon, has been paid, but the same now is, and for more than five 
years last past has been, outstanding; to secure the payment of the 
same the United States now have, and ever since the issue of said 
bonds have had, a lien by mortgage upon the said railroad, its roll- 
ing-stock, fixtures, and franchises.’ By said act of Congress of July 
2d, 1864, said Central Pacific Railroad Company of California was 
authorized to issue its bonds in an amount equal to said United 
States bonds and to secure the payment of the same by a mortgage 
upon its said road, telegraph, franchises, and properties. Under 
the provisions of said act said bonds to the amount of more 
27 than five thousand dollars per mile were issued before the 
first day of January, 1875, and the payment of the same was 
secured by a mortgage made by said company upon its said rail- 
roads, rolling-stock, and franchises. Said bonds are unpaid and 
outstanding, but are not yet due, and the same now are, and ever 
since their issue have been, secured by the mortgage aforesaid. 
Many of said bonds now are, and ever have been, owned by citizens 
and bona fide residents of the State of California, while other of said 
bonds now are, and ever have been,owned by citizens of the United 
States, bona fide residents of States other than California. 


XIV. 
Land mortgage. 


To further aid in the construction of its railroad hereinbefore de- 
scribed the defendant, on the first day of October, A. D. 1870, made, 
executed, and delivered a mortgage covering all its said lands ac- 
quired under the acts of Congress aforesaid in the sum of ten million 

of dollars. Said mortgage was duly acknowledged and 
28 filed for record in the office of the county recorder of the 
several counties in which said land is situated, a copy of 
which is hereto annexed, marked “Exhibit A,” and made a part 
hereof. ‘To secure the payment of said mortgage the defendant 
issued bonds in the amount of ten million of dollars. A part of 
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said bonds have been redeemed, but there still remains due and 
unpaid $5,749.000, which is a valid and subsisting lien upon all of 
said lands. Said unpaid bonds now are, and ever have been, owned 
and held by citizens and bona fide residents of the State of Califor- 
nia; and some of said bonds now are, and ever have been, owned 
by citizens of the United States bona fide residents of States other 
than the State of California. 

The lands covered by said land-mortgage are situate in the States 
of California and Nevada and the Territory of Utah. The aggre- 
gate amount of said lands in the State of California is 652,125 acres. 

Said lands are situated in the following counties in the quan- 
29 tity herein set out, as follows: In Sacramento county, 350 

acres; in Placer county, 21,621 acres; in Nevada county, 
30,595 acres; in Sierra county, 9,655 acres; in Yuba county, 40,664 
acres; in Sutter county, 3,008 acres; in Butte connty, 159,272 acres; 
in Tehama county, 217,499 acres; 1n Shasta county, 114,606 acres; 
in Colusa county, 27,650 acres; in El Dorado county, 21,314 acres; 
i Plumas county, 5,704 acres; in Yolo county, 212.26 acres. 


AV. 


Mortgaged lands—Mode and manner of assessment—Payment of 
taxes. 


The lands mentioned in the preceding subdivision are not, and 
never have been, In any way connected with the railroad business 
of the defendant. They are agricultural and grazing lands, held, 
owned, and used for farming and grazing purposes. 

Said lands and all of them for each of the years 1880, 1881, 1882, 
and 1883 were assessed by the assessors of the respective counties in 
which they are situated at their full cash value, and no deduction 

from said value was made or allowed on account of said 
ov) mortgage or the indebtedness secured thereby. On the con- 

trary, the laws of the State of California under which said 
assessors acted in making said assessments prohibited any deduc- 
tion from said value on account either of the mortgages or the in- 
debtedness secured thereby. 

In each of said years the defendant paid in full, at the time the 
saine became payable, all the taxes levied upon said lands, amount- 
Ing, in the aggregate, for State, county, and municipal purposes, 10 
over $120,000.00. 

The laws of the State of California, then and ever since in force, 
provide that in the assessment and valuation of lands of like char- 
acter and situation and in every respect similar, both in quality and 
use, not owned by railroad or other quasi-public corporations, a 
mortgage thoreon, by which a debt is secured, shall, for the pur- 
poses of assessment and taxation, be deetned and treated as an inter- 
est in the property affected thereby ; and that in the assessment and 
valuation of such property, for the purposes of taxation, the value 

of said mortgages shall be deducted therefrom and the owner 
3] of said lands or property only assessed and taxed for the 
value in excess of the value of the mortgage. 
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To assist the assessor in the performance of his duties and to en- 
able him to make the deductions aforesaid, the laws of the State of 
California make it the duty of the recorder of each county,annually, 
on or before the first Monday in April, to transmit to the assessor a 
complete abstract of all mortgages, by which any debt is secured, 
remaining unsatisfied on the records of his office at 12 o'clock me- 
ridian on the first Monday of March of said year; and it is further 
provided by said laws that should any such list be found to contain 
any instrument relating to lands situated in more than one county it 
shall be the duty of the assessor to transmit to the State board of 
equalization all information relating thereto; and it shaJl be the 
duty of the State board to attach an apportionment of valuation of 
such instrument to be assessed in each county, and to transmit to 
the assessor of each county mentioned as affected in said instrument 

a statement of valuation of assessment to be levied against 
o2 said instrument in such county. (Political Code, sect. 3678.) 
In the matter of the valuation of said lands for the purposes 


of taxation the defendant is and ever has been deprived of all the ben- 


efits of the said laws which provide for the deduction of indebtedness 
secured by mortgage from the valuation of lands by reason of the 
provisions of section 4 of article XIII of the constitution of the 
State of California, and the action of assessors in pursuance thereof, 
while all natural persons and all corporations not quasi-public 
within the State of California are entitled to receive, and do receive, 
the full benefit of said laws and the deductions required to be made 
thereunder. 


XVI. 
Property belonging to the U. S. exempt from taxation. 


That under said constitution all property belonging to the United 
States is exempt from taxation. 


XVII. 
Assessment by State board of equalization. 
oo On the 18th day of August, 1883, the State board of 


equalization of the State of California, pretending to act 
under and by virtue of the powers conferred upon it by section 
10 of article XIII of the constitution of the State of California, 
did make a pretended assessment for the purposeg of taxation 
for the fiscal year of said State then next ensuing upon the 
franchise, roadway, road-bed, rails, and rolling-stock of said rail- 
soad against defendant. Said pretended assessment was not made 
separately upon the franchise, roadway, road-bed, rails, and rolling- 
stock, or any properties of said railroad, but all of said property was 
blended together in making said assessment, which assessment was 
then and there so entered upon the minutes of said board. Said us- 
sessment is the assessment upon which the several taxes mentioned 
in the complaint herein are based, and no other assessment than the 
aforesaid was ever made of said property or any part thereof for 
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said fiscal year. Said assessment included all property and kinds 
of property mentioned in section 3665 of the Political Code of Calli- 
fornia, as amended March 9th, 1883, except depots, station-, 
3 shops, and buildings erected upon the space covered by the 
right of way, which last-mentioned property was assessed, as 
provided in said section, by local assessor. 


XVIII. 


State > board pretended to assess the whole of said property to de- 
fendant. 


The State board of equalization in making the said pretended as- 
sessment pre ‘tended to assess to and against defendant the full cash 
value of said railroad, roadway, road-bed, rails, rolling-stock, and 
franchises, as prescribed in said section 3665, without deducting there- 
from the value of the mortgage or any part thereof given and ex- 
isting thereon as aforesaid to secure the indebtedness of said com- 
pany to the holders of said bonds, notwithstanding, as defendant 
avers, they had full knowledge of the existence of such mortgage. 


XIX. 
State board did not treat said mortgage as an interest in the property 


In making said pretended assessment the said State board of 
equalization did not deem or treat said mortgages as an interest In 
said property, but did assess the whole value of said property 


OO to the defendant in the same manner t would have done had 
there been no mortgages thereon. 
XX. 
Authority exercised by State board violates provisions of Fourteenth 
Amendment. 


Under the constitution of the State of California the board of 
supervisors of the several ‘counties of the State constitute boards 
of equalization for their respective counties, whose duty it is to equal- 
ize the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails,and rolling-stock of railroads oper- 
ated in more than one county of the State, and to such boards the 
owners of all property, except as above stated, have the right and 
privilege to apply for the correction of their assessments, and have 
the right and privilege of a hearing before the said local boards of 
equalization. By the provisions of the constitution of California 
and the laws in pursuance thereof this right and privilege, or any 
right or privilege, to be heard in relation to assessments is denied to 

defendant in respect to the property in question ; all of which 
36 defendant avers is contrary tothe provision of the Fourteenth 

Amendment to the Constitution of the United States which 
declares that no State shall deny to any person within its juris- 
diction the equal protection of the laws. 
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1 ea 
Further violation of the Fourteenth Amendment. 


The power conferred upon the State board of equalization by sec- 
tion ten of article XIII of the constitution of California violates the 
provision of the Fourteenth Amendment to the Constitution of the 
United States which declares that no State shall deprive any person 
of life, liberty, or property without due process of law, for that said 
section, as to such power, is self-executing and complete, and does 
not provide for personal or other notice to be given to the parties to 
be affected by the exercise of such power, and does not provide for 
a full or any oppertunity of time, place, or tribunal for such parties 
to be heard in defense of their rights, and, hence, under and by 

said provision of the constitution of the Stateof California the 
O7 liability of owners of such property to taxation and the 

amount thereof may be fixed without notice to them or an 
opportunity to be heard. 


>e aR 
Further discrimination. 


The provisions of section four of the constitution of the State of 
California, providing for the assessment of the property of railroad 
and other quasi-public corporations, is in contravention of the pro- 
visions of said Fourteenth Amendment of the Constitution of the 
United States in that it discriminates against such corporations in 
this: that whereas, under said section four of said article XIII of the 
constitution of the State of California, if the property of natural 
persons or corporations not quasi-public has a mortgage, lien, or in- 
cumbrance thereon they are not liable to assessment or taxation upon 
such property, but only upon the value of their interest in such prop- 
erty over and above the value of such mortgage, lien, or incum- 
brance, whereas in the case of the property of railroad and other 

quasi-public corporations no such allowance or deduction is 
38 made, had, or allowed with respect toany mortgage, lien, or in- 

cumbrance there may be upon such property, and also in this: 
that while the tenth section of article XIII of the constitution of 
the State of Calfornia provides the same mode for the assessment of 
the franchises, roadway, road-bed, rails, and rolling-stock of all 
railroads operated in more than one county, whether such prop- 
erty be owned by railroad or other quasi-public corporations or by 
private corporations or by natural persons, yet section four of article 
XIII of said constitution permits or allows indebtedness secured by 
mortgage, trust deed, or otherwise to be deducted from the value of 
such property only when it is owned by natural persons or corpora- 
ations not quasi-public, and denies such deduction when the property 
is owned by railroad or other quasi-public corporations. 


XXITT. 


Section 10 of article XIII of said constitution of California pro- 
vides that all property except the franchise, roadway, road-bed, rails, 


ae 
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and rolling-stock of all railroads operated in more than one county 
in the State shall be assessed in the county, city, city and county, 

3S town, township, or district in which it is situated in the man- 
ner prescribed by law. 

The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is situ- 
ated by an assessor elected by the people of such county. 

The assessors of the several counties in the State of California 
have, as the defendant is informed and believes, and so avers, in each 
year since the adoption of said constitution, assessed all moneys, 
credits, bonds and stocks, dues, franchises, and all other matters and 
things, real, personal, and mixed, capable of private ownership, sit- 
uated tn their said counties, and all dues and credits held, owned, or 
in the possession of persons resident in said county, to such persons. 

Said assessors for each of said years have assessed to the owners 
and holders thereof, in their respestive counties, the indebtedness of 
the defendant secured by the mortgage herein mentioned, but never 

have, nor does the law permit them so to do, made any de- 
40 duction from the assessment of any of the property of this 

defendant on account of the assessments made as aforesaid to 
the holders of such indebtedness. 


AALV. 
Further discrimination. 


All owners of railroad property operated in more than one county, 
by virtue of said section ten of article XIII, are denied any protec- 
tion from the laws of the State of California, which— 

(a) Require that property shall be taxed in proportion to its value. 

(6) Require such proportions to be ascertained by a general law. 

(c) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d) Give an appeal from the assessor to boards of equalization. 

(e) Require the assessment to be made in the county, and prohibit 
its being made in localities distant from the situs of the property. 

(f) Which prescribe mode and manner of the assessment. 

And defendant avers that at and before and ever since the 
adoption of the constitution of California now in force there 

were and are existing under the laws of said State corpora- 
4] tions of various kinds formed for the purpose of and actually 

operating and doing business and holding and using and 
operating property in more than one county in said State, and that 
at all of said times there were and there now are divers natural 
persons, residents of said State, operating property in more than one 
county in said State, and that at all of said times there were and now 
are railroads owned by corporations formed under the general laws 
of said State, and also by natural persons, which are only operated 
in one country; that by the provisions of section ten of article XILI 
of said State constitution persons operating railroads in more than 
one county in the State have been singled out from all other persons 
operating property in more than one county and denied the right, 
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common to all other persons, to appeal for relief from overvaluations 
of their property by assessors to the local board of equalization, and 
denied the rights and privileges accorded by the laws to all other 
persons in that respect. 

Corporations in said State of California now are, and ever have 

been, formed under general laws relating thereto, and rail- 
42 road and all other corporations, except public corporations 
formed or organized for the government of a portion of 
the State, now are, and ever have been, designated by the laws of 
California as private corporations. Under the provisions of the 
laws relating to the formation of private corporations such cor- 
porations may be formed for any purpose for which individuals or 
natural persons may lawfully associate themselves together, and 
there now exists in California, and ever have existed, corporations 
formed under said laws for fire, marine, mutual life, health, and 
accident insurance; building, constructing, and operating railroads, 
wagon-roads, wagon-roads, telegraphs, bridges, ferries, wharves, chutes, 
and piers, and for constructing and operating canals, for the purposes of 
acquiring lands in large tracts and distributing them as homesteads 
among the corporators, for savings and loans, for mining, for the 
sale and distribution of water in cities and towns; for manufacturing, 
mechanical, and agricultural purposes; for benevolent, charitable, 
and educational purposes; for cemeteries, agricultural fairs, and 
various other purposes. 
43 In said State of California there now are, and for more than 
three years last past have been, various railroads owned, oper- 
ated, and controlled either by individuals, partnerships, or by private 
corporations other than railroad corporations, to wit, by mining and 
manufacturing corporations. There now is,and for more than three 
years last past has been, a railroad in use and operation extend- 
ing from the city of Marysville, in the county of Yuba, to the 
town of Oroville, in the county of Butte, in said State, a dis- 
tance of twenty-seven miles, which said road now is and ever has 
been operated in more than one county in this State and is of the 
same gauge as the road of this defendant and has ever been op- 
erated for like uses and purposes. 

Said road, with all its equipments, now is, and for more than 
three years last past has been, in the ownership and under the 
operation and control of one N. D. Rideout, a citizen of the 
United States and resident of the State of California. 

There now is, and for more than three years last past has 

44 been, a railroad extending from the town of Santa Cruz,.on the 

Pacific Ocean, and in the county of Santa Cruz eastward 

through said county and into the county of Monterey to the town of 
Pajaro, a distance of about twenty-one miles. : 

Said road now is, and for a long time past has been, owned, oper- 
ated, and used for like purposes for which the defendant’s road is 
owned, operated, and used, and that the same now is, and for a long 
time past has been, in the ownership and operated by the Pacific 
Improvement Company, a private corporation formed under the 
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laws of the State of California, which said corporation is not, and 
never has been, a railroad or quasi-public corporation. 

, There now are, and for more than five years last past have 
been, divers other railroads owned and operated in said State by 
corporations other than railroad corporations and by individuals 
and partnerships, and that all of said corporations, individuals, and 
partnerships are the owners of lands which are assessed by the local 
assessors of the various counties in which such lands are situated, 

and all are entitled under the laws ol sald State to the deduc- 

15 tions provided for in said laws, and, as said defendant, upon 

information and belief, avers, have been allowed such deduc- 
tions. 
AAV. 
System adopted by said board violates rules of equality. 


The State board of equalization, in making said pretended assess- 
ment of the said roadway of defendant, did willfully and de- 
signedly include in the valuation of said roadway the value 
ot fences erected Upon the land of coterminous proprietors, and 
did willfully and designedly value the said roadway at a greater 
value than the value of other property similarly situated, and 
greater than its actual value, upon the ground that such increased 
valuation should be made because the title of defendant thereto was 
acquired by condemnation. 

The value of such fences, which were not the property of defendant 
nor the property of the owners of said roadway, and the increased 
value affixed to the roadway by the system adopted by the board 

are blended in said pretended assessment, and there is no mode 
46 or means by which such illegal valuation can be separated 
from those which may be legal. 

Defendant, upon its information and belief, avers that the said 
State board of equalization adopted a system of valuation in respect 
toall the property mentioned and referred to in section 10 of article 
XII] of the constitution, which defines the power of said board, 
which system was by said board intended to and which did operate 
unequally, and which was intended to and did violate the rule pre- 
scribed by said section—that all of such property should be assessed 
atitsaciual value. The system so adopted was applied by the said 
board in making said pretended assessment of said property and in 
making the assessment of all property in the State over which the 
pretended authority of said board extended. 


XXV (a). 
Value of ferry-boats blended with other values. 


The western terminus of the said railroad of defendant is in the 
city of San Francisco, on the west side of the Bay of San 

47 Francisco. The distance across said bay is five miles, and 
the whole thereof is part of the navigable waters of said bay. 

The cars of the company are transported from the end of the railroad 
track of said road on the eastern side of said bay to the end of the 
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common to al! other persons, to appeal for relief from overvaluations 
of their property by assessors to the local board of equalization, and 
denied the rights and privileges accorded by the laws to all other 
persons in that respect. 
Corporations in said State of California now are, and ever have 
been, formed under general laws relating thereto, and rail- 
42 road and all other corporations, except public corporations 
formed or organized for the government of a portion of 
the State, now are, and ever have been, designated by the laws of 
California as private corporations. Under the provisions of the 
laws relating to the formation of private corporations such cor- 
porations may be formed for any purpose for which individuals or 
natural persons may lawfully associate themselves together, and 
there now exists in California, and ever have existed, corporations 
formed under said laws for fire, marine, mutual life, health, and 


accident insurance; building, constructing, and operating railroads, 


wagon-roads, wagon-roads, telegraphs, bridges, ferries, wharves, chutes, 
and piers, and for constructing and operating canals, for the purposes of 
acquiring lands in large tracts and distributing them as homesteads 
among the corporators, for savings and loans, for mining, for the 
sale and distribution of water in cities and towns; for manufacturing, 
mechanical, . nd agricultural purposes; for benevolent, charitable, 
and educatioual purposes; for cemeteries, agricultural fairs, and 
various other purposes. 
43 In said State of California there now are, and for more than 
three years last past have been, various railroads owned, oper- 
ated, and controlled either by individuals, partnerships, or by private 
corporations other than railroad corporations, to wit, by mining and 
manufacturing corporations. There now is,and for more than three 
years last past has been, a railroad in use and operation extend- 
ing from the city of Marysville, in the county of Yuba, to the 
town of Oroville, in the county of Butte, in said State, a dis- 
tance of twenty-seven miles, which said road now is and ever has 
been operated in more than one county in this State and is of the 
same gauge as the road of this defendant and has ever been op- 
erated for like uses and purposes. 

Said road, with all its equipments, now is, and for more than 
three years last past has been, in the ownership and under the 
operation and control of one N. D. Rideout, a citizen of the 
United States and resident of the State of California. 

There now is, and for more than three years last past has 

44 been, a railroad extending from the town of Santa Cruz, on the 

Pacific Ocean, and in the county of Santa Cruz eastward 

through said county and into the county of Monterey to the town of 
Pajaro, a distance of about twenty-one miles. 

Said road now is, and for a Jong time past has been, owned, oper- 
ated, and used for like purposes for which the defendant’s road is 
owned, operated, and used, and that the same now is, and for a long 
time past has been, in the ownership and operated by the Pacific 
Improvement Company, a private corporation formed under the 
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laws of the State of California, which said corporation is not, and 
never has been, a railroad or quasi-public corporation. 

, Uhere now are, and for more than five vears last past have 
been, divers other railroads owned and operated in said State by 
corporations other than railroad corporations and by individuals 
and partnerships, and that all of said corporations, individuals, and 
partnerships are the owners of lands which are assessed by the local 
assessors of the various counties in which such lands are situated, 

and all are entitled under the laws of said State to the deduc- 
45 tions provided for in said laws, and, as said defendant, upon 
information and belief, uivers, have been allowed such deduc- 
tions. 
1 o 6 Z 
System adopted by said board violates rules of equality. 


The State board of equalization, in making said pretended assess- 
ment of the said roadway of defendant, did willfully and de- 
signedly include in the valuation of said roadway the value 
of fences erected upon the land of coterminous proprietors, and 
did willfully and designedly value the said roadway at a greater 
value than the value of other property similarly situated, and 
greater than its actual value, upon the ground that such increased 
valuation should be made because the title of defendant thereto was 
acquired by condemnation. 

The value of such fences, which were not the property of defendant 
nor the property of the owners of said roadway, and the increased 
value affixed to the roadway by the system adopted by the board 

are blended in said pretended assessment, and there is no mode 
46 or means by which such illegal valuation can be separated 
from those which may be legal. 

Defendant, upon its information and belief, avers that the said 
State board of equalization adopted a system of valuation in respect 
toall the property mentioned and referred to in section 10 of article 
XII] of the constitution, which defines the power of said board, 
which system was by said board intended to and which did operate 
unequally, and which was intended to and did violate the rule pre- 
scribed by said section—that all of such property should be assessed 
ut itsactual value. The system so adopted was applied bv the said 
board in making said pretended assessment of said property and in 
making the assessment of all property in the State over which the 
pretended authority of said board.extended. 


XXV (a). 
Value of ferry-boats blended with other values. 


The western terminus of the said railroad of defendant is in the 

city of San Francisco, on the west side of the Bay of San 

47 Francisco. The distance across said bay is five miles, and 

the whole thereof is part of the navigable waters of said bay. 

The cars of the company are transported from the end of the railroad 

track of said road on the eastern side of said bay to the end of the 
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railroad track on the western side of said bay on steam ferry-boats 
belonging to the defendant, built, owned, and constructed for that 
purpose, and are of great value. For more than four years past the 
defendant has been the owner of two steam ferry-boats, one of the 
tonnage of 1,566 tons and oneof the tonnage of 1,012 tons, and dur- 
ing the whole of that time has used said boats for the purposes 
aforesaid. Said boats now are, and for more than four years last 
past have been, of a class which are by law required to be registered, 
and now are, and for more than four years last past have been, duly 
registered and enrolled in the city and county of San Francisco, 
State of California. 
The State board of equalization, in making said pretended assess- 
ment of the said roadway, road-bed, rails, and rolling-stock of 
48 defendant, did willfully and designedly include in the valu- 
ation thereof the value of said boats, and the value of said 
boat is blended in said pretended assessment with the value of said 
roadway, rails, road-bed, rails, and rolling-stock, and there is no 
means by which such value can be separated from the valuation 
placed by said board upon said roadway, road-bed, rails, and rolling- 
stock, or either of them. 

Said system was to include within the value of the roadway the 
value of the fences owned and possessed by coterminous proprietors, 
and to value said roadway at double its actual value, because the 
right thereto was acquired by condemnation. Said system relative 
to the rolling-stock of raliroads was to value the same at sixty per 
cent. above its actual cost when new,and to value such rolling-stock 
at double its actual value. Said system relative to the franchise 
was to value it at $2,000 per mile, when the actual value, as 

the board well knew, of said franchise as an entirety did not ex- 
49 ceed twenty-five dollars Said system as to the valuation of 

other property to be assessed by the said board was to value it 
at double its actual value. Said system was by the said board adopted 
and was by it applied in making all assessments made by it, with 
the intent and purpose wrongfully and unlawfully to cause the 
owners of property assessed by it to pay double the rate of State and 
county taxes paid by the owners of property assessed by local as- 
sessors; and defendant avers, upon its information and belief, that 
the said board applied the said system in making the pretended assess- 
ment against the property upon which the taxes’ mentioned in 
the complaint are based; and defendant, upon its information 
and belief, avers that the said State bvard of equalization 
in making said pretended assessment did not value any of said prop- 
erty at its actual value, but did, intentionally and for the purpose of 
making defendant pay an unequal proportion of State and county 

taxes, assess the said property at double itsactual value; and de- 
50 fendant avers that the general rule in this State has been to 

assess property at not over two-thirds its cash or actual value,and 
that this rule was adopted and acted upon by all local assessors in the 
State and by the said State board, except in the exercise of the power 
conferred by section 10, art. XIII, of the State constitution for 
said fiscal year, and that all property, save that assessed by the 


THE CENTRAL PACIFIC RAILROAD COMPANY. -19 


said State board under said section, has been valued and assessed at 
one-third less than its actual value, and that the taxes have been 
collected on valuations so made. 


XAVI. 
Defendant’s franchise a Federal one. 


And defendant, upon its information and belief, avers that under 
and by virtue of the said several acts of Congress defendant became, 
and ever since has been, a Federal corporation, and has held its 
franchise and exercised all its corporate powers under the Govern- 
ment of the United States. 

AXVII. 
Corporate powers in part derived from acts of Congress. 


5] And defendant, upon its information and belief, avers that 
if, by virtue of the several acts of Congress herein referred to, 

it did not become a Federal corporation, vet it holds under the Gov- 

ernment of the United States all the corporate powers and franchises 

granted to it by the said several acts of Congress as the trustee of 

the suid Government and for the governmental uses and purposes 

specified in said acts. 

XXVIII. 
That the franchise of defendant is not subject to State taxation. 


Under and by virtue of the said several acts of Congress herein- 
before referred to the defendant was, by the Government of the 
United States, selected as the means and instrument of that Gov- 
ernment. to construct the railroad hereinbefore described, and to 
keep and maintain the same in repair, to the end that the said Gov- 
ernment might, when occasion required, use the same for the trans- 
portation of its armies and military stores, and for such other pur- 

poses as said Government might, in the execution of its 
o2 powers, desire to use the same. The Government of the 

United States has never given to the State of California the 
right to lay any tax upon the franchise, existence, or operations of 
defendant. Such a tax would hinder and impede the lawful opera- 
tions of the Government of the United States, would hinder, delay, 
and prevent the defendant from performing, as aforesaid, its obliga- 
tions to the United States, and would nullify and prevent the en- 
forcement of the said several acts of Congress. 

XXIX. 
Whole franchise assessed. 

Said pretended assessment made by the State board of equaliza- 
tion is upon all of the franchises of defeadant, and the said board, 
in valuing the same, included the value of all the franchises and 
corporate powers held and exercised by defendant under said acts 
of Congress. 
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XXX. 
Tax upon the franchise blended with tax upon other property. 


The State board of equalization in making said pre- 
D3 tended assessment included and assessed the franchise of de- 
fendant, and in making said pretended apportionment In- 
cluded in the valuation affixed to the property of defendant the 
value thereof, but such value is not separately stated in said appor- 
tionment, nor upon any assessment-roll or delinquent list of said 
county, but such value is in said pretended apportionment and upon 
the assessment-roll and delinquent list of said county blended with 
the value affixed to the roadway, road-bed, ete.,and cannot on either 
be distinguished or separated from such other values, and the tax 
upon said franchise is in like manner blended with and cannot be 
separated from the tax on said roadway, road-bed, ete. 


Pe Bab 
Valuation excessive. 


Neither the franchise, roadway, road-bed, rails, -or rolling-stock 
were assessed by the State board of equalization in said pretended 
assessment at their actual value, or in proportion to their value, but 
were willfully and intentionally assessed greatly in excess and out 

of proportion to such value, and greatly in excess of and out 
o4 of proportion to the rate at which all other property in said 

State is valued for the purposes of taxation, to wit, one hun- 
dred per cent. in excess thereof. 


XXXII. 
Sole authority upon which tax is based. 
Said pretended assessment is the only assessinent of said property, 
and the pretended tax for non-payment of which this action is 


brought is founded upon said pretended assessment and upon no 
other assessment. 


XXXITTI. 
State tax void. 

The defendant, upon its information. and belief, avers that the 
State board of equalization never at any time did for the said fiscal 
year fix or determine any rate of taxation for State purposes, and 
that thesum and the whole thereof claimed,in the complaint for 
State taxes for said fiscal year is illegal and void. 


XXXIV. 
Plaintiff’s causes of action based upon assessment by State board of 
equalization. 


On the 18th day of August, 1883, the State board of equali- 
DE zation of the State of California, pretending to act under and 
by virtue of the powers conferred upon it by section ten of 
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article XIII of the constitution of the State of California, did make a 
pretended assessment for the purposes of taxation for the fiscal year 
of said State then next ensuing upon the franchise, roadway, road- 
bed, rails, and rolling-stock of the railroad hereinbefore described, 
and known as the Central Pacific railroad, against this defendant ; 
that said pretended assessment was not made separately upon the 
franchise, roadway, road-bed, rails, and rolling-stock of said railroad, 
but all of said property was blended together in making said assess- 
ment, which assessment was then and there so entered upon the 
minutes of said board. Said pretended assessment is the assessment 
upon which the several taxes mentioned in plaintiff’s complaint are 
claimed to be due, and that no other assessment than such pre- 
tended assessment was ever made against or upon said property or 
any part thereof. 


oo as 
Tender. 


On the ninth day of November, 1883, the defendant, while 
o6 then and now denying all liability upon said pretended assess- 
ment, and claiming that all of the proceedings had in 
relation thereto were in violation of law and the _ rights 
of this defendant, tendered and offered the said plaintiff the sum 
of $166,119.10, in United States gold coin, in part payment of 
the tax claimed, with an agreement that the receipt of said sum 
should not prejudice the plaintiff in any legal rights; and de- 
fendant now brings said sum into court and offers the same 
to plaintiff, and, if refused by plaintiff, subjects the said sum to 
such orders or judgments as the court may make in the premises; 
and defendant avers that of the sum so_ tendered it tendered 
specifically for the benefit of the State and on the amount claimed 
by the State the sum of $53.676.00. and on account of the various 
county taxes claimed it tendered sums as follows, to wit: 
For the county of Alameda the sum of $10,264.86. 
For the county of Butte the sum of $8,094.36. 
lor tne county of Fresno the sum of $14,268.21. 
For the county of Merced the sum of $6,610.39. 
For the county of Nevada the sum of $8,696.25. 
For the county of Placer the sum of $21,201.86. 
OF lor the county of Sacramento the sum of $5,837.01. 
for the county of San Francisco the sum of $560.52. 
For the county of San Joaquin the sum of $5,119.20. 
lor the county of Santa Clara the sum of $1,377.51. 
lor the county of Shasta the sum of $9,281.80. 
lor the county of Sierra the sum of $887.97. 
‘or the county of Stanislaus the sum of $2,041.90. 
lor the county of Sutter the sum of $1,798.74. 
For the county of Tehama the sum of $7,605.68. 
lor the county of Tulare the sum of $2,615.70. 
For the county of Yuba the sum of $5,741.43. 
And ever since has and now keeps said tender good. 
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XXXVI. 
No rules or regulations. 


Said State board of equalization has never at any time made or 
adopted any rule or regulation relative to the assessment or valua- 
tion of railway property of any kind, nor has it ever made or 
adopted any rule to govern or regulate its proceedings in the exer- 
cise of the powers conferred upon it by section 10 of article XIII of ’ 
the constitution of California. 
Wherefore defendant prays it be hence dismissed with costs. 
J. E. FOULDS, 
Attorney for Defendant. 
S. W. SANDERSON anpb 
CREED HAYMOND, 
Of Counsel. 


Or 
CO 


Verification. 


STATE OF CA LIFORNIA, gs ° 


Aa 
City and County of San Francisco, | 


E. H. Miller, Jr., being first duly sworn, on oath says that he 
is an officer, to wit, the secretary of the corporation defendant 
herein; that he has read the foregoing answer and knows the con- 
tents thereof; that the same is true of his own knowledge except as 
to those matters therein stated on his own information or belief, and as 
to those he believes it to be true. 

EK. H. MILLER, Jr. 


Subscribed and sworn to before me this 14th day of March, A. D. 
1884. 
[ NOTARIAL SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
59 Exuisit “A.” | 

This indenture, made this the first day of October, A. D. 1870, 
between the Central Pacific Railroad Company, a railroad corpora- 
tion duly incorporated and organized under and pursuant to the ms 4 
laws of the State of California, party of the first part, and Charles 
Crocker and Silas W. Sanderson, both of the city of Sacramento and 
State of California, parties of the second part, witnesseth : 

That whereas by an act of the Congress of the United States of 
America, approved on the first day of July, 1862, entitled “An act 
to aid in the construction of a railroad and telegraph line from the 
Missouri river to the Pacific Ocean, and to secure to the Government 
the use of the same for postal, military, and other purposes,” and an 
act amendatory thereof, approved on the second day of July, 1864, 
there was granted to the Central Pacific Railroad Company of Cali- yh! 
fornia, a railroad corporation then being duly incorporated and or- 
ganized under and pursuant to the laws of the State of California, a y 
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large body of the public lands of the United States, to wit: 
60 Every alternate section of public land, designated by odd 

numbers, to the amount of ten alternate sections per mile on 
each side of the railroad and telegraph line of said company run- 
ning from Sacramento, in the State of California, to their junction 
with the railroad and telegraph line of the Union Pacific Railroad 
Company at or near Ogden, in Utah Territory, a distance of seven 
hundred and forty miles not sold, reserved, or otherwise disposed of 
by the United States, and to which no pre-emption or homestead 
claim had attached at the time the line of said railroad was definitely 
fixed, and not containing minerals other than coal and iron, for the 
purpose of aiding in the construction of said railroad and telegraph 
line, and to secure the safe and speedy transportation of the mails, 
troops, munitions of war, and public stores of the United States ; 

And whereas by an act of Congress of the United Statesof America, 
approved on the twenty-fifth day of July, 1866, entitled “An act 

granting lands to aid in the construction of a railroad and 
61 telegraph line from the Central Pacific railroad, in California, 

to Portland, in Oregon,” there was granted to the California 
and Oregon Railroad Company, a railroad corporation then duly 
incorporated and organized under and pursuant to the laws of the 
State of California, a large body of the public lands of the United 
States, to wit: Every alternate section of public land, not mineral, 
designated by odd numbers, to the amount of twenty alternate sec- 
tions per mile (ten on each side) of the railroad and telegraph line 
of said company, running from a point on the line of the Central 
Pacific railroad, at or near. Roseville, in the county of Placer and 
State of California, to the northern boundary of said State, a distance 
of two hundred and forty-six miles, for the purpose of aiding in the 
construction of said railroad and telegraph line, and to secure the 
safe and speedy transportation of the mails, troops, munitions of 
war, and public stores of the United States, witha further provision 
to the effect that when any of said alternate sections shall appear to 

have been previously granted, sold, reserved, occupied by 
62 homestead settlers, pre-empted, or otherwise disposed of, other 

lands, designated as aforesaid, may be selected by said coim- 
pany in lieu thereof, under the direction of the Secretary of the In- 
terior, in alternate sections, designated by odd numbers as afore- 
said, nearest to and not more than ten miles beyond the limits of 
said first alternate sections ; 

And whereas, heretofore, to wit, on the twenty-second day of June, 
A. D. 1870, the said Central Pecific Railroad Company of California, 
pursuant to a statute of the State of California in such cases made 
and provided, was consolidated with the Western Pacific Railroad 
Company, a railroad corporation then duly incorporated and organ- 
ized under the laws of the State of California, and ow-ing and oper- 
ating a railroad and telegrapb line from the city of Sacramento to 
the cities of Oakland and San José, in the State of California, a 
distance of one hundred and fifty miles, into a new corporation 
under the corporate name and style of the Central Pacific Railroad 
Company ; 
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And whereas, heretofore, to wit, on the twentieth day of 
63 August, A. D. 1870, the said last-named corporation, the said 
California and Oregon Raiiroad Company, the San Francisco, 
Oakland and Alameda Railroad Company, a railroad corporation 
then existing, duly incorporated and organized under the laws of 
said State, and owning and operating a railroad running from San 
Francisco through the city of Oakland to Hayward’s, in Alameda 
county, a distance of twenty-five miles, and the San Joaquin Valley 
Railroad Company, a railroad corporation duly incorporated and or- 
ganized under the laws of said State,and then existing by virtue there- 
of, owning a line of railroad and telegraph running from a point on 
the road of the said Central Pacific Railroad Company at Lathrop, 
in the county of San Joaquin, to the town of Visalia, in the county 
of Tulare, in said State, a distance of one hundred and fifty-two 
miles, said railroad and telegraph being then only partially con- 
structed, did, pursuant to a statute of said State in such case made 
aud provided, amalgamate and consolidate themselves into a new 
‘corporation under the corporate name of the “ Central Pacific 
64 Railroad Company,” which last-named corporation is the said 
party of the first part to this indenture; 

And whereas, by force and effect of said consolidation, the said 
party of the first part has succeeded to the title to all of said lands, 
and now owns and holds the same; 

And whereas the said party of the first part desires to raise money 
for the purpose of completing the construction and equipment of 
said railroad and telegraph line from the town of Roseville afore- 
said to the northern boundary of the State of California, and also 
for the purpose of completing the construction and equipment of 
said railroad and telegraph line from the town of Lathrop aforesaid 
to the town of Visalia aforesaid, and also for the payment of the 
debits and liabilities of said party of the first part, and to that end 
has, by its board of directors, considered and determined to issue 
the bonds of said company, in the sum of one thousand dollars 
ach, to the number of ten thousand, payable to the said parties of 
the second part, or to the holder thereof, twenty years from date, 

with interest at the rate of six per cent. per annum, payable 
65 semi-annually on the first days of April and October of each 

year ensuing its date, payable, both principal and interest, in 
United States gold coin, in the city of New York; and to secure the 
payment of said bonas did further consider and determine to mort- 
gage the lands hereinbefore described, except so much thereof as is 
or shall be included in the rights of way of the railroads and tele- 
graph lines of said company as defined and granted by the acts of 
Congress aforesaid, or is being or shall be used in the construction 
or operation thereof, or for the track, yards, depot grounds, build- 
ings, or erections thereof, to the said parties of the second part in 
trust for the holders of said bond-; 

And whereas it.is further considered and determined that said 
bonds, and each of them, should bear date on the first day of October, 
A. D. 1870, and should kave attached thereto forty interest coupons, 
numbered from one to forty, inclusive, in the following form : 
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$ Central. Pacific Railroad Company. No. ——. 
For Land Bond No. ——. 

Interest coupon for thirty dollars, dae ——— Ist, 18—. 
Payable in the city of New York. 
, Hecrelary. 
66 And whereas it 1s further considered and determined that 


said bonds, and each of them, should be of the following tenor 
and form: 


No. ——. $1,000. 
Land Bond 
of the 
Central Pacific Railroad Company. 


The Central Pacific Railroad Company acknowledges itself in- 
debted to Charles Crocker and Silas W. Sanderson, both of the city 
of Sacramento and State of California, or to the holder hereof, in the 
sum of one thousand dollars, gold coin of the United States, which 
sum it promises to pay to the holder hereof, in the city of New York, 
twenty years from the date hereof, with interest thereon at the rate 
of six per cent. per annum, payable semi-annually on the first days 
of April and October of each year ensulng the date hereof, both 
principal and interest payable in United States gold coin. 

This bond is one of ten thousand, each of which is for the same 
sum of money and of like tenor, and all of which are secured by 

« mortgage to Charles Crocker and Silas W. Sanderson, 
O7 as trustees for the holders thereof, on all the lands granted 

by the United States to the Central Pacific Railroad Company 
of California by an act of Congress approved on the first day of 
July, 1862, entitled “An act to aid in the construction of a railroad 
and telegraph line from the Missouri river to the Pacific Ocean, and 
to secure to the Government the use of the same for postal, military, 
and other purposes, and an act amendatory thereof approved on 
the second day of July, LSb-4 ; also, all the lands granted to the 
California and Oregon Railroad Company by an act of Congress 
approved on the twenty-fifth day of July, 1866, entitled “An act 
granting lands to aid in the construction of a railroad and telegraph 
line from the Central Pacifie railroad, in California, to Portland, in 
Oregon” (which lands are now owned by the said Central Pacific 
Railroad Company by force and effeet of a consolidation between 
said companies pursuant to a statute of the State of California in 
such case made and provided), save and except so much of said 

lands as are or shall be included in the right of way for the 
68 railroad and telegraph lines of the said Central Pacifie Rail- 

road Company, or is being or shall be used in the construc- 
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tion or operation thereof, or for track, yards, depot grounds, buildings; 
or other erections thereof; and also so much thereof as may have 
been sold previous to the date of said mortgage, to wit, the first day 
of October, 1870. 

In testimony whereof said company has caused its corporate seal 
to be hereunto affixed by its president and secretary on this the first 
day of October, A. D. 1870: 

Now, therefore, this indenture witnesseth tinat that the said party 
of the first part, for the purpose of securing the payment of the 
sums of money mentioned in said bonds and the interest thereon, 
and in consideration of the premises, and also for and in considera- 
tion of the sum of one dollar to the said party of the first part in 
hand paid by the parties of the second part, the receipt whereof 1s 
hereby acknowledged, has granted, bargained, sold, released, enfe- 
offed, conveyed, and confirmed, and by these presents does grant, 

bargain, sell, release, enfeoff, convey, and confirm, unto the 
69 said parties of the second part, as trustees, and to their suc- 
cessors and survivor-, and their assigns forever— 

All and singular the said several sections of land so as aforesaid 
granted by said acts of Congress, and alsv all the estate, right, title, 
interest, claim, and demand whatsoever, at law or in equity, of, in, 
or to the same, or any part or parcel thereof, which the said party 
of the first part now has, holds, owns, or is entitled to, or hereafter 
may or shall acquire, have, hold, own, or be or become entitled to 
by force or virtue of the said acts of Congress, saving, excepting, and 
reserving all parts and parcels of said lands as have been sold here- 


tofore, or which are, or shall be, included in the rights of way of 


the said railroad and telegraph lines of said company, as defined 
and granted by the acts of Congress aforesaid, or used for the con- 
struction or operation thereof, or for the tract, yards, depot grounds, 
buildings, or erections thereof. 

To have and to hold all and singular the lands hereby granted 

or intended to be granted, and each and every part and par- 
70 thereof, with the appurtenances thereunto belonging, unto 

the said parties of the second part, and their successors and 
survivor and their assigns, forever, as trustees, for the uses and pur- 
poses and upon the trusts, terms, conditions, and agreements in 
this indenture set forth and declared: 

Provided always, and these presents are upon the express con- 
dition, that if the said party of the first part shall well and truly 
pay, or cause to be paid, to the holders of said bonds, and every of 
them, the principal sums of money therein mentioned, according to 
the tenor thereof, with the interest thereon, at the times and in the 
manner hereinbefore provided. according to the true intent and mean- 
ing of these presents, then and from thenceforth this indenture and the 
estate hereby granted shall cease and determine, and all the right, 
title, and interest in any and all property hereby conveyed to the 
parties of the second part, not then disposed of under the powers 
hereby conferred, shall revert to and vest in the said party of the 
first part. 

This indenture further witnesseth, that these presents and 


ey 
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71 the said bonds are made, executed, and delivered upon the 
trusts, terms, conditions, and agreement following—that is 
to say: 

That all the lands hereinabove conveyed and mortgaged shall 
be under the sole and exclusive management and control of the 
said party of the first part, who shall have full power and authority 
to make contracts for the sale of the same at such price, on such 
credit or terms of payment, and such other conditions as shall he 
agreed On by the said parties of the first and second part, and as 
shall seem to them best calculated to secure the payment in full of 
all the bonds issued as hereinbefore provided, until entry or fore- 
closure by the trustees, as hereinafter provided; but no title to any 
tract of land contracted to be sold by the said party of the first part 
shall be given until the whole of the purchase-money of said tract 
shall be raid to said parties ofthe second part or their Successors or 
survivor in cash or in said bonds or overdue coupons thereof; and 

for this purpose it is agreed that the said party of the first 
ta part and said trustees shall cause all such lands as they shall 

from time to time become subject to sale to be carefully exam- 
ined and surveyed, and shall affix to each tract or parcel such price 
asin their judgment shall be most judicious, having in view the 
interests of all parties; and said lands shall be and remain at all 
times thereafter open for sale to any person who may desire to pur- 
chase and pay therefor, the prices being, nevertheless, at all times, 
subject to revision and alteration by the said parties; and the party 
of the first part may reserve from sale any lands hecessary lor depot 
grounds or other purposes connected with the construction or oper- 
ation of the said railroad or telegraph. The purchaser of any such 
land shall be at liberty to pay for the same in the aforesaid bonds 
or overdue coupons at par; aud when any parcel or tract of said 
lands shall have been purchased and paid for, either in bonds, cou- 
pons, or cash, as hereinbefore provided, the same shall be conveyed 

by the said parties of the first and second part- to the purchaser 
73 in fee-simple, and shall by such conveyance be absolutely and 

forever released from any and all lien or incumbrance for or 
on account of said bonds or any other debt or obligation of the said 
party of the first part. The said trustees shall and will cancel and 
discharge each and every bond and the coupons thereon, and all 
overdue coupons which they may receive in payment for land or by 
purchase, by defacing the seal of the corporation, perforating the 
signatures of the president and secretary, and drawing lines across 
each of the interest coupons on receipt thereof, and. all bonds and 
coupons received in payment for lands as aforesaid, shall, when so 
cancelled, be delivered to the said party of the first part. 

The said trustees shall apply the proceeds of the sales made by 
them of lands hereby conveyed to the sole and exclusive purpose of 
the payment of the bonds provided for in and issued in conformity 
to the terms of this indenture, and for this purpose all such avails 
shall, from time to time, as the same are realized, be used in the 

purchase of such bonds in the market, to be cancelled, so 
74 long as purchases thereof can be made at par, and whenever 
such bonds cannot be purchased at that rate said trustees 
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shall advertise for proposals to sell such bonds to them in two news- 
papers published in the city of New York and one newspaper pub- 
lished in each of the cities of San Francisco and Sacramento, and 
after receiving such proposals they shall have power to purchase 
such bonds at the lowest terms so offered. The said party of the 
first part doth hereby covenant and agree to pay to the holders of 
said bonds, respectively, the said principal sums of money therein 
mentioned and the interest thereof as aforesaid. If any default 
shall be madein the payment, either of principal or interest, on any 
of said bonds for six months after demand at the place of payment, 
when the same shall become due, then the said trustees may, on 
being requested by the holders of at least one hundred thousand 
dollars of such bonds, enter into and take possession of any of the 
lands above conveyed and foreclose this mortgage, and may 
75 sell at public auction so much of said lands as may be neces- 
sary to discharge all arrears of such interest and apply the 
proceeds, after deducting the costs, charges, and expenses of such 
entry, foreclosure, and sale, to the payment of such arrears of Inter- 
est. If any such default shall continue for one year from the time 
of such demand.and refusal the principal sum of all said bonds then 
outstanding shall become due and payable, and the said trustees 
may enter into and take possession of all the lands above by these 
presents mortgaged or conveyed, foreclose this mortgage, and sell at 
public auction all said lands orso much thereof as may be necessary, 
first giving at least six months’ previous notice of the time and place 
of sale in at least one newspaper published in the city of New York 
and in one published in each of the cities of San Francisco, Sacra- 
mento, Virginia, and Salt Lake, and they shall apply the proceeds 
thereof, after deducting the costs, charges, and expenses of such last- 
mentioned entry, foreclosure, and sale, to the payment of all 
76 said bonds then outstanding and the interest accrued thereon, 
rendering the overplus, if any there shall be, unto the said 
party of the first part. In case of any sale upon any such foreclos- 
ure or at any such public auction the said trustees shall make, exe- 
cute, and deliver a conveyance of the said lands so sold, which shall 
convey to the purchasers all the rights and privileges of the said 
party of the first part in and to the property so sold to the same ex- 
tent as the same shall have been previously enjoyed and held by 
the said party of the first part. If after any such entry shall be 
made or any such foreclosure proceeding shall be commenced for 
the satisfying of interest only, as above provided, and before the 
lands are sold thereon, the said party of the first part shall pay and 
discharge such interest and deliver the coupons therefor to the said 
trustees, and pay all the costs, charges, and expenses incurred in 
such entry and foreclosure and the proceedings thereon, then and 
in every such case the said trustees shall discontinue their 
77 proceedings thereon and restore to the said party of the first 
part all such lands to be held subject to the above conveyance 
and mortgage, and subject to all the provisions, terms, and condi- 
tions of these presents in like manner as if such entrv had not been 
made nor such foreclosure proceedings commenced. — 
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In case a vacancy shall happen in the number of trustees herein- 
before mentioned as parties of the second part in this indenture, or 
if one of them shall be temporarily absent, the remaining trustee shall, 
while said vacancy or absence exists, have all the rights, exercise all 
the powers, and discharge all the duties devolving on the said trustees 
by this instrument. But, as soon as it conveniently may be done, 
such vacancy shall be filled by the nomination by the remaining 
trustee of some proper person to fill such vacaney, which nomina- 
tion shall be submitted to the board of directors of said company, 
and, if approved by them, the person so nominated and approved 

immediately shall become a trustee under this instrument. 
78 [f said nomination is not approved another person shall be 

nominated by said remaining trustee, and in like manner 
submitted for approval, and so on till three nominations shall have 
been made. But if three successive nominations shall be made, and 
none of them shall be approved by said board, said vacancy shall 
be filled by a committee of three persons selected, one by said re- 
maining trustee, one by said board of directors, und a third by the 
two thus selected, and the person appointed trustee by a majority 
of the committee shall be and remain a trustee under this instru- 
ment. And the person regularly appointed a trustee to fill a vacancy 
in either of the firms above specified shall, from and after his said 
appointment and his acceptance of the appointment, become vested 
with the same estate, powers, rights, and interests and charged with 
the same duties and responsibilities as if he had been one of the or igi- 
nal trustee-, parties of the second part, named in and executing this 
instrument; and the prior remaining trustee may and shall execute 
such conveyances and instruments as may be proper or neces- 

sary to vest the same in such new trustee jointly with 
79 him or to furnish evidence of such vesting. If at any time 

either of the said trustees shall resign his place as trustee by 
a proper deed or writing to that effect, and such resignation shall be 
accepted by the said party of the first part, then and in every such 
case the place of such resigning trustee thereupon shall become and 
be vacant. Whenever all the bonds which shall have been made 
and issued by the said party of the first part under and in conformity 
to the provisions of this indenture, with the interest thereon, to- 
gether with all the expenses incurred by the said trustees in the 
execution of the trust herein and hereby created, shall have been 
fully paid, the said trustees shall reconvey to the said party of the 
first part all and singular the said lands then in the hands of the 
said trustee, and not before that time sold or disposed of in the 
execution of the trust hereby created. In case the said trustees shall 
at any time have any trust moneys on hand, derived from the sale 
of the lands hereby conveyed, which will not be required to meet 

any immediate liabilities of the company to which said 
80 moneys are by these presents devoted, the said moneys shall 

be deposited on interest with some bank or trust company in 
the city of San Francisco or Sacramento, subject to be drawn by 
checks signed by. the trustees or such one of them as they may desig- 
nate. All the books of the said company and of the trustees relating 
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to the lands hereby conveyed shall be mutually open to the inspec- 
tion of said company and said trustees. It shall be the duty of said 
trustees to certify and deliver to the said party of the first part the 
said bonds as the same from time to time shall be demanded, issued 
or used by the said party of the first part. 

And it is hereby mutually agreed by and between the parties 
hereto that the said parties of the second part and their survivor 
and successors, and their heirs, executors, and administrators, shall 
not be answerable for the acts, omissions, or defaults of each other, 
nor for anything short of their own gross negligence or willful mis- 
feasance. 

It is hereby declared by the parties to this indenture that 

all the provisions of said acts of Congress, so far as 
81 they are applicable, are hereby made, and shall be deemed 

and taken to be, a part of this instrument; and the said pro- 
visions, in all that concerns the sale and disposal of the said lands 
hereby conveyed to the parties of the second part, are to be observed 
and strictly and faithfully carried out and fulfilled. And the said 
party of the first part covenants and ‘agrees to and with the said 
parties of the second part that the said party of the first part shall 
and will at any and all times hereafter, and from time to time, ex- 
ecute, acknowledge, and deliver, under its corporate seal, to the said 
parties of the second part, and their survivor or successors, all such 
other or further assurances, deeds, mortgages, obligations, transfers, 
indentures, and instruments in writing, and shall and will do and 
perform all such other or further acts or thing as shall or may be 
necessary or proper, or as their counsel learned in the law shall 
deem necessary, proper, or expedient for the better or more effect- 

ually securing upon the above conveyed and mortgaged prem- 
82 ises the payment of the said bonds so to be issued, and the 

interest due and to grow due thereon in manner aforesaid, or 
for carrying into effect the true intent, design, objects, and purposes 
of these presents. 

In witness whereof the said party of the first part has caused 
these presents to be signed with its corporate name and sealed with 
its corporate seal, by its president and secretary, the day and year 
first above written. 

[Seal Central Pacific Railroad Company. ] 
LELAND STANFORD, 
President C. P. R. R. Co. 
Kk. H. MILLER, Jr., 
Secretary C. P. R. R. Co. 


We accept the trust declared in the foregoing instrument. 
CHARLES CROCKER. SEAL. 
SILAS W. SANDERSON. nares, 


(Endorsed :) Due service of the within answer admitted this 22nd 
day of March, 1884. James A. Waymire. Wm. T. Baggett, attor- 
ney for plaintiff. Filed March 22nd, 1884, at 2} p.m. William T. 
Sesnon, clerk, by J. D. Ruggles, deputy clerk. 
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SS Petition. 


) 
In the Supreme Court, City and County of San Francisco, State 
of California. Dep't 2. 
Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
rs. » No. L183: ° 
Tue Centra Paciric Rartroap Company, Defendant. } 


To the honorable the superior court in and for the city and county 
of San Franciseo, State of California: 

Your petitioner, The Central Pacific Railroad Company, respect- 
fully shows: 

That your petitioner is the sole defendant in the above-entitled 
action now pending in this honorable court. 

That said action was brought on the 23rd day of February, 1884, 
the complaint therein having been duly filed on said date. 

That the defendant has on this day, and before the filing of this 
petition, appeared in said action and filed an answer to the com- 

plaint of plaintiff. 
84 That no term of this court has been held since this action, 
and this petition is filed before the term at which the cause 
could be first tried. 

That no trial of said action has been had, and this petition is 
filed before the trial thereof. 

That said action isa suit of a civil nature at law, and arising 
under the Constitution and laws of the United States, and that the 
matter in dispute exceeds, exclusive of costs, the sum and value of 
five hundred dollars. 

That said action is brought by the plaintiff to recover from the 
defendant on account of taxes claimed by the plaintiff to be due 
and payable from the defendant for State and county purposes, as 
will more fully appear by a reference to the plaintiff’s complaint on 
file herein. 

That the assessment described in the complaint and answer, 
and which the plaintiff in this action claims to be due and pay- 
able, is an assessment which the State board of equalization of the 
State of California pretended to make under and by virtue of 

the authority conferred upon the board by section 10 of 
SO article XIII of the State constitution. 

That the defendant claims in this action that said provisions 
of the constitution of the State of California and the authority 
thereby conferred upon said State board of equalization violate the 
provisions of the Fourteenth Amendment to the Constitution of the 
United States in this: that its effect is to deprive the defendant of 
its property without due process of law, and that under it the de- 
fendant is denied any protection from the general laws of the State 
of California which— 

First. Require that property shall be taxed in proportion of its 
value. 

Second. Require such proportions to be ascertained by a general 
law. 
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Third. Require, before the liability is fixed, that the right to be 
heard must be given. 
Fourth. Which give an appeal from the assessor to another 
tribunal. 
Fifth. Require the assessment.to be made in the county and pre- 
vent its being made in localities distant from the situs of the prop- 
erty. 
86 Sixth. Prescribe the mode and manner of the assessment ; 
and, 
Seventh. Which allow deductions from indebtedness secured by 
mortgage. 
Eighth. Which require property to be assessed at its actual value. 
That in the assessment and apportionment described and men- 
tioned in the answer the franchise of the defendant and the whole 
thereof is included in the valuation and so blended with the other 
assessments and valuations that it cannot be distinguished there- 


_ from; and defendant claims in this action that under and by virtue 


of the acts of Congress of July 1st, 1862, and July 2d, 1864 (which 
acts are referred to in said answer), the defendant was, by the Gov- 
ernment of the United States, selected as as an instruinent and 
means of that Government to carry into execution the said several 
acts of Congress; and defendant further claims in this action that 
under and by virtue ef said several acts of Congress the State has 
no power to impose a tax upon the franchise or operations of de- 
fendant, and that such tax violates the provisions of said several 
acts of Congress. 
87 That prior to the Ist day of January, 1884, the defendant 
was and now is indebted to divers persons, citizens of the 
United States, and many of them then and now citizens and bona 
fide residents of the State of California, and others of them then. 
and now citizens and bona fide residents of other States of the Union, 
in large sums, for moneys advanced to construct and equip its rail- 
road described in the answer herein; that to secure the payment 
of such indebtedness the defendant, long prior to the said day, exe- 
cuted and delivered a mortgage upon its railroad and all rolling- 
stock and appurtenances, and upon a large number of tracts of land 
situated in different counties of the State of California, which said 
tracts of land then were and ever since have been the property of 
defendant; that said indebtedness exceeded and still exceeds three 
thousand doliars per mile of said road ; that no part thereof has ever 
been paid, except the accruing interest, and that the whole thereof is 
now, and since the execution of said mortgage has been,a valid and 
subsisting indebtedness against said company defendant, and 
88 has been and still is secured by said mortgage. 

That the said pretended assessment made as aforesaid by 
said State board of equalization included the whole value of said 
property without any deduction therefrom ; that under the constitu- 
tion of theState of California, when property other than property such 
as is described in thecomplaint is assessed and valued for the purposes 
of taxation, itis the duty of the assessor making such valuation to 
deduct from the value of such property all indebtedness secured by 
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mortgage or lien upon the property; that the supreme court of the 
State of California, the highest tribunal in said State, has decided that 
defendant (and others similarly situated) is not entitled to the protec- 
tion of the Fourteenth Amendment of the Constitution of the United 
States, — is not a means or instrument of the Federal Government: 
that its franchise is assessable and subject to taxation without the 
consent of the Federal Government, and that defendant and others 
similarly situated are not entitled to the reduction herein- 
89 before referred to; that said decision of the supreme court 
of the State of California is in full force and is binding upon 
the inferior courts of the State, and especially upon this court; 
that the facts stated in the answer herein are true, which an- 
swer defendant refers to and makes part of this petition ; that de- 
fendant is the corporation mentioned in the said several acts of 
Congress hereinbefore referred to, and that the railroad of de- 
fendant which has been assessed by the State board of equalization 
is the road constructed, operated, and maintained by defendant 
under the said several acts of Congress; that the plaintiff in said 
action will rely upon the decision of the ‘supreme court of the 
State of California, and that the construction of said several acts 
of Congress and of the Fourteenth Amendment to the Constitu- 
tion of the United States is in this action disputed, and must neces- 
sarily be adjudged and determined herein, and that if said adjudi- 
cation and determination be in favor of defendant and against that 
heretofore made by the supreme court o! the State of California 
90 such adjudication and determination will be conclusive in favor 
of defendant upon the merits of this action; that this is a suit 
arising under the Constitution and laws of the United States; that your 
petitioner bas made and filed with this petition a bond in the penal 
sum of five thousand dollars, with good and sufficient surety, con- 
ditioned that your petitioner shall enter in the circuit court of the 
United States to be held in the district of California, in the ninth 
circuit, on the first day of its next session, a copy of the record in 
said suit, and shall pay all costs that may be awarded by the 
said circuit court if said courtshall hold that said suit was wrongfully 
or improperly removed thereto, and also shall appear in said circuit 
court and enter special bail in said suit if special bail was originally 
requisite therein, and shall do all such other and further appro- 
priate acts as, by the act of Congress approved March 3, 1875, 
entitled“ An act to determine the jurisdiction of circuit courts 
1 of the United States and to regulate the removal of causes from 
State courts, and for other purposes,” are requisite to be done 
upon removal of a suit in a circuit court of the United States from 
a State court; and your petitioner is ready and willing to give such 
other and further bonds and to do all such other acts as may be law- 
fully required. 

Your petitioner therefore prays that this honorable court will 
accept this petition and said bond and proceed no further in 
said suit, and that said suit may be removed into the circuit 
court of the United States in and for the district of California, in the 
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ninth circuit, as required by statute of the United Statesin such cases 
made and provided. 
And your petitioner will ever pray, ete. 
J. E. FOULDS, 
Attorney for Petitioner. 
S. W. SANDERSON, 
CREED HAYMOND, 
Of Counsel. 


92 (Endorsed:) Filed March 22d, 1884, 2} o’c. p.m. William 
T. Sesnon, clerk, by J. D. Ruggles, deputy. 


93 Bond. 


In the Superior Court, City and County of San Francisco, State of 
California. Dep't 2. 


THE PreorpLE OF THE STATE OF CALiForNIA, Plaintiff, ) 
— | 
US. { N > 
% . f ‘ a 0. 11834. 
Tue CrentrRAL Pactric RAmRoaApD CoMPANy (a 4 
poration), Defendant. 


Know all men by these presents that we, The Central Pacific 
Railroad Company, as principal, and Chas. F. Crocker and A. N. 
Towne, as sureties, are held and firmly bound unto The People 
of the State of California in the sum of five thousand dollars, to be 
paid to the said plaintiff; for which payment, well and truly to be 
made, we bind ourselves, our and each of our heirs, executors, and 
administrators, jointly and severally, firmly by these present-. 

Sealed with our seals and dated this fifth (5th) day of March, 1884. 

W hereas the above-entitled action was brought, on orabout the 23rd 

day of February, 1884, in the superior court in the county of San 

94 Francisco, State of California, and the same is now pending in 

said superior court, by said The People of the State of California 
against said Central Pacific Railroad Company, and is removable into 
the circuit court of the United States in and for the district of Califor- 
nia, in the ninth circuit, under and by that certain act of Congress of 
the United States, approved March 3, 1875, entitled “ An act to deter- 
mine the jurisdiction of circuit courts of the United States and to 
regulate the removal of causes from State courts, and for other 
purposes ;”’ 

And whereas said ‘The Central Pacific Railroad Company has made, 
and is about to file herewith, its’ petition in said suit in said superior 
court in and forthe county of San Francisco, State of Califor- 
nia, for the removal of said suit into said circuit court of the 
United States, to be held in the said district of California, in the 
ninth circuit: 

Now, the condition of this obligation is such that if said The Central 
Pacific Railroad Company shall enter in such cireuit court of 
the United States, on the first day of its next session, a copy of 
the record in said suit, and shall pay all costs that may be 

awarded by the said circuit court if said court shall hold that such suit 


od 
fi 
t 


THE CENTRAL PACIFIC RAILROAD COMPANY. oO 


was wrongfully or improperly removed thereto, and also shall there 
appear and enter special bail in such suit if special bail was origi- 
nally requisite therein, and shall do all such other appropriate acts 
as by the said act of Congress are required to be done upon the re- 
moval of a suit from a State court into the circuit court of the United 
States, then this obligation to be void; otherwise to remain in full 
force and virtue. 
[ SEAL. | THE CENTRAL PACIFIC RAILROAD 
COMPANY, 
By E. H. MILLER, Jr., Secretary. 


CHAS. F. CROCKER. SEAL. 
A. N. TOWNE. SEAL. 
STATE OF CALIFORNIA, } 


City and County of San Francisco, ( asin 

Chas. F. Crocker and A. N. Towne, the sureties in the foregoing ob- 
ligation, being each sworn, each of himself says that he isa 

resident of the State of California and a freeholder therein, 
and is worth the sum of five thousand dollars over and above 

all his just debts and liabilities, exclusive of property exempt by 

law from execution. 


{): 


CHAS. F. CROCKER. 
A. N. TOWNE. 


Subscribed and sworn to before me this fifth (5th) day of March, 
LSS4. 
| NOTARIAL SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[ hereby approve of the above sureties and accept and approve 
the foregoing bond. 
Dated , 1884. 


Judge Superior Court, City and County of San Francisco. 


(Endorsed:) Filed March 22d, 1884, 24 o’c. p.m. Wm. T. Sesnon, 
clerk, by J. D. Ruggles, deputy. 


97 , Clerk’s Certificate. 


[, William T. Sesnon, county clerk of the county of San Fran- 
cisco, State of California, and ez-officio clerk of the superior court 
court of said county, do hereby certify the foregoing to bea full, true 
and correct copy of the whole of the record in the within action of 
The People of the State of California vs. The Central Pacific Rail- 
road Company, now on file in my office and numbered 11854. 

In witness whereof I have hereunto set my hand and affixed 
the seal of the said superior court this 22d day of March, 1884. 

[SEAL. | WILLIAM T. SESNON, 
County Clerk and ex- Officio Clerk of Superior Court, 
By J. D. RUGGLES, 
Deputy Clerk. 


(Endorsed :) Filed April 24, 1884. L. S. B. Sawyer, clerk. 
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98 Affidavit of Service. 


In the Cireuit Court of the United States, 9th Circuit, District of 
California. 
T » Deaawr a om > Onan > “AP NY Pl; intift 
HE PEOPLE OF THE STATE OF CALIFORNIA, Fla é‘ 
vs, 


Tue CENTRAL Pactric RAILROAD Company, Defendant. 


STATE OF CALIFORNIA, 
2 , : ‘ 8s: 
City & County of San Francisco, | 
A. D- D’Ancona, being first duly sworn, says that he is and was, 
at all times hereinafter mentioned, a white male citizen of the U. 
S. & of the State of California, over the age of 21 years, and not in- 


terested in Or a party to said action, and competent to be a witness 


therein; that on the 8th day of July, 1884, in said city and county, 
he personally served upon John E. Foulds, attorney for the def’t 
herein, the annexed demurrer by then & there delivering to him a 
correct copy of the same. 


A. D. DANCONA. 


Subscribed & sworn to before me this 8th of April, 1884. 
[ SEAL. | EDW’D CHATTIN. 
Notary Public. 


99 Dem urrer to A nswer. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
vs. 


THE CENTRAL Pactric Rar~troap Co., Defendant. 


Now comes the plaintiff and demurs to the answer filed herein on 
the ground that the same does not state facts sufficient to constitute 
a defense, in this, that the defense sought to be made caa only be 
made as provided by section 3669 of the Political Code; that the 
mode of procedure pointed out by said section is exclusive, and 
prohibits a delinquent from defending against an action brought by 
the State under section 3670 of the Political Code as in the above- 
entitled action. 

JAMES A. WAYMIRE, 
W. T. BAGGETT, 

Attorneys for Pl’ ff. 
EK. C. MARSHALL, 


Attorney General. 
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100 Stipulation Waiving Jury, &e. 


In the Cireuit Court of the Ninth Judicial Cireuit in and for the 
District of California. 


THe PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
vs. 
THe CentraAt Paciric RAILROAD Company, De- | 


fendant. ] 


It is hereby stipulated by and between the plaintiff and defend- 
ant in the above-entitled action that trial by jury is waived; and 
it is further stipulated that the above-entitled action shall be, and 
is hereby, subinitted to the court for its findings and determination— 

l‘irst. Upon the assessment-roll on file in the office of the controller 
of the State of California for the year 1883 and upon the as- 
sessment in said roll contained and referred to in the complaint 
herein, which roll is hereby given in evidence. 

Second. Upon the testimony heretofore given in this court by 
both parties upon the trial of the cases of “The County of Sacra- 

mento vs. The Central Pacific Railroad Company,” No. 3019; 
LO] and “The County of Sacramento vs. The Central Pacific 
Railroad Company,” No. 3099; and “ The People of the State 
of California vs. The Central Pacific Railway Company,” No. 2845; 
which cases were determined by this court in the year 1885, and are 
now pending on appeal in the Supreme Court of the United States. 

Third. Upon the admission by plaintiff of the facts stated in para- 
graph number two of the defendant’s answer, except that the plain- 
tiff does not admit that the defendant is a Federal agency or a cor- 
poration existing under the laws of the United States. 

Fourth. Upon the admission made by plaintiff that the facts 
stated in the third, fourth, fifth, sixth,seventh, ninth, tenth, eleventh, 
twelfth, thirteenth, fourteenth, fifteenth, seventeenth, eighteenth, and 
nineteenth paragraphs of defendant’s answer are true. 

Sixth. Upon the admission by plaintiff that the facts stated in 
paragraph 22 of said answer are true, with this exception, that the 
defendant does not admit that the facts stated constitute any dis- 

crimination against the corporations or any of them men- 
102 ~=—tioned in said paragraph. 

Seventh. Upon the admission by plaintiff that the facts 
stated in paragraph 24 of said answer are true, except that plaintiff 
does not admit that by virtue of section 10 of article 13 of the con- 
stitution of the State, or any law of the State, owners of railroad 
property operated in more than one county in the State are denied 
any protection from the laws of the State of California. 

Eighth. Upon testimony offered by the defendant tending to 
prove the averments contained in subdivisions 24 and 25 of said an- 
swer, and upon testimony offered by plaintiffs tending to disprove 
the averments in said paragraphs contained. 

Ninth. Upon the admission of the plaintiff that the averments 
contained in paragraphs 29, 32, and 34 are true, except that pl’ff 
does not admit that any Federal franchise was assessed. 
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Tenth. Upon the admission of plaintiff that the tender pleaded in 
said answer has been kept good, and that under the order of this 
court made on the 29th day of September, 1884, the defendant 

103 has paid to plaintiff on account of said tender, and without 
prejudice to either party, the sum of $166,119.10 for the uses 

and purposes specified in defendant’s answer relative to said tender. 

Eleventh. Upon the admission made by plaintiff that the aver- 
ments contained in the last paragraph of defendant's answer are 
true. 

It is hereby stipulated that the court in making its findings 
in this case may, in considering the testimony given in the cases 
referred to in this stipulation, and in considering the matters men- 
tioned in the stipulation hereinbefore referred to in relation to time 
and place and all other things, adapt the same to the issues in this 
case, and consider all such matters as if such changes had been 
made before submission. 

‘And it is further stipulated that upon the issue whether, in the 
assessment in this case mentioned, the distance across the Bay of San 
Francisco from Oakland to San Francisco, was included in the 

length of the Central Pacific railroad, as assessed, the at- 
104  ~=torneys for plaintiff may file in the case the sworn statement 

of the clerk of the State board of equalization, which state 
ment, if filed, shall be conclusive upon that issue, and upon the issue 
whether or not the value of fences were included by the board in 
the assessment of the property described in the complaint. 

The attorney for plaintiff may at any time before tle decision of 
the case file therein a sworn statement of the clerk of the State 
board of equalization, which said statement, if filed, shall be con- 
clusive upon that issue. | 

Oct. 21, 1884. 

J. E. FOULDS, 

H. 8. BROWN, & 

CREED HAYMOND, 
Attys for PU ff. 

E. C. MARSHALL, 

Att'y Gen’l and Attorney for Plaintiff. 

W. T. BAGGETT, © 

JAMES A. WAYMIRE, 

| Counsel for Plaintiff. 


(Endorsed :) Filed Oct’r 2,1884. L.S. B. Sawyer, clerk. 
105 Findings. 


In the Circuit Court of the United States, Ninth Judicial Circuit, in 
and for the District of California. 
PEOPLE OF THE STATE OF CaLirorniA, Plaintiff, ) 
. 08. > No. 3263. 
Tue Centrat Paciric Rarroap Company, Defendant. } 


The above-entitled cause having been brought on to a hearing 
before a court without a jury, and the parties by stipulation in 
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writing, filed with the clerk, having waived a jury, and the proofs 
introduc 7c «l All d give ‘T) by the re spective part ties having been fully con- 
sidered, the court m: akes the following finding of facts: 


L. 


That on the ay day of August, 1883, the State board of equali- 
zation of the State of California, acting under the authority of sec- 
tion 10 of article XI of the constitution of the State of California, 

and in the mode and manner pr¢ aeliedl by section 3665 of 
106 ~=the Political Code of California, assessed the franchise, road- 

way, road-bed, rails, and rolling-stock of the defendant at 
the sum of eighteen million dollars; that the board apportioned the 
said assessment as alleged in plaintiff’s complaint; that thereafter 
and in that manner and at the times prescribed by section 3666 of 
the Political Code the State board of equalization pre pared for that 
year a book called the Record of Assessments of Railways, on 
which book the assessment above referred to was entered and 
signed by the chairman and clerk; that thereafter, and in the 
time and manner prescribed by said section, the record of the 
apportionment of said assessment was made by the board to the 
counties and cities and counties in a separate book, called “ Record 
of Apportionment of Railway Assessments;” that before the third 
Monday in October of said year the clerk of the State board of equal- 
ization prepared and transmitted to the comptroller of the State du- 
plicates of The Record of Assessment of Railways and The Record 

of Apportionment of Railway Assessments, each certified 
107 =the chairman and clerk of the board; that said duplicates 

were In manner anc form as provided by said section 3666 ; 
that the entries upon said books relating to the cause of action stated 
in the complaint herein are as follows: 

from The Record of Apportionment : 

Name of the corporation, person, or association to whom heac 
railway is assessed, Central Pacific Railroad Company. 

The name of each railway assessed by the State board of equaliza- 
tion, Central Pacific railroad. 

Name of the county and city and county to which the assessment 
of each railway was apportionment by the board, Alameda, Butte, 
Fresno, Merced, Nevado, Placer, Sacramento, San Francisco, San 
Joaquin, Santa Clara, Shasta, Sierra, Stanislaus, Sutter, Tehama, 
Tulare, and Yuba. 


Menta of mar of ser ml assessed rw the pend y In ayn 
county and city and county : 
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Sacramento -___-__- ce eae Seems Oe oy Gee eee eee 41.00 
San Francieco <........- outa Reed, SEES Rey ee Oe me 4.00 
Dee: JONGUI dissed ccdens stint ceddetebainteascu” Se 
EE, EE, RO a OE AORN Srna MNS: AG re ey eae 8.50 
SS SO mn eR E Me ts pone Pe Ee Lo i ae 18.80 
EE ae Ae LAD eS Sem eS Y SES OE 8 OE 2.15 
a ee 
ERO vers LIS Fae ee wR RM ec arr Noe Ri A Ar iat 10.00 
"SS GLARE LES LE LEELLLE NA LEE AES ALLL T ARE NEE AE 40.54 
i so Pom Seles Sei a ae Se Sa Re Weise PaO CK HON IN 12.65 
SEAS renin MPa a SRR en, RET MC eeaeT SL gene IME: ety OAR: 15.87 


Total value of each railway per mile, $29,889.40. 

Total assessment of the franchise, roadway, road-bed, rails, and 
rolling-stock of each railway assessed for purposes of State taxation 
by the State board of equalization, $15,000,000.00. 

The amount of the apportionment o. the total assessment of the 
franchise, roadway, road-bed, rails, and rolling-stock of each railway 
to each county and city and county for county and city [and] county 
taxation : 

SELLA A LI AE TEES: ERTIES ATI SEES 


a 1,845,023 00 

ESR a CONT CA Ne SE We ERE REI, 1,825,047 O00 
109 ERR ay pe ap Melee AGE ESTA ASO ee tla iatdatninies 1,098,486 00 

INTIS cuss aah Sbldssuncilonsrehcaiiaiiahsdliad besa puis cidilsisi sitar 904,155 00 
RPE A EE ME SECA I SERA PEE, URE og Pi 3,970,031 00 
I il si elt ei dell Wieiainlctenediiecteia 1,225,466 00 
I 119,558 00 
SI NII isi covtevebiny-sdeces eh chal: stv liadlbneeiecebeonitien ints eileiideamiineinais 1,696,224 00 
EEL AE TTL NGE FeO TORS: HE EEL IDS 254,060 00 
i a ct aaa a ll ae viata . 061,921 00 
NITION: ik sicetnisnnassiiectid ara es: tbibsiiehapaeme lbtaidiaiesinasielibeliacabead alle aaa 64,262 00 
i 676.397 00 
TE EEG BO Tipe BER PP ey AE Neh Ne. 298,894 00 
UNNI cnshivcvlp ian: hina svchale tl siliheSoincn atgubicheinia Ade aii 1,211,717 00 
a - $78,101 00 
SITE ies aisha bitte tating widiiingieain aieeniunmtiieismialiiiaiicanhabiiuica 474,345 00 


Rate of taxation for each county and city and county levied by 
board of supervisors on each $100: 
f $.503 


EES Tee Eee RU Wad Me ht ee wee Cen ae ' re 
400 

UMS 22... abet h tas eclahdesde hcl lea dct Dec giana aie eiainesenobeseasetan a 1.003 
SET EERE ns pone me a is We: 5 Seimei a 1.303 
ETE on are : > gretinerlliminiahenniiieds siieanigasdia eietiniapaemniaig anEE gvenunids 1.003 
mevada ...... eal ais encase icant athena aineeiajiibias evmsab isin nah diniaies 1.603 
EET ORR Peer eo NE, SEE ae a 1.053 
I Na 699 
1 .603 


San Francisco---------- .- shin <o Siteiibiniigeia iM ta pee Ss 1.20 
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nie COR acid eindnntintiienion tice wmenmmimnianiin iia 503 
f 633 

og eee enudui matanicammae omqueigeiiealinad: one 
i Oo 

te NERD Seg tts, se ee oa sane einidn tatiana nett a ae 2.753 
os enepaiien iia e 2.303 
AO AE SES OO LAS ED BE BE ET ie 503 
ETRE EE OE IE Se RS AE RMP BE LE IN MONEE 
pS IER RM MMT Sari ae ROE Te eee 3 ee ceed rcs TLS 1.0538 
TID os cus en snnstnh Sicdnnectnsels citelencetle he ei tdiniketeds teed Nacliteattat in on tries leans canta ee 
» f LSOS 
Yuba ------ ------ Te eee ee 2 OD3 


Amount of State taxes due the State upon the whole assessment 
by each corporation, person, or association assessed for railway— 
State rate of taxation on each $100, 49.7 cents—S$S89,460. 

Amount of the county and city and county and taxes due upon 
the assessment apportioned to each county and city and county by 
each corporation, person, or association assessed for railway : 


RUARDOE ccsntmeie ae ak SAS a aS Salil» inne itieaneee $17,108 11 


($675,799.35 at $.503 rate. $1,820,563.67 at .753 rate.) 
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TING. cnce-asvnenipenmeciacieia ion Ga MA Ri i he $13,490 58 
wi 


ee ee 


SS OPENER EE RN i TDL OES sie atta ee OMGEY 6D 11017 3 


I, nice gn a i 


Sg RR 6 ie HOR ORE AG SE TS Ss ee 30,486 42 
cE CERES 6 SET le SN at Ne LEE 9,728 42 
lil ($74,723.50 at .653 rate. $1,150,742.50 at .803 rate.) 
OR RE On eS i itl eae 1,434 69 
a RE 
~ N e cites 2.295 89 
($39,155.13 at .633 rate. $214,904.87 at .953 rate.) 
| RIE TC Re i Ss 8 em Re CRE: TENG 15.469 68 
RR RBI Ee ere . 1,479 9 
i 3,402 27 
I cs sniten on sniiinntanadh anit ductile ics Oe RR NESE AAS. RIED 2.997 90 
bi EINE REE Let) i ae Mee 12,759 38 
J MR RRS oe ga NL PT SO a OR OO eh 1359 50 
i 9 569 O04 


($67,704.00 at 1.803 rate. $406,641.00 at .2053 rate.) 


From the Record of Assessments of Railways. 


The State board of equalization being in session on this the 18th 
day of August, 1883, all the members being present, and having 
under consideration the assessment of the franchise, roadway, road- 
bed, rails, and rolling-stock of the Central Pacific Railroad Company 
within the State for the year 1883, and it appearing to this board that 
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said company,on the first Monday in March, in the year 1883, at 12 
o'clock meridian of that day, owned and still owns 602.22 
112 += miles of railroad within this State, which. at said time and 
day in March was and still is operated in more than one 
county, being the entire railway of said company within this State, 
and which, with the right of way for the same, is described as 
follows : 

San Francisco. A line of roadway, road-bed, and rails and right 
of way for the same, beginning at the south line of block 408 north 
Potrero survey; thence northerly through blocks 408, 409, 410, 411, 
412, 413, 414, 415, 416, 417, 418, 47, 45, 44, 43, to Channel street ; 
thence northwesterly to King street; also beginning on southerly line 
of south beach and water lot block 20; thence northerly through 
blocks 20 and 15 to 4th street; thence across 4th street in a north-— 
erly direction through 100 vara lots 165 and 159 to King street, con- 
necting with the first-described tract ; thence northeasterly on King 
street to south beach and water lot block 9 to ferry slip of freight 
boats transit and thoroughfare on the bay; also short spur track 

from said block 9 to Pacific mail steamer’s wharf; the width 
1138 of right of way other than public streets being sixty feet 

wide, and the railway being a distance of four miles in city 
and county of San Francisco. 

Alameda. Also beginning at end of long wharf at the end of 
mole, West Oakland, and running thence easterly to west line of 
Oakland point; thence easterly to 1st street, Oakland ; thence along 
Ist street through Oakland to west line of San Antonio estuary ; 
thence across said estuary in a general easterly direction to its in- 
tersection with the easterly end of said local line; thence southeast- 
erly to Melrose; thence in the same course through the towns of San 
Leandro, Haywards, and Decota to Niles ; thence easterly and north- 
sasterly through Alameda cafion co town of Pleasanton ; thence 
through the town of Livermore and Livermore pass and tunnel and 
through Midway station to a point two hundred yards, more or less, 
east of said station, which is the west line of San Joaquin county ; 

also beginning at Niles; running thence in a general south- 
114 erly direction through Washington Corners and Warm 

Springs station to northerly line of Santa Clara county; also 
beginning at intersection of Harrison street and 7th street, Oakland; 
thence southerly along Harrison street to Ist street; thence across 
lst street and the railroad bridge to south line of San Antonio estu- 
ary; thence in a southerly direction to Railroad avenue, in town of 
Alameda, near Mastick station; also running the full length of 
Railroad avenue through the town of Alameda to Melrose: also 
small spur track running from Alameda spur to main track, known 
as Fruit Vale switch, with a width of right of way other than that 
in a public street one hundred feet, running a distance of 83.52 
miles in Alameda county. 

Santa Clara. Also beginning at. Southern Pacific railroad depot, 
in city of San José; running thence northeasterly through Milpitas 
to a point on southerly line of Alameda county, being a distance of 
eight and one-half miles in the county of Santa Clara. 
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of San Joaquin county two hundred yards, more or 
less, east of Midway station; thence easterly to Bantas; thence 
northeasterly to railroad bridge across San Joaquin river; thence 
in same course to Lathrop; thence due north, through cities 
of Stockton and Lodi, to railroad bridge across Calaveras river : 
thence northwesterly to a point in the center of bridge across Dry 
creek one mile, more or less, south of the town of Galt, being 
the north line of the county of San Joaquin, the right of way being 
one hundred feet wide, except public thoroughfares, thus running a 
distance of forty five ;/°, mules in San Joaquin county. 
Sacramento. Also beginning at a point in center of railroad 
bridge across Dry creek, south of Galt, being the south line of Sacra- 
mento county; running thence north westerly through the town of 
Galt, Elk Grove, and Florence station to the intersection of Sacra- 
mento and Placerville railroad, at Bridghton station; thence con- 
tinuing same course to railroad bridge across the American 
116 _—sriver; thence across said bridge and in a northerly direction 
to a point on line between Sacramento and Placer counties, 
in southwest quarter of the northwest quarter of section 15, town- 
ship ten north, range six east, Mount Diablo base and meridian ; 
also spur track running from foot of “K” street,on Front street, 
Sacramento city, to main depot in said city ; thence easterly to cor- 
ner of “B” and 7th streets, in said city; thence easterly along 
“B” street and the levee to its intersection of main line at a point 
in what is known as Tivoli Gardens, with a width of right of way, 
except that through public thoroughfares, of one hundred feet, thus 
running through Sacramento county a distance of forty-one miles. 
Placer. Also beginning at a point on north line of Sacramento 
county, where the same intersects the east line of the southwest 
quarter of the northwest quarter of section fifteen, township ten 
north, range six east, running thence in a general northeasi- 
erly direction through Roseville, Rocklin, Pino, Penryul, 
117 Newcastle, Auburn, Colfax, and Dutch Flat to south line of 
Nevada county, where it intersects the north line of the north- 
east quarter of the northeast quarter of section twenty-eight, town- 
ship 17 north, range 12 east; also beginning in the center of north 
line of northwest quarter of the northwest quarter of section thirty, 
township ten north, range thirteen east, to northeast corner of the 
southeast quarter of section twenty-six, township seventeen north, 
range 15 east; thence northeasterly to near the center of northeast 
quarter of northwest quarter of section thirty ; thence northeasterly 
to northeast corner of northwest quarter of section twenty, township 
seventeen north, range sixteen east; thence to intersection of Ne- 
vada county line with center of line of southeast quarter of section 
seventeen, township seventeen north, range sixteen east, Mount 
Diablo base and meridian, with a width of right of way of two hun- 
dred feet, being a distance of ninety-two 5; miles; also 
118 beginning at the town of Roseville, near east line of section 
two, township 10 north, range six east ; running thence north 
to town of Lincoln; thence continuing northwesterly through Sher- 
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idan to a point where the center of Bear river railroad bridge in- 
tersects the north line of Placer county, with a width of right of way 
for said distance of twenty and ,5° miles of one hundred feet; 
thus running a distance of one hundred twelve 7j miles in Placer 
county. : 

Nevada. Also beginning at intersection of south line of Nevada 
county with center of south line of southeast quarter of section 21, 
township 17 north, range 12 east; thence in a northeasterly direc- 
tion to southeast corner of southwest quarter of southwest quarter of ° 
section 19, township 17 north, range 13 east; also beginning at south- 
east corner of southwest quarter of section 20, township 17 north, 
range 14 east; thence to southeast corner of section 20, township 17 
north, range 14 east; thence to southeast corner of section 20, town- 

ship 17 north, range 14 east; thence tosoutheast corner of south- 
119 ~westcornerof southwest quarter of section 24, township 17north, 

range 14 east; also beginning at southeast corner of the south- 
west quarter of the southeast quarter of section 17, township 17 
north, range 16 east; thence northeast to intersection of south line 
of Sierra county with northeast corner of southeast quarter of section 
7, township 18 north, range 18 east, with right of way two hundred 
feet wide, running a distance of thirty 49; miles in Nevada 
county. 

Sierra. Also beginning at a point on south line of Sierra county, 
a half mile, more or less, west of southeast corner of said county, 
running thence northeasterly to a point on east line of Sierra county, 
with a width of right of way of two hundred feet, a distance of two 
+; miles in county of Sierra. 

San Joaquin. Also beginning at a point near depot in Lathrop, at 
junction with main line of Central Pacific R. R.; thence running 

southeasterly through Morand and Ripon to center of rail- 
120 road bridge across the Stanislaus river, in township 2 south, 

range 8 east, with a width of right of way of one hundred 
feet, running a distance of eleven miles in San Joaquin county. 

Stanislaus. Also beginning at a point in center of railroad bridge 
across Stanislaus river, in township 2 south, range 8 east, running 
thence southeasterly in a direct line through Soledad, Modesto, and 
Turlock to a point where the northwest line of Merced county inter- 
sect- the east line of the southwest quarter of section 23, township 5 
south, range 10 east, with a width of right of way of one hundred 
feet, running a distance of twenty-two and {63 miles in Stanis- 
laus county. 

Merced. Also beginning at a point where the southeast line of 
Stanislaus county intersects the east line of the southeast quarter of 
section 23, township 5 south, range 10 east; thence running south- 
ast in a direct line to Cressey ; thence easterly by south through 
Atwater to depot in town of Merced; thence continuing southeast- 

erly toa point on northwest line of Fresno county, where 
121 said line intersects the southwest corner of section 13, town- 

? ship 9 south, range 15 east, Mount Diablo base and meridian, 
width of right of way one hundred feet, running a distance of thirty- 
six and 74, miles in Merced county. } 
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Fresno. Also beginning at a point where the northwest line of 
Fresno county intersects section 13, township 9 south, range 15 east; 
thence southeasterly through Minturn, Berenda, Borden, Fresno, 
and Fowler’s to a point on railroad bridge ocross King’s river, south- 
east of and near Kingsburg on the nortliwest line of Tulare county, 
right of way one hundred feet wide, running a distance of sixty-one 
and +*,; miles in Fresno county. 

Tulare. Also beginning ata point in center of railroad bridge 
across King’s river, in section 36, township 16 south, range 22 east, 
running southeasterly to depot in Goshen, in south part of section 
19, township 18 south, range 24 east, with right of way one hundred 
feet wide, thus running twelve ;°;; miles in Tulare county. 

Yuba. Also beginning at a point where therailroad bridge, 

122 across Bear river intersects the center of the channel of the 

channel of said river, running thence northwesterly through 

the town of Wheatland across railroad bridge over Yuba river to 

the depot in the city of Marysville; thence northwesterly through 

Marysville to center of bridge across Feather river, on the south 

line of Sutter county, width right of way one hundred feet, except 

on public thoroughfares, running a distance of fifteen and 4% 
miles in Yuba county. 

Sutter. Also beginning at a point where the railroad bridge across 
Feather river intersects the center of the channel of said river, 
running thence in a direct line to a point near the northeast corner 
of section 30, township 17 north, range 3 east, on the south line of 
Butte county, with right of way one hundred feet wide, thus run- 
ning a distance of ten miles in Sutter county. 

Butte. Also beginning at a point where the north line of section 
30, township 17 north, range 3 east, intersects the north line of 
Sutter county, running thence in a northwesterly direction through 

Girdley, Biggs, Durham to depot in town of Chico; thence 
123. ~westerly to town of Nord; thence northwesterly through 

Anita and Cana to a.point near the southwest corner of sec- 
tion 31, township 24 north, range 1 west, on south line of Tehama 
county, with width of right of way one hundred feet, running a 
distance of forty-five miles in Butte county 

Tehama. Also beginning at a point on north line of Butte county 
where the south line of the southwest quarter of the southwest quarter 
of section 31, township 24 north, range 1 west, intersects said point ; 
running thence northerly by west through Vina, ‘Tehama, and Red 
Bluff to a‘point at the southeast corner of the northeast quarter of 
section 16, township 28 north, range 4 west; thence northerly and 
northeasterly to center of channel of Cottonwood creek, which point 
is in southwest quarter of section 11, township 29 north, range 4 
west, on south line of Shasta county, width of right of way one hun- 
dred feet, running a distance of forty and 4; miles in Tehama 
county. 

Shasta. Also beginning at a point in the center of Cottonwood 

creek near the south line of section 10, township 29 north, 
124 range 4 west, running thence northeasterly to a point near 
the southeast corner of section 1, township 29 north, range 
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4 west; thence northwesterly diagonally through township 30 north, 
range 4 west, through the town of Anderson to a point in section 
31, township 31 north, range 4 west; thence north to north line of 
town Redding, with width of right of way of one hundred feet, a 
distance of eighteen and ;%% miles in Shasta county. 

And it appearing that the actual value of the franchise, road- 
way. road-bed, rails, and rolling-stock of said company within 
this State at the said date and time in March was and still is the 
sum of eighteen million dollars: ° 

Therefore it ishereby ordered that the said franchise, roadway, road- 
way, road-bed, rails, and rolling-stock of the said Central Pacific 
railway for the year 1883 be, and the same are hereby, assessed to 
the said Central Pacific Railroad Company at the sum of eighteen 
million dollars. 

C. E. WILCOXON, Chairman. 
E. W. MASLIN, Clerk. 


125 II. 


That the defendant is a corporation existing under the laws of the 
State of California, except in so far as its existence, rights, privileges, 
duties, and obligations have been affected by various acts of Con- 
gress hereinafter referred to; that the defendant is the owner of 
a line of railroad known as the Central Pacific railroad, extend- 
ing from the Pacific Ocean across the State of California and 
the State of Nevada to Ogden, in the Territory of Utah; that the 
principal place of business of defendant now is, and for many 
years past has been, in the city of San Francisco, State of Cal- 
ifornia; that some of its stockholders and members now are, and 
ever have been, citizens of the United States, resident in the State 
of California, and some of its stockholders and members now are, 
and ever have been, citizens of the United States, resident in States 
other than the State of California. 


ITI. 


That the total length of said railroad in said State of California 
is 602 and ;7,ths miles, and the length thereof in the respective 
counties through which it passes is as follows: 
126 In the county of San Francisco, 4 miles; in the county 
of Alameda, 83 and ;ths miles; in the county of Santa 
Clara, 8 and 7)’5ths miles; in the county of San Joaquin, 56 and 
j3;ths miles; in the county of Sacramento, 41 miles; in the 
county of Placer, 112 and 7%5ths miles; in the ounty of Nevada, 
30 and sths miles; in the county of Sierra, 2 and \3,ths 
miles; in the county of Yuba, 15 and ;47,ths miles; in the county 
of Sutter, 10 miles; in the county of Butte, 45 miles; in the countv 
of Tehama, 40.and ;{jjths miles; in the county of Shasta, 18 and 
Togths miles ; in the county of Stanislaus, 22 and vooths 
miles ; in the county of Merced, 36 and ;%);ths miles; in the 
county of Fresno, 61 and ;é,;ths miles, and in the county of 
Tulare, 12 and ;%;ths miles. The length of said road, from 
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the city of Sacramento, through the counties of Sacramento, Placer, 
Nevada, and Sierra, to the eastern boundary of said State, is 186 
and ,25,ths miles. 
iV. 
That on the 28th day of June, 1861, a corporation was 
127 formed and organized, under the laws of the State of California, 
under the corporate name of the Central Pacific Railroad Com- 
pany of California. Said corporation was formed for the purpose of 
constructing, owning, and operating a line of railroad and telegraph, 
commencing at the city of Sacramento in said State and running 
thence through the counties of Sacramento, Placer, Sierra,and Nevada 
to the eastern boundary of said Siate,in the expectation that its pro- 
posed railroad would when constructed constitute part of a line of 
railroad extending from the Missouri river to the Pacific Ocean, which 
line it was then supposed was about to be constructed under the 
legislative supervision and authority of the Government of the 
United States, and which line of railroad was afterwards so con- 
structed. 
V. 

That on or about the Ist day of July, 1862, the Government of 
the United States undertook to construct, or to cause to be con- 
structed, a line of railroad from the Missouri river to the Pacific Ocean, 

and to that end Congress passed an act entitled “An act to aid 
128 in the construction of a railroad from the Missouri river to the 
| Pacific Ocean, and to secure to the Government the use of the 
same for postal, military, and other purposes.” (See United States 
Statutes, vol. 12, page 489.) 
VI. 

That to facilitate the construction of said road the Government 
of the United States, by said act of Congress, conferred upon the 
said Central Pacific Railroad Company of California the same 
powers and clothed it with the same privileges and immuni- 
ties which it conferred upon and clothed the said Union Pacific 
Railroad Company, except that the said Central Pacific Rail- 
road Company of California was to commence the construction of 
said railroad at the Pacific Ocean and build east until it met the 
said Union Pacific railroad building west. 


VII. 


That on or about the 2d day of July, 1864, Congress passed an act 

entitled “An act to amend an act entitled an Act to aid in the con- 

struction of a railroad and telegraph line from the Missouri 

129 river to the Pacific Ocean, and to secure to the Government of 

the United States the use for the same for postal, military, and 

other purposes,” approved July 1, 1862. (See 15 United States Stat- 
utes at Large, page 356.) 
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VIII. 


That said Central Pacific Railroad Company of California filed in the 
Department of the Interior its acceptance of the terms and conditions 
of said act of Congress of July Ist, 1861, within the time therein 
designated. 

TX. 


That on or about the 31st day of October, 1864, said Central Pacific 
Railroad Company of California sold and assigned all its rights 
under the aforesaid acts to a corporation then existing under the 
laws of the State of California and known as the Western Pacific 
Railroad Company, so far as said rights related to the construction 
of said railroad and telegraph between the cities of San José and 
Sacramento, in said State of California. Said assignment was ratified 

and confirmed by the United States by an act of Congress 


‘1380 passed on the 3d day of March, 1885, entitled “An act to amend 


an act entitled An act to aid in the construction of a railroad 
and telegraph line from the Missouri river to the Pacific Ocean, and 
to secure to the Government the use of the same for postal, military, 
and other purposes, approved July Ist, 1862, and to amend an act 
amendatory thereof, approved July 2d, 1864.” (See 13 United States 
Statutes at Large, page 504.) 
‘ @ 

That the said line of railroad from the Pacific Ocean to Ogden, in 
Utah Territory, was:completed and putin operation in 1869, and has 
been in operation from that time until the present and still is in 
operation, and the whole of the railroad mentioned in the said 
acts of Congress have long since been completed, and is now, in 
accordance with the spirit and intent of said acts of Congress, 
operated as one continuous line from the Missouri river to the Pa- 
cific Ocean, and is so operated and maintained for the uses and pur- 
poses mentioned in said acts. 


XI. 


151 That in August, 1870, acting under the said acts of Congress, 

said Central Pacific Railroad Company of California and the 
said Western Railroad Company formed themselves into one cor- 
poration under the name of the Central Pacific Railroad Company. 
Said company is the defendant herein, and has, from the completion 
of said railroad as aforesaid until the present time, owned (except 
in the respect hereinafter stated) and operated said railroad under 
and by virtue of said acts of Congress and for the uses and purposes 
therein mentioned. 


AIT. 


That the bonds loaned by the United States under said acts of Con- 
gress of July Ist, 1862, and July 2d, 1864, to said Central Pacific 
Railroad Company of California were about twenty-seven millions 
of dollars. No part of said loan, except the accruing interest 
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thereon, has been paid, but the same now is, and for more than five 
years last past has been, outstanding; to secure the payment of the 
same the United States now have, and ever since the issue 
132 of said bonds have had, a lien by virtue of the provision of 
said statutes of the United States upon the said railroad, its roll- 
ing-stock, fixtures, and franchises. By said act of Congress of July 
2d, 1864, said Central Pacific Railroad Company of California was 
authorized to issue its bonds in an amount equal to said United 
States bonds and to secure the payment of the same by a mortgage 
upon its said road, telegraph, franchises, and properties. Under 
the previsions of said act said bonds to the amount of more 
than five thousand dollars per mile were issued before the 
first day of January, 1875, and the payment of the same was 
secured by a mortgage made by said company upon its said rail- 
roads, rolling-stock, and franchises. Said bonds are unpaid and 
outstanding, but are not yet due, and the same now are, and ever 
since their issue have been, secured by the mortgage aforesaid. 
Many of said bonds now are, and ever have been, owned by citizens 
and bona fide residents of the State of California, while other 
L50 of said bonds uow are, and ever have been, owned by citizens 
of the United States, bona fide residents of States other than 
California. 


XIII. 


That to further aid in the construction of its railroad hereinbefore 
described the defendant, on the first day of October, A. D. 1870, made, 
executed, and delivered a mortgage covering all its said lands ac- 
quired under the acts of Congress aforesaid in the sum of ten million 
of dollars. Said mortgage was duly acknowledged and filed for 
record in the office of the county recorder of the several counties 
in which said land is situated, a copy of which is attached to the 
answer herein, marked “Exhibit A.” To secure the payment of 
suid mortgage the defendant issued bonds in the amount of ten 
million of dollars. <A part of said bonds have been redeemed, but 
there still remains due and unpaid $5,749.000, which is a valid 
and subsisting lien upon all of said lands. Said unpaid bonds now 

are, and ever have been, owned and held by citizens and 
134 bona fide residents of the State of California; and some of 

said bonds now are, and ever have been, owned by citizens 
of the United States bona fide residents of States other than the 
State of California. 

The lands covered by said land mortgage are situate in the States 
of California and Nevada and the Territory of Utah. The aggre- 
gate amount of said lands in the State of California is 652,125 
acres. Said lands are situated in the following ¢ounties in the quan- 
tity herein set out, as follows: In Sacramento county, 350 acres ; 
in Placer county, 21,621 acres; in Nevada county, 30,595 acres; 
in Sierra county, 9,655 acres; in Yuba county, 40,664 acres; in 
Sutter county, 3,008 acres; in Butte county, 159,272 acres; in 
Tehama county, 217,499 acres; in Shasta county, 114,606 acres; 
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in Colusa county, 27,650 acres; in El Dorado county, 21,314 acres ; 

in Plumas county, 5,704 acres; in Yolo county, 212.26ths acres. 
XIV 

Thelands mentioned in the preceding subdivision are not,and 

135 never have been,in any way connected with the railroad 

business of the defendant. They are agricultural and graz- 

ing lands, held, owned, and used for farming and grazing purposes. 

Said lands and all of them for each of the years 1880, 1881, 1552, 

and 1883 were assessed by the assessors of the respective counties In 

which they are situated at their full cash value, and [no] deduction 

from said value was made or allowed on account of said mort- 

gage or the indebtedness secured thereby. On the contrary, the 

laws of the State of California under which said assessors acted in 


making said assessments prohibited any deduction from said values 


on account either of the mortgages or the indebtedness secured 
thereby. 

In each of said years the defendant paid in fully, at the time the 
same became payable, all the taxes levied upon said lands, amount- 
ing, in the aggregate, for State, county, and municipal purposes, 
[to] over $120,000 

‘The laws of the State of California, then and ever since in force, 

provide that in the assessment and valuation of lands of like 
136 character and situation and in every respect similar, both in 

quality and use, not owned by railroad or other quasi-public 
corporations, a mortgage thereon, by which a debt is secured, shall, 
for the purposes of assessment and taxation, be deemed and treated 
as an interest in the property affected thereby, and that in the as- 
sessment and valuation of such property, for the purposes of taxation, 
the value of said mortgages shall be deducted therefrom and the 
owner of said lands or property only assessed and taxed for the 
value in excess of the value of the mortgage. 

To assist the assessor in the performance of his duties and to en- 
able him to make the deductions aforesaid, the laws of the State of 
California make it the duty of the recorder of each county, annually, 
on or before the first Monday in April, to transmit to the assessor a 
complete abstract of all mortgages, by which any debt is secured, 
remaining unsatisfied on the records of his office at 12 o’clock me- 
ridian on the first Monday of March of said year; and it is further 
provided by said laws that should any such list be found to contain 

any instrument relating to lands situated in more than one 
137 county it shall be the duty of the assessor to transmit to the 

State board of equalization all information relating thereto ; 
and it shall be the duty of the State board to attach an apportion- 
ment of valuation of such instrument to be assessed in each county, 
and to transmit to the assessor of each county mentioned as affected 
in said instrument a statement of valuation of assessment to be 
levied against said instrument in such county. (Political Code, 
sect. 3678.) 

In the matter of the valuation of its said lands for the purposes 
of taxation the defendant is and ever has been deprived of all 
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the benefits of the said laws which provide for the deduction of in- 
debtedness secured by mortgage from the valuation of lands by, reason 
of the provisions of section 4 of article XIII of the constitution of the 
State of California, and the action of assessors in pursuance thereof, 
while all natural persons and all corporations not quasi-public 
within the State of California are entitled to receive, and do receive. 
the full benefit of said laws and the deductions required to be made 
thereunder. 
AV. 

138 That on the 18th day of August, 1883, the State board of 

equalization of the State of California, pretending to act 
under and by virtue of the powers conferred upon it by see. 
10 of article XIII of the constitution of the State of California, 
did make a pretended assessment for the purposes of taxation 
for the fiscal year of said State then next ensuing upon the 
franchise, roadway, road-bed, rails, and rolling-stock of said rail- 
road against defendant. Said pretended assessment was not made 
separately upon the franchise, roadway, road-bed, rails, and rolling- 
stock, or any properties of said railroad, but all of said property was 
blended together in making said assessment, which assessment was 
then and there so entered upon the minutes of said board. Said as- 
sessment is the assessment upon which the several taxes mentioned 
in the complaint herein are based, and no other assessment that the 
aforesaid was ever made of said property or any part thereof for 
said fiscal year. Said assessment included all property and kinds 
of property mentioned in section 3665 of the Political Code of Cali- 

fornia as amended March 9, 1883, except depots, station, 
139 shops, and buildings erected upon the space covered by the 

right of way, which last-mentioned property was assessed, as 
provided in said section, by local assessors. 

XVI. 

That the State board of equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the full 
cash value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises as prescribed in said section 3665, without deducting 
therefrom the value of the mortgage, or any part thereof, given and 
existing thereon as aforesaid to secure the indebtedness of said com- 
pany to the holders of said bonds, notwithstanding, as defendant 
avers, they had full knowledge of the existence of such mortgage. 

XVII. 

That in making said pretended assessment the State board of 
equalization did not deem or treat said mortgages as an interest in 
said property, but did assess the whole value of said property to the 

defendant in the same manner it would have done had there 
140 been no mortgages thereon. 
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XVIII. 


That under section — of article XIII of the constitution of Cali- 
fornia property of natural persons or corporations not quasi-public, 
having a mortgage, lien, or encumbrance thereon, is not assessed In 
full to the owner thereof, but the owner is only assessed for tle value 
of the owner’s interest in such property over and above the value 
of the mortgage, lien, or encumbrance. In the case of the property 
of railroad and other quasi-public corporations no such allowance 
or deduction is made, had, or allowed with respect to any mort- 
gage, lien, or encumbrance; that the tenth section of article XIII 
of the constitution of the State of California provides the same mode 
for the assessment of the franchises, roadway, road-bed, rails, and 
rolling-stock of all railroads operated in more than one county, 
whether such property be owned by railroad or other quasi-public 
corporations, or by private corporations, or by natural persons. 

AIX. 

141 That at.and before and ever since the adoption of the con- 

stitution of the State of California now in force there were 
and are existing under the laws of said State corporations of various 
kinds, formed for the purpose of and actually operating and doing 
business, holding and using and operating property in more than one 
county in said State, and that at all of said times there were and 
now are divers natural persons, residents of said State, operating prop- 
erty in more than onecounty in said State, and that atall of said times 
there were and now are railroadsowned by corporations formed under 
the general laws of the State, and also by natural persons, which are 
only operated in one county; that corporations in said State of Cal- 
ifornia now are and ever have been formed under general laws re- 
lating thereto, and railroad and all other corporations, except public 
corporations formed or organized for the government of a portion of 
the State, now are and ever have been designated by the laws of Cal- 

ifornia as private corporations; that under the provisions of 
142 said laws such corporations may be formed for any purpose for 

which individuals or natural persons may lawfully asso- 
ciate themselves together; that there now exists in California 
and ever have existed corporations formed under said laws for fire, 
marine, mutual life, health, and accident insurance, building, con- 
structing, and operating railroads, wagon-roads, telegraphs, bridges, 
ferries, wharves, chutes, and piers, and for constructing and operating 
canals; for the purposes of acquiring lands in large tracts and 
distributing them as homesteads among the corporators ; for savings 
and loans; for mining; for the sale and distribution of water in 
cities and towns for manufacturing, mechanical, and agricultural 
purposes; for benevolent, charitable, and educational purposes; for 
cemet([er]ies, agricultural fairs, and various other purposes. 

That in said State there now are, and for more than three years 
last past have been, various railroads owned, operated, and con- 
trolled either by individuals, partnerships, or by private corpora- 
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tions other than railroad corporations, to wit, by mining and manu- 
facturing corporations. 
143 That there now is, and for more than three years last 
past has been, a railroad in use and operation extending 
from the city of Marysville, in the county of Yuba, to the town of 
Oroville, in the county of Butte, in said State, a distance of twenty- 
seven miles, which said road now is, and ever has been, operated 
in more than one county in this State, and is of the same gauge 
as the road of defendant, and has ever been operated for like 
uses and purposes; that said road, with all its equipments, now 
is, and for more than three years last past has been, in the owner- 
ship and under the operation and control of one N. D. Rideout, a citizen 
of the United States and aresident of the State of California; that there 
now is, and for more than three years last past has been, a railroad 
extending from the town of Santa Cruz,on the Pacific Ocean, and in 
the county of Santa Cruz eastward through said county and into 
the county of Monterey to the town of Pajaro, a distance of about 
twenty-one miles; that said road now is, and for a long time past has 
been, owned, operated, and used for like purposes for which the 
144 + defendant’s road is owned, operated, and used, and that the 
same now is, and for along time past has been, in the owner- 
ship and operated by the Pacific Improvement Company, a private 
corporation formed under the laws of the State of California, which 
said corporation is not, and never has been, a railroad or quasi-pub- 
lic corporation; that there are now, and for more than five years 
last past have been, divers other railroads owned and operated in 
said State by corporations other than railroad corporations, and 
by individuals and partnerships, and that all of said corporations, 
individuals, and partnerships are the owners of lands which 
are assessed by the local assessors of the various counties in which 
such lands are situated, and all are entitled under the laws of said 
State to the deductions provided for in said laws, and have been al- 
lowed such deductions. 
AX. 
That in making said pretended assessment the State board of 
equalization included the full value of all franchises and corporate 
powers held and exercised by the defendants. 


145 XX. 


That said pretended assessment is the only assessment of said 
property, and the pretended tax for the non-payment of which this 
action is brought 1s founded upon said pretended assessment and 
upon ho other. 

XXII. 

That on the 9th day of November, 1883, the defendant, while then 
and at all times denying all liability upon said pretended assess- 
ment, and claiming that all the proceedings had in relation thereto 
were in violation of law and the rights of defendant, tendered 
and offered to the said plaintiff the sum of $166,119.10 in United 
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States gold coin in part payment of the tax claimed in the com- 
plaint, with an agreement that the receipt of said sum should 
not prejudice the plaintiff in any legal rights; that the defend- 
ant afterwards brought said sum into court and offered the 
same to plaintiff and sabjected the same to such orders or Judgments 

as the court might make in the premises; that of the sum so 
146 tendered it tendered specifically for the benefit of the State 

and on the amount claimed by the State the sum of $53,676, 
and on account of the various county taxes claimed it tendered 
sums as follows, to wit: 


For the county of Alameda thesum of___.-.------- ... $10,264 86 
Do. a i a §.094 36 
Do. 2, INE Rapa Cen sae DG oie NE FEET ANTS 14,268 21 
Do. a eee 
Do. lle IO Sa MRI Meo fees NOW i Ri 8.696 25 

" Do. NRE IEE SE ete RS AM torn eatiated ek aR 21.291 86 
Do. Re 5.837 O01 
Do. San Francisco... -- Mae apache MOG tke ca 860 82 
Do. GS TEE cnsies pitti man tinnipetniewniie 5,119 20 
Do. Ge eee Sane Pn Oe aL ie 1377 51 
Do. dicate die. en ee 
Do. a S87 97 
Do. a LTO eRe ee Gr Me 2.041 36 
Do. I 1,798 74 
Do. iain ae ae 
Do. NN oi ciel Pe Sh ERRNO ONO RLG, Se PaO . 2 ae 
Do. I iii iia tiene matinee 5,741 43 


That defendant ever since said tender was made kept the same 
good ; that afterwards, to wit, on the 29th day of September, 1884, 
in this court, upon motion of attorneys for plaintiff, an order was 

made that the defendant, within five days from said date, make 
147 said tender good by paying to Edward C. Marshall, attorney 

general of the State of California, and one of the attorneys for 
plaintiff herein, the said sum of $166,119.10 in United States gold coin, 
to be by said Marshall, upon the receipt thereof, paid into the 
State treasury of the State of California for the benefit of the 
State of California and of the counties named in the respective 
amounts above specified, and it was then and- there further 
ordered by said court, by consent of the parties to the action, 
that neither the payment nor the receipt of said sum should preju- 
dice or affect any right of either party to this action to maintain or 
defend it as to the balance claimed in the complaint; that after- 
wards, to wit, on the 2nd day of October, 1884, in obedience to 
the said order, the defendant made said vender good by paying to 
the said Marshall the said sum of $166,119.10 for the uses and pur- 
poses and upon the terms and conditions mentioned in the said order. 


XXIII. 
148 That the board of equalization never at any time made or 


adopted any rule or regulation relative to the assessment or 
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valuation of railroad property of any kind; that said board never 
made or adopted any rule to govern or regulate its proceedings in 
the exercise of the powers conferred upon it by section ten of article 
XII of the constitution of California. 


Conclusions of Law. 


l'rom the foregoing facts the court finds as a conclusion of law that 
the defen ‘ant is entitled to judgment in its favor, with costs; and it 
is sO ordered. 
(Signed) LORENZO SAWYER, 
Circuit Judge. 


(Endorsed :) Filed Noy’r 10, 1884. L. S. B. Sawyer, clerk. 
| 19 Judgment. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Cireuit, District of 
California. 
THe PEOPLE OF THE STATE OF CALIFORNIA, wa 
i's. ' T ‘ . 
en y seine . ’ — j # No. 3263. 
CENTRAL Pactric RAILROAD COMPANY (a Corpora- 
tion), Defendant. 


This action came on regularly for trial by the court, a jury trial 
hereof having been waived by written stipulation of the parties 
hereto, and the evidence of the respective parties being adduced and 
the arguments of counsel had thereon, the cause was submitted to 
the court for consideration and decision, and the court, after due de- 
liberation, having filed its findings in writing and ordered that 
judgment be entered herein for the defendant in accordance 
therewith, now, therefore, by virtue of the law and the finding 
aforesaid, it is considered by the court that the plaintiff take nothing 

by his action; that the defendant go hereof without day, and 
150 that said defendant recover from said plaintiff its costs in 
this behalf expended, taxed at $—. 

Entered this 10th day of November, 1854. 

L. S. B. SAWYER, Clerk. 

A true copy. 

Attest : 
[L. 8. | L. S. B. SAWYER, Clerk. 


(Endorsed :) Filed Noy. 10, 1884. L. 8. B. Sawyer, clerk. 
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15] Clerl’s Certificate. 


UnrITED STATES OF AMERICA 
Circuit Court of the United States, Ninth Circuit, District of 
California. 


PEOPLE OF THE STATE OF CALIFORNIA 
i's 


CENTRAL Pactric RAtLROAD CoMPANY. 


I, Lorenzo S. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judicial circuit within and for the district of Cal- 
ifornia, do hereby certify that the * -egoing papers hereto annexed 
constitute the judgment-roll in th: iherein-entitled action. 

Witness my hand and the sea! aid circuit court this 29 day 
of November, A. D. 1884. 


[ SEAL. | L. S. B. SAWYER, Clerk, 


By F. D. MONCTON, Deputy Clerk, 
Endorsed: Judgment-roll. Filed Nov. 10, 1884. L. 8. B. Sawyer, 
clerk, by F’..D. Moncton, deputy clerk. 
152 Appointment of D. M. Delmas as Att'y for PUff, &e. 
In the Circuit Court of the United States, Ninth Circuit, District 
of California. 
THE PEOPLE OF THE STATE OF CAEIFORNIA, Plaintiff, 
Us. 
THe CentrRaL-Pactric Rat~roap Co., Defendant. 


I hereby appoint D. M. Delmas, Esq., attorney for plaintiff in 
the above-entitled action in place of Messrs. James A. Waymire and 


W. T. Baggett. 
JOHN P. DUNN, 
State Controller. 


(Endorsed :) Filed April 28, 1884. L. 8. B. Sawyer, clerk. 


153 Authorization that James A. Waymire & Wm. T: Baggett Continue 
to Act as Att’ys, &e. 


In the Circuit Court of the United States in and for the Ninth Cir- 
cuit, District of California. 


Tuer PEOPLE OF THE STATE OF CALIFORNIA 
v8. 
Tue CENTRAL Pactric RAILROAD ComMPANY. 


To James A. Waymire, Esq., and Wm. T. Baggett, Esq. 

GENTLEMEN: You are hereby requested, authorized, and empow- 
ered to continue as attorneys of record for the plaintiff in the above- 
entitled cause, and, subject to my instructions, to exercise entire 
control of said cause. 


San Francisco, April 28th, 1884. 
EK. C. MARSHALL, 


Attorney General. 
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(Endorsed:) Filed April 28th, 1884. L. 8S. B. Sawyer, clerk, by 


F. D. Moncton, deputy clerk. 


154 At a stated term, to wit, the February term, A. D. 1886, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the 
court-rooms in the city and county of San Francisco on Monday, the 
26th day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-four. 
Present: The Honorable Lorenzo Sawyer, cireuit judge. 


Order that Hon. E. C. Marshall be Entered of Record as Att’y for Plaintiff, 
and D. M. Delmas, Esq., Substituted as Attorney for the Comptroller, 
WC. 

Tue PEOPLE OF THE STATE OF CALIFORNIA 
vs. > No. 3263. 
Tue CentTraL Pactric RAILROAD CoMPANY. 


A motion to substitute D. M. Delmas, Esq., for James A. Waymire 
and W. T. Baggett, Esq., as attorney for plaintiff, and a counter- 
motion of Hon. E.C. Marshall, attorney general, to retain 
155 ° Messrs. Waymire and Baggett as his representatives, with 
power as attorneys of record to control said action hereto- 
fore argued and submitted, having been duly considered, it is now 
here ordered that Hon. E.C. Marshall, attorney general of the State 
of California, be, and he is hereby, directed to be entered as attorney 
for the plaintiff in the above-entitled action, with power to control 
the proceedings therein in all matters of difference between him and 
the other attorneys in the case; and it is further ordered that D. M. 
Delmas, Esq., be, and he is hereby, substituted as attorney for the 
comptroller instead of James A. Waymire and W. T. Baggett, Esqs., 
subject to the control of the action and proceedings therein by the 
said attorney general, as hereinbefore provided. 


156 Bond on Writ of Error. 
In the Supreme Court of the United States. 


Tue ProrLe OF THE STATE OF CALIFORNIA, Plaintiff in Error, 
v8. 
Tue Centrar Pacrric RAILROAD Company, a Corporation, Defend- 
ant in Error. 


Know all men by these presents that we, Louis Marshall and H. 
A. Greene, are held and firmly bound unto The Central Pacifie Rail- 
road Company, defendant in error herein, in the sum of five hundred 
dollars, lawful money of the United States of America, to be paid 
to said The Central Pacific Railroad Company, its successors or as- 
signs ; to the payment of which, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each 
of our heirs, executors, and administrators, firmly by these pres- 
ents. 
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157 Sealed with our seals. Dated this 28 day of July, 1886. _ 
Whereas the above-named The People of the State of Cali- 
fornia have prosecuted a writ of error to the Supreme Court of the 
United States to reverse the judgment rendered and entered by the 
circuit court of the United States of Anicrica for the district of Cali- 
fornia in the cause entitled The People of the State of California vs. 
The Central Pacific Railroad Company, No. 5263: 
Now, therefore, the condition of this obligation is such that if the 
above-named The People of the State of California shall prosecute 
their said writ of error to effect and answer all costs if they shall : 
fail to make ‘good their plea, then this obligation shall be void ; j 
otherwise to remain in full foree and virtue. 
LOUIS MARSHALL. — [sear. 
H. A. GREENE. _ 


Signed, sealed, and delivered in the presence of— 


F. D. MONCKTON., 


158  Uwnitrep States oF AMERICA, | _. 
District of California, j ™ ‘y 
Louis Marshall and H. A. Greene, being duly sworn, each for 
himself deposes and says that he is a householder in said dis- 
trict andis worth the sum of five hundred dollars in lawful money of 
the United States of America, exclusive of property exempt from 
execution and over and above all debts and liabilities. 
LOUIS MARSHALL. ”. 
H. A. GREENE. . 


Subscribed and sworn to before me this 28th day of July, 
1886. 
If. D. MONCKTON, 
Commissioner of UU. 8S. Circuit Court, District of California. 


(Endorsed:) The form of the within bond and the sufficiency of 


the sureties therein are hereby approved. (Signed) Lorenzo Saw- : 
yer, circuit judge. Filed July 25th, 1886. L. 5S. B. Sawyer, clerk. 
159 In the Circuit Court of the United States for the Northern 


District of California. 
THE PEOPLE OF THE STATE OF CALIFORNIA 
vs. ee 3263. 


THe CENTRAL Pacitric RAILROAD ComPpaANy. 


I, L. 8S. B. Sawyer, clerk of the circuit court of the United States 
of the ninth judicial circuit in and for the northern district of Cali- 
fornia, do hereby certify that the foregoing one hundred and fifty- 
eight written pages, numbered from 1 to 158, inclusive, are a full, 
true, and correct copy of the record and of all proceedings in the 
above and therein entitled cause, and that the same together con- 
stitute the return to the annexed writ of error. 
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Witness my hand and the seal of said circuit court this 2d day of 
September, A. D. 1886. 
[The Seal of the Circuit Court, District of Cal’a. ] 


L. S. B. SAWYER, Clerk. 
160 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States of the ninth judicial circuit in 
and for the district of California, Greeting : 


Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said circuit court before 
you, between The People of the State of California, plaintiffs in error, 
and The Central Pacific Railroad Company, defendant in error, a mani- 
fest error hath happened, to the great damage of the said plaintiffs 
in error, as by Ais complaint appears, and it being fit that the error, 
if any there hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning tl.e same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at the city of Washington, in the District of Columbia, on the 
second Monday of October next, in the said Supreme Court to be 
there and then held, that, the record and proceedings aforesaid 
be[ ing] inspeeted, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 28th day of July, in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and eleventh. 

[The Seal of the Circuit Court, District of Cal’a.] 

L. S. B. SAWYER, 
Clerk of the Circuit Court of the United States 
for the District of California. 


The above wr't of error is bereby allowed. 
LORENZO SAWYER, 
U. 8S. Circuit Judge, Ninth Judicial Circuit. 

161 [ Endorsed :] No. 3263. United States Supreme Court. 

The People of the State of California, pl’ffs in error, vs. The 
Central Pacific Railroad Company, def’t in error. Writ of error. 
Service of a copy of within admitted this 23d day of Aug., 1886. 
H. 8. Brown, att’ys for def’tin error. Filed September 2d, 1886. L. 
S. B. Sawyer, clerk. 
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The Answer of the Judges of the Circuit Court of the United States for 
the District of California. 

The record and all proceedings of the plaint whereof mention 1s 
within made, with all things touching the same, we certify under 
the seal of our said court'to the Supreme Court of the United States 
within mentioned, at the day and place within contained, in a cer- 
tain schedule to this writ annexed, as within we are commanded. 

[The Seal of the Circuit Court, District of Cal’a.] 

By the court : 
L. 8. B. SAWYER, Clerk. 
162 UwnitTep States or AMERICA, 88: 

To the Central Pacific Railroad Company, Greeting: 
You are hereby cited and admonished to be and appear at 


the Supreme Court of the United States to be held at the city of 
Washington, in the District of Columbia, on the 11th day of Octo- 


ber, A. D. 1886, pursuant toa writ of error filed in the clerk’s office of - 


the circuit court of the United States of the ninth judicial circuit in 
and for the district of California, wherein The People of the State of 
California are plaintiffs in error and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States of America for the district of California, this 
28th day of July, A. D. 1886, and of the Independence of the United 
States the one hundred and eleventh. 

LORENZO SAWYER, 


U. 8. Circuit Judge for the District of California. 


163 [ Endorsed :] No. 3263. In the Supreme Court of the United 

States. The People of the State of California, pl’ffs in error, vs. 
The Central Pacific Railroad Company, def’t in error. Citation. 
Service of a copy of the within citation is hereby acknowledged this 
23d day of Aug., 1886. H.S. Brown, att’y for def’t in error. Filed Sep- 
tember 2d, 1886. L. 8S. B. Sawyer, clerk. 


Endorsed on cover: [Stamped :] Supreme Court U.S. Received 
Sept. 28, 1886. Clerk’s office. California C.C. U.S. No. 1035. The 
Peuple of the State of California, plaintiffs in error, vs. The Central 
Pacific Railroad Company. Filed September 28, 1886. 
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No. 1157. 


THE PEOPLE OF THE STATE OF CALIFORNIA, 
- TIFFS IN ERROR, 


US. 


THE CENTRAL PACIFIC. RAILROAD COMPANY. ~ 


IN ERROR TO THE CIRCULT COURT OF THE UNITED STATES & 
THE NORTHERN DISTRICT OF CALIPORNTA. oa 


FILED OCTOBER 10, 1887. 
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60 PEOPLE OF CALIFORNIA VS. TITE CENTRAL PACIFIC R. R. CO. 


The A iSite ih of the Judaes of thie f prem (nurt of the Unite d States for 
the District of ( alilornia. 


The record and all proceedings of the plaint whereof mention is 
within made, with all things touching the same, we certify under 
the seal of our said court to the Supreme (‘ourt of the United States 
within mentioned, at the day and place within contained, In a cer- 
tain schedule to this writ annexed, as within we are commanded. 
[The Seal of the Cireuit Court, District of Cal’a. ] 

By the court: 


L. S. B. SAWYER, Clerf. 


162 Unrrep STATES oF AMERICA, 88: 
To the Central Pacific Railroad Company, Greeting: 

You are hereby cited and admonished to be and appear at 
the Supreme Court of the United States to be held at the city of 
Washington, in the District of Columbia, on the 11th day of Octo- 
ber, A. D. 1886, pursuant toa writ of error filed in the clerk’s office of 
the circuit court of the United States of the ninth judicial cireuit mn 
and for the district ot ¢ ‘alifornia, where in The People of the State of 
California are plaintiffs in error and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the cireuit court 
of the United States of America for the district of California, this 
28th day of July, A. D. 1886, and of the Independence of the United 
States the one hundred and eleventh. 
LORENZO SAWYER, 

U} S. Circuit Judge for thre District of California. 


163 [ Endorsed :] No. 8265. In the Supreme Court of the United 

States. The People of the State of California, pl’ffs in error, vs. 
The Central Pacific Railroad Company, def’t in error. Citation. 
Service of a copy of the within citation is hereby acknowledged this 
20d day of Aug., 1886. H.S. Brown, att’y for def’t in error. Filed Sep- 
tember 2d, 1886. L.S. B. Sawver, clerk. 


indorsed on cover: [Stamped :] Supreme Court U.S. Received 
Sept. 25, 1886. Clerk’s office. California C.C. U.S. No. 1035. The 
People of the State of California, plaintiffs in error, vs. The Central 
Pacific Railroad Company. riled Septem ber 25, 15586. 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 18=7. 


No. 1157. 


THE PEOPLE OF THE STATE OF CALIFORNIA, PLAIN- 
TIFFS IN ERROR, a 


US. 
THE CENTRAL PACIFIC RAILROAD COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF CALIFORNIA. 


FILED OCTOBER 10, 1887. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 17. 


No. Lle;. 


THE PEOPLE OF THE STATE OF CALIFORNIA, PLAIN- 
| TIFFS IN ERROR, 


THE CENTRAL PACIFIC RAILROAD COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF CALIFORNIA 
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PEOPLE OF STATE OF CAL. VS. CENTRAL PACIFIC R. R. CO. l 


] ( omplaint. 


In the Superior Court of the State of California in and for the City 
and County of San Francisco. 


‘Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
sg. 


Tue Centrat Paciric RAmLroap Company, Defendant. 


Comes now the plaintiff and complains of said defendant above 
named and for cause of action avers— 

That the said defendant is and for more than a year last past has 
been a corporation organized and existing under the laws of said 
State of California, and during all that time has been and still is 
the owner of and operating a railroad in the counties of Alameda, 
Butte, Fresno, Merced, Nevada, Placer, Sacramento, San Joaquin, 

Santa Clara, Shaster, Sierra, Stanislaus, Sutter, Tehama, Tu- 
2 lare, Yuba, and the city and county of San Francisco, in said 
State. 

Plaintiff avers that on the 16th day of August, in the year eigh- 
teen hundred and eighty-four, the State board of equalization as- 
sessed the franchise, roadway, road-bed, rails, and rolling stock of 
the defendant at the sum of twenty-four million (24,000,000) dollars. 

That the board apportioned the said assessment as follows: The 
county of Alameda the sum of $5,199,8938.00; to the county of Butte 
the sum of $1,724,083.00; to the county of Fresno the sum of 
$2,359,389.00 ; to the county of Merced the sum of $1,405,001.00 ; to 
the county of Nevada the sum of $1,158.967.00; to the county of 
Placer the sum of $4,319,785.00; to the county of Sacramento the 
sum of $1,570,851.00; to the county of San Joaquin the sum of 
$2,174.260.00; to the county of Santa Clara the sum of $325,660.00 ; 
to the county of Shasta the sum of $1,647,457.00; to the county of 
Sierra the sum of $82,575.00; to the county of Stanislaus the sum of 
$567,022.00 ; to the county of Sutter the sum of $383,129.00; to the 
county of Tehama the sum of $1,553,207.00 ; to the county of Tulare 
the sum of $484,659.00 ; to the county of Yuba the sum of $608,027.00, 
and to the city and county of San Francisco the sum of 

$153,252.00 
o That the defendant is indebted to plaintiff for State and 

county taxes for the vear eighteen hundred and eighty-four 
in the following sums: For State taxes, in the sum of one hundred 
and eight thousand four hundred and eighty dollars; for county 
taxes for the county of Alameda, in the sum of $19,002.82; for 
county taxes for the county of Butte, in the sum of $17,145.00; for 
county taxes for the county of Fresno, in the sum of $19,858.01; 
for county taxes for the county of Merced, in the sum of $11,959.54; 
for county taxes for the county of Nevada, in the sum of $22,576.67; 
for county taxes for the county of Placer, in the sum of $38,791.66; 
for county taxes tor the county of Sucramento, in the sum of 
$11,606.14; for county taxes for the county of San Joaquin, in the 
sum of $8,556.02; for county taxes for the county of Santa Clara, 
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in the sum of $2,295.39; for county taxes for the county of Shasta, 
in the sum of $29,621.27 ; for county taxes for the county of Sierra, 
in the sum cf $1,686.99; for county taxes for the county of Stanis- 
iaus, in the sum of $5,184.79; for county taxes for the county 
4 of Sutter, in the sum of $2,099.54; for county taxes for the 
county of Tehama, in the sum of $27,050.9]; for county 

taxes for the county of Tulare, in the sum of $4,594.56 ; for county 


taxes for the county of Yuba, in the sum of $7,762.87, and for the 
city and county of San Francisco, in the sum of $1,724.08, with five 
per cent. added to each of said several sums for non-payment of taxes —. 
and also for interest on each of said several sums at the rate of two 
(2) per cent. per month from the 29th dav of December, 1884; and 
also for costs and counsel fees as provided by law. 

Wherefore plaintiff demands judgment for said several sums, and 
prays that an attachment may issue in form as prescribed in section 
five lfundred and forty of the code of civil procedure. 

D. M. DELMAS, 
Attorney for Plaintiff and the Controller. 


~——r 
Kndorsed: Filed February 26th, 1885. Jas. J. Flynn, clerk, by 
J. D. Ruggles, deputy clerk. 
D Appointment of Attorney for Plaintiff: 
In the Superior Court of the City and County of San Francisco, 
State of California. 
* “— 
THe PEOPLE OF THE STATE OF CALIFORNIA 
DS. 
THe CENTRAL Paciric RAILROAD COMPANY. 
D. M. Delmas, Esq., is hereby authorized to appear as attorney for 
the plaintiff in the above-entitled cause. 
Dated Sacramento, Cal., February 18, 1885. 
[SEAL. | JOHN P. DUNN, 
State (Controller. a: 
Endorsed: Filed Feb. 26, 1885. Jas. J. Flynn, clerk, by J. D. 
Ruggles, deputy clerk. 4 
; 
6 Answer. 
In the Superior Court of the City and County of San Francisco, 
State of California. 
Toe PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
vs. + No. 14511. 
Tar Centra Paciric Rartroap Company, Defendant. } 
Now comes the defendant, and answering the complaint of plain- 
tiff filed iLerein— 
[. ant 
It denies each and every allegation in said complaint had, made, 
or contained ; denies that it now is or for more than a year last past me 
‘ 


<- 


— 


THE CENTRAL PACIFIC RAILROAD COMPANY, ” 


has been or ever has been a corporation organized or existing under 
the laws of the State of California, or during all that time or at any 
time has been or still is the owner of or operating a railroad in the 
counties of Alameda, Butte, Fresno, Merced, Nevada, Placer, Sacra- 
mento, San Joaquin, Santa Clara, Shasta, Sierra, Stanislaus, Sutter, 
Tehama, Tulare, Yuba, or the city and county of San Francisco, in 
said State, except as hereinafter specifically set out; denies that on 
l6th day of August, eighteen hundred and sixty-four, or on any 
other day or year, the State board of equalization assessed the fran- 
chise, roadway, road-bed, rails, or rolling stock of the defendant at 
the sum of twenty-four million (24,000,000) dollars or any other sum ; 
denies that said repr ap yportioned the said pre ‘tended or any assess- 
ment to the county ef Alameda in the sum of $3,199,898.00 or any 
other sum; to the Seer of Butte in the sum of $1,724,083.00 or any 
other sum; to the county of Fresno in the sum of $2,859,589,00 or 
any other sum; to the county of Merced in the sum of $1,408,001.00 
or any other sum; to the county of Nevada in the sum of 
$1,158,967.00 or any other sum; to the county of Placer in the 
sum of $4,319,785.00 or any other sum; to the county 
of Sacramento in the sum of $1,570,881.00 or any other sum; 
to the county of San Joaquin in the sum of $2,174,260.00 
or any other sum; to the county of Santa Clara in the sum of 
$325.660.00 or any other sum: to the county of Shasta in the sum 
of $1,647,457.00 or any other sum; to the county of Sierra in the 
sum of $582,375.00 or any other sum; to the county of Stainslaus 
in the sum of $867,022.00 or any other sum; to the county of Sut- 
ter in the sum of $383,129.00 or any other sum; to the county of 
Tehama in the sum of $1,553,207.00 or any other sum ; to the county 
of Tulare in the sum of $484,659.00 or any other sum; to the county 
of Yuba in the sum of $608,027.00 or any other sui ; or to the 
city and county of San Francisco in the sum of $153,252.00 or any 
other sun. 
Denies that said defendant is indebted to said plaintiff for State 
or county or any taxes for the vear eighteen hundred and eighty- 
four or for any other year in any sum or sums whatever. 
5 Denies that it is indebted to said plaintiff for State or any 
taxes in the sum of one hundred and eight thousand four 
hundred and eighty ($108,480.00) dollars or any other sum; or for 
county taxes for the county of Alameda in the sum of $19,002.82 
or any other sum; or for county taxes for the county of Butte in 
the sum of $17,145.05 or any other sum; or for county taxes for the 
county of Fresno in the sum of $19,838.00 or any other sum; or 
for county taxes for the county of Merced in the sum of $11,939.84 
Or any other sum; or for county taxes for the county of Nevada in 
the sum of $22,576.67 or any other sum; or for county taxes for 
the county of Pl: acer 1n the sum of $58,791.66 or any other sum; or for 
county taxes for wee — of Sacramento in the sum of $11,606.14 


or any other sum; or for county taxes for the county of San Joaquin 
in the sum be $8,556.02 or any other sum; or for county taxes 
{) for the county of Santa Clara in the sum of $2,295.59 or any 


other sum ; or for county taxes for the county of Shasta in the 
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sum of $29,621.27 or any other sum; or for county taxes for the 
county of Sierra in the sum of $1,686.99 or any other sum; or for 
county taxes for the county of Stainlaus in the sum of $5,154.79 or 
any other sum ; or for county taxes for the county of Sutter in the 
sum of $2,099.54 or any other sum; or for county taxes for the 
county of Tehama in the sum of $27,050.91 or any other sum; or 
for county taxes for the county of Tulare in the sum of $4,594.56 or 
any other sum; or for county taxes for the county of Yuba in the 
sum of $7,762.87 or any other sum; or for city and county taxes 
for the city and county of San Francisco in the sum of $1,724.08 or 
any other sum. 
Denies that it is indebted to plaintiff in the sum of five 
10 or any per cent. added to each or any of said several sums for 
non-payment of said or any taxes; denies that it is indebted 
to plaintiff for interest on each or any of said several sums at the 
rate of two or any per cent. per month from the 29th day of Decem- 
ber, 1884, or from any other day or year, or for costs or counsel fees, 
as provided by law, or at all. Defendant refers to — makes part of 
this subdivision the matter stated in subdivision- 2 to 35 of this an- 
swer. 
1] And for further and separate answer defendant avers as 
follows: 


IT. 


Defendant a Corporation—Its Place of Business—Line of Read—sStock- 
holders. 


The defendant is a corporation existing under the laws of the 
Unitec States and of the State of California (as will hereafter more 
fully appear), and as such has been for many years past and still is 
(except in the respect hereinafter stated) the owner of a line of rail- 
road, known as the Central Pacific railroad, extending from the Pa- 
cific Ocean across the State of California and the State of Nevada to 
Ogden, in the Territory of Utah. The principal place of business 
of defendant now is and for many years last past has been in 
the city of San Francisco, State of California. Some of its stock- 
holders and members now are and ever have been citizens of the 
United States resident in said State of California, and some of its 
stockholders and members now are and ever have been citizens of 
the United States resident in States other than the State of Cali- 
fornia. 


ITT. 
Length of Road in the Several Counties. 


The total length of said railroad in said State of California is 602.22 
miles, and the length thereof in the respective counties through 
which it passes is as follows: In the county of San Francisco, 4 
miles; in the county of Alameda, 83.52 miies; in the county of 
Santa Clara, 8.50 miles; ir the county of San Joaquin, 56.75 miles; 
in the county of Sacramento, 41 miles; in the county of Placer, 
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112.75 miles; in the county of Nevada, 30.25 miles; in the county 
of Sierra, 2.15 miles; in the county of Yuba, 15.87 miles; in the 
county of Sutter, 10 miles; in the county of Butte, 45 miles; in the 
county of Tehama, 40.244 miles; in the county of Shasta, 18.80 miles; 
in the county of Stanislaus, 22.63 miles; in the county of Merced, 
36.75 miles; in the county of Fresno, 61.06 miles, and in the county 
of ‘Tulare, 12.65 miles. The length of said road from the city of 
Sacramento through the counties of sacramento, Placer, Nevada, and 
Sierra to the eastern boundary of said State is 186.25 miles. 


ag 
Purpose of the Formation of the C. P. R. R. Co. of California. 


On the 28th day of June, 1861, a corporation was formed and or- 
ganized under the laws of the State of ( ‘alifornia under the corporate 
name of the Central Pacifie Railroad Coinpany of California. Said 
corporation was formed for the purpose of constructing, owning, and 
operating a line of railroad and telegraph, commencing at the city 
of Sacramento,.in said State, and running thence through the coun- 
ties of Sacramento, Placer, Sierra, and Nevada to the eastern 
boundary of said State, in the expectation that its proposed railroad 
would. when constructed, constitute part of il line ot railroad extend- 
ing from the Missouri river to the Pacific Ocean, which line was 
then supposed was about to be constructed under the legislative su- 
pervision and authority of the Government of the United States, and 
which line of railroad was afterwards so constructed. 


._ es 


- 
Act of Congress of July 1st, 1862—Pacific Railroad Aet. 


On or about the Ist day of July, 1862, the Government of the 
United Stutes undertook to construct or to cause to be constructed a 
line of railroad from the Missouri river to the Pacific Ocean, and to 
that end Congress passed an act entitled “An act to aid in the con- 
struction of a railroad from the Missouri river to the Pacific Ocean 
and to secure to the Government the use of the same for postal, mili- 
tary, and other purposes.” ‘To said act defendant here refers by title, 
and makes it a part of thisanswer. (See United States Statutes, vol. 
LZ, page 45!).) 

By said act certain persons therein named were made and erected 
into a corporation under the name and style of the “ Union Pacific 
Railroad Company,” aud said corporation was authorized and em- 
powered to construct, own, and operate a line of railroad and tele- 
graph from the Missouri river to the Pacific Ocean. 


& Vi. 
Like Privileges and Immunities Granted to Defendant. 


To facilitate the construction of said road the Government of the 
United States, by said act of Congress, adopted the said Central 
Pacific Railroad Company of California as the instrument or agent 
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of the United States, and conferred upon it the same powers and 
clothed it with the same privileges and immunities which it con- 
ferred upon and clothed the said Union Pacific Railroad Company 
with, except that the said Central Pacific Railroad Company of Cali- 
fornia was to commence the construction of said railroad at the 
Pacific Ocean and build east until it met the said Union Pacific 
railroad building west. 


VIL. 
Act of Congress of July 2d, 1864—Amendment. 


On or about the 2d day of July, 1864, Congress passed an act en- 
titled “An act to amend an act entitled An act to aid in the construe- 
tion of a railroad and telegraph line from the Missouri river. to the 
Pacific Ocean and to secure to the Governmentof the United States 
the use of the same for postal, military, and other purposes, approved 
July 1, 1862.” To said act defendant here refers by title and makes 
the same a part of this answer. (See 13 United States Statutes at 
Large, page 396.) 

VIII. 
Intent of Congress in Passing Acts of 1861 and 1864. 


The intent and purposes of Congress in passing said acts was to 
secure the completion of a railroad from the Missouri river to the 
Pacific Ocean, and to secure the use thereof for all time to come to 
the Government of the United State for the transportation of its 
mails, troops, munitions of war, and public stores. 


0g 
C. PP. R. R. Co. Accepts Terms Offered by Congr Ss. 


Said Central Pacific Railroad Company of California filed in the 
Department of the Interior its acceptance of the terms and condi- 
tions of said act of Congress of July Ist, 1861, within the time therein 
designated. 

X. 
Transfer of Rights to W. P. R. R. Co. 


On or about the 3lst day of October, 1864, said Central Pacific 
Railroad Company of California sold and assigned all its rights 
under the aforesaid acts to a corporation then existing under the 
laws of the State of California and known asthe Western Pacific 
Railroad Company, so far as said rights related to the construction 
of said railroad and telegraph between the cities of San Jose and 
Sacramento, in said State of California. Said assignment was ratified 
and confirmed by the United States by an act of Congress passed on 
the 3d day of March, 1865, entitled “An act toamend an act entitled 
An act to aid in the construction of a railroad and telegraph line 
from the Missouri river to the Pacific Ocean and to secure to the 
Government the use of the same for postal, military, and other pur- 
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poses, approved July Ist, 1862, and to amend an act amendatory 
thereof, approved July 2d, 1864.” To said act defendant here refers 
by title and makes the same a part of this answer. (See 13 United 
States Stututes at Large, page 004.) 


Xl. 
Railroad ( ‘ompl le dd. 


The said line of railroad from the Pacific Ocean to Ogden, in Utah 
Territory, was completed and putin operation in 1569, and has been 
in operation from that time until the present, and still is in opera- 
tion, and the whole of the railroad mentioned in the said acts of 
Congress have long since been completed and is now, in accordance 
with the spirit and intent of said acts of Congress, operated as one 
continuous line from the Missouri river to the Pacifie Ocean, and is 

so operated and maintained for the uses and purposes men- 
13 tioned in said acts, and the corporations in charge thereof, 

including this defendant, are agents of the Federal Govern- 
ment charged to carry out the purposes of said Government as ex- 
pressed in said acts of Congress. 


XLT. 


(Consolidation. 


In August, 1S70, acting under the said acts of Congress, sald 
Central Pacific Railroad Company of California and the said West- 
ern Pacific Railroad Company formed themselves into one corpora- 
tion under the name of the Central Pacific Railroad Company. 
Said company is the defendant herein, and, as the agent and instru- 
ment of the Federal Government, has, from the completion of said 
railroad as aforesaid until the present time, owned (except in the 
respect hereinafter stated) and operated said railroad under and by 
virtue of said acts of Congress and for the uses and purposes therein 
mentioned. 


XIII. 
Indebtedness Secured by Mortgage. 


The bonds —— by the United States under said acts of Con- 
gress of July Ist, 1862, and July 2d, 1864, to said Central Pacific 
Railroad em of California were about twenty-seven millions 
of dollars. No part of said loan, except the accruing interest thereon, 
has been paid, but the same now is and for more than fivé years 
last past has been outstanding. To secure the payment of the same 
the United States now have and ever since the issue of said bonds 
have had a lien by mortgage upon the said railroad, its rolling stock, 
fixtures, and franchises. By said act of Congress of July 2d, 1864, 
said Central Pacific Railroad C ompany of ¢ ‘alifornia was authorized 
to issue its bonds in an amount equal to said United States bonds 
and to secure the payment of the same by a mortgage upon its said 
road, telegraph, franchises, and prope rties. Under the provisions of 
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said act said bonds, to the amount of more than five thousand dol- 
lars per mile, were issued before the first day of January, 1875, and 
the payment of the same was secured by a mortgage made by said 
company upon its said railroad, rolling stock, and franchises. Said 
bonds are unpaid and outstanding, but are not yet due, and the 
same now are and ever since their issue have been secured by the 
mortgage aforesaid. Many of said bonds now are and ever have 
been owned by citizens and bona fide residents of the State of Call- 
fornia, while other of said bonds now are and ever have been owned 
by citizens of the United States bona fide residents of States other 
than California. 


ALV. 
Land Mortgage. 


To further aid in the construction of its railroad hereinbefore de- 
scribed the defendant, on the first day of October, A. D. 1870, made, 
executed, and delivered a mortgage covering all its said lands ac- 
quired under the acts of Congress aforesaid in the sum of ten million 
of dollars. Said mortgage was duly acknowledged and filed for 
record in the office of the county recorder of the several counties In 
which said land is situated, a copy of which is hereto annexed, 
marked “ Exhibit A.” and made a part hereof. ‘To secure the pay- 
ment of said mortgage the defendant issued bonds in the amount of 
ten million of dollars. A part of said bonds have been redeemed, 
but there still remains due and unpaid $4,903,000, which is a valid 
and subsisting lien upon all of said lands. Said unpaid bonds now 
are and ever have been owned and held by citizens and bona fide 
residents of the State of California, and-some of said bonds now are 
and ever have been owned by citizens of the United States bona fide 
residents of States other than the State of California. 

The lands covered by said land mortgage are situate in the States 
of California and Nevada and the Territory of Utah. The aggre- 
gate amount of said lands in the State ‘of California 1s 457,726.26 
acres. Said lands are situated in the following counties in the 
quantity herein set out as follows: In Sacramento county, 217 
acres; in Placer county, 19,930 acres; in Nevada county, 23,68] 
acres; in Sierra county, 9,667 acres; in Yuba county, 27,838 acres ; 
in Sutter county, 2,879 acres; in Butte county, 128,500 acres; in 
Tehama county, 119,692 acres; in Shasta county, 82,844 acres; in 
Colusa county, 280 acres; in El Dorado county, 35,036 acres; in 
Plumas county, 7,163 acres; in Yolo county, ,4,5; of an acre. 


14 XV. 
Mortgaged Lands—Mode and Manner of Assessment—Payment of Taxes. 


The lands mentioned in the preceding subdivision are not, and 
never have been, in any way connected with the railroad business 
of the defendant. They are agricultural and grazing lands, held, 
owned, and used for farming and grazing purposes. 
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Said lands and all of them for each of the years 1880, 1881, 1882, 
1883, and 1884 were assessed by the assessors of the respective coun- 
ties in which they are situated at their full cash value, and no de- 
duction from said value was made or allowed on account of said 
mortgage or the indebtedness secured thereby; on the contrary, the 
laws of the State of California under which said assessors acted in 
making said assessments prohibited any deduction from said values 
on account either of the mortgages or the indebtedness secured 
thereby. 

In each of said years the defendant paid in full, at the time the 
same became payable, all the taxes levied upon said lands, amount- 
ing in the aggregate, for State, county, and municipal purposes, to 
over 130,000.00. 

The laws of the State of California, then and ever since in force, 
provide that in the assessment and valuation of lands of like char- 
acter and situation, and in every respect similar, both in quality and 
use, not owned by railroad or other quasi-public corporations, a 
mortgage thereon by which a debt is secured, shall, for the purposes 
of assessment and taxation, be deemed and treated as an interest in 
the property affected thereby, and that in the assessment and valua- 
tion of such property for the purposes of taxation the value of said 
mortgages shall be deducted therefrom, and the owner of said lands 
or property only assessed and taxed for the value in excess of the 
value of the mortgage. 

To assist the assessor in the performance of his duties,and to ena- 
ble him to make the deductions aforesaid, the laws of the State of 
California make it the duty of the recorder of each county annually, 
on or before the first Monday in April, to transmit to the assessor a 
complete abstract of all mortgages by which any debt 1s secured re- 
maining unsatisfied on the records of his office at 12 o’clock merid- 
ian, on the first Monday of March of said year; and it is further 
provided by said laws that should any such list be found to contain 
any instrument relating to lands situated in more than one county 
it shall be the duty of the assessor to transmit to the State board of 
equalization all information relating theretu, and it shall be the duty 
of the State beard to attach an apportionment of valuation of such 
instrument to be assessed in each county, and to transmit to the as- 
sessor of each county mentioned as affected in said instrument a 
statement of valuation of assessment to be levied against said instru- 
ment in such county. (Political Code, sect. 3678.) 

In the matter of the valuation of its said lands for the purposes of 
taxation the defendant is and ever has been deprived of all the 
benefits of the said laws which provide for the deduction of indebt- 
edness secured by mortgage from the valuation of lands by reason 
of the provisions of section 4 of article XIII of the constitution of 
the State of California, and the action of assessors in pursuance 
thereof, while all natural persons and all corporations, not quast 
public within the State of California, are entitled to receive and do. 
receive the full benefit of said laws and the deductions required to 
be made thereunder. 
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XVI. 
Property Belonging to the U. S. Exempt from Taxation. 


That under said constitution all property belonging to the United 
States is exempt from taxation. 


XVII. 
Assessment by State Board of Equalization. 


On the 16th day of August, 1884, the State board of equalization 
of the State of California, pretending to act under and by virtue of 
the powers conferred upon it by section 10 of article XIII of the 
constitution of the State of California, did make a pretended assess- 
ment for the purposes of taxation for the fiscal year of said State 
then next ensuing upon the franchise, roadway, road-bed, rails, and 
rolling stock of said railroad against defendant. Said pretended 
assessment was not made separately upon the franchise, roadway, 
road-bed, rails, and rolling stock or any properties of said railroad, 
but all of said properties were blended together in making said as- 
sessments, which assessments was then and there so entered upon 

the minutes of said board. Said assessment is the assessment 
15 upon which the several taxes mentioned in the complaint 

herein are based, and no other assessment than the aforesaid 
was ever made of said property or any part thereof for said fiscal 
year. Said assessment included all property and kinds of property 
mentioned in section 3665 of the Political Code of California as 
amended March 9th, 1883, except depots, stations, shops, and build- 
ings erected upon the space covered by the right of way, which last- 
mentioned property was assessed as provided in said section by local 
assessors. 


XVIII. | 
State Board Pretended to Assess the Whole of Said Property to Defendant. 


The State board of equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the full 
ash value of said railroad, roadway, road-bed, rails, rolling stock, 
and franchises, as prescribed in said section 3665, without deducting 
therefrom the value of the mortgage or any part thereof given and 
existing thereon as aforesaid to secure the indebtedness of said com- 
pany to the holders of said bonds, notwithstanding, as defendant 
avers, they had full knowledge of the existence of such mortgage. 


XIX. 
State Board Did Not Treat Said Mortgage as an Interest in the Property. 
In making said pretended assessment the said State board of equali- 
zation did not deem or treat sail mortgages as an interest in said 
property, but did assess the whole value of said property to the de- 


fendant in the same manner it would have done had there been no 
mortgages thereon. 
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Authority Exercised by State Board Violates Provisions of Fourteenth 
Amendment. 


Under the constitution of the State of California the board of 
supervisors of the several counties of the State constitute boards of 
equalization for their respective counties, whose duty it is to equalize 
the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails, and rolling stock of railroads op- 
erated in more than one county of the State; and to such boards 
the owners of all property, except as above stated, have the right 
and privilege to apply for the correction of their assessments and 
have the right and privilege of a hearing before the said local boards 
boards of equalization. By the provisions of the constitution of 
California and the laws in pursuance thereof this right and privi- 
lege or any right or privilege to be heard in relation to assessments 
is denied to defendant In respect to the property In question ; al] 
of which defendant avers is contrary to the provisions of the four-: 
teenth amendment to the Constitution of the United States, which de- 
clares that no State shall deny to any person within its jurisdiction 
the equal protection of the laws. 


AXXI. 
Further Violation of the fourteenth Amendment. 


The power conferred upon the State board of equalization by sec- 
tion ten of article XIII of the constitution of California violates the 
provision of the fourteenth amendment to the Constitution of the 
United States, which declares that no State shall deprive any per- 
son of life, liberty, or property without due process of law, for that 
said section as to such power is self-executing and complete and 
does not provide for personal or other notice to be given to the par- 
ties to be affected by the exercise of such power, and does not pro- 
vide for a full or any opportunity of time, place, or tribunal for such 
parties to be heard in defense of their rights, and hence, under and 
by said provision of the constitution of the State of California, the 
liability of é6wners of such property to taxation and the amount 
thereof may be fixed without notice to them or an opportunity to be 
heard. 


XXII. 
Further Discrimination. 


The provisions of section four of the constitution of the State of 
California providing for the assessment of the property of railroad 
and other quasi-public corporations is in contravention of the pro- 
visions of said fourteenth amendment of the Constitution of the 
United States, in that it discriminates against such corporations, in 
this, that whereas under said section four of said article XIII of the 
constitution of the State of California, if the property of natural per- 
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sons or corporations not quasi-public has a mortgage, lien, or incum- 
brance thereon, they are not liable to assessment or taxation upon 
such property, but only upon the value of their interest in such 
property over and above the value of such mortgage, lien, or incum- 
brance ; whereas, in the case of the property of railroad and other 
quasi-public corporations, no such allowance or deduction is made, 
had, or allowed with respect to any mortgage, lien, or incumbrance 
there may be upon such property; and also in this, that while the 
tenth section of article XIII of the constitution of the State of Cali- 
fornia provides the same mode for the assessment of the franchises, 
roadway, road-bed, rails, and rolling stock of all railroads operated 
in more than one county, whether such property be owned by rail- 
road or other quasi-public corporations or by private corporations 
or by natural persons, yet section four of article XIII of said consti- 

tution permits or allows indebtedness secured by mortgage, 
17° trust deed, or otherwise to be deducted from the value of such 

property only when it is owned by natural persons or corpo- 
rations not quasi-public, and denies such deduction when the prop- 
erty is owned by railroad or other quasi-public corporations. 


XXII. 


Section 10 of article XIII of said constitution of California pro- 
vides that all property except the franchise, roadway, road-bed, rails, 
and rolling stock of all railroads operated in more than one county 
in the State shall be assessed: in the county, city, city and county, 
town, township, or district in which it is situated in the manner 
prescribed by law. 

The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is sit- 
uated by an assessor elected by the people of such county. 

The assessors of the several counties in the State of California 
have, as the defendant is informed and believes and so avers, in each 
year since the adoption of said constitution, assessed all moneys, 
credits, bonds and stocks, dues, franchises, and all other matters and 
things, real, personal, and mixed, capable of private ownership sit- 
uuted in their said counties, and all dues and credits held, owned, 
or in the possession of persons resident in said county to such 
persons. 

Said assessors for each of said years have assessed to the owners 
and holders thereof in their respective counties the indebtedness of 
the defendant secured by the mortgage herein mentioned, but never 
has, nor does the law permit them so to do, made any deduction from 
the assessment of any of the property of this defendant on account 
of the assessments made as aforesaid to the holders of such indebt- 
edness. 
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muh . 
Furthe 7 Discrimination. 


All owners of railroad property operated in more than one county 
by virtue of, said section ten of article XIII are denied any protec- 
tion from the laws of the State of California, which— 

Require that property shall be taxed in proportion to its 
value. 

(b.) Require such proportions to be ascertained by a general law. 

Require that, before liability be fixed, iil) opportunity to he 
heard must be given. 

(d.) Give an appeal from the assessor to boards of equalization. 

e.) Require the assessment to be made in the county and pro- 
hibit its being made in localities distant from the situs of the property. 

(f.) Which prescribe mode and manner of the assessment. 

And defendant avers tnat at and before and ever since the adop- 
tion of the constitution of California now in foree there were and 
are existing under the laws of said State corporations of varions 
kinds formed for the purpose of and actually operating and doing 
business and holding and using and operating property in more 
than one county in said State. and that at all of said times there 
were and there now are divers natural persons residents of said 
State operating property in more than one county in said State, and 
that at all of said times there were and now are railroads owned by 
corporations formed under the general laws of said State, and also 
by natural persons, which are only operated in one county; that by 
the provisions of section ten of article XIII of said State constitu- 
tion persons operating railroads in more than one county in the 
Stute have been singled out from ail other persons operating prop- 
erty in more than one county and denied the right, common to all 
other persons, to appeal for relief from overvaluations of their prop- 
erty by assessors to the local board of equalization and denied the 

righis and privileges accorded by the laws to all other persons in 
that respect. 

Corporations in said State of California now are and ever have 
been formed: under general laws relating thereto, and — and 
all other corporations, except public corporations formed or or- 
ganized for the governme ntofa portion of the St: ile, how are aad 
ever have. been designated by the laws of California as private cor- 
porations. Under the provisions of the “oe relating to the forma- 
tion of private corporations such corporations may be formed for 
any purpose for which individuals or natural persons may lawfully 

associate themselves together, and there now exists in Call- 
18 fornia and ever have existed corporations formed under said 

laws for fire, marine, mutual life, health, and accident insur- 
ance; building, constructing, and operating railroads, wagon roads, tel- 
egraphs, bridges, ferries, wharves, chutes, and piers, and for construct- 
ing and operating canals; for the purpose of acquiring lands in large 
tracts and distributing them as homesteads among the corporators ; 
for savings and loans; for mining; for the sale and distribution of 
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water in cities and towns; for manufacturing, mechanical, and agri- 
cultural purposes; for benevolent, charitable, and educational pur- 
poses ; for cemeteries, agricultural fairs, and various other purposes. 

In said State of California there now are and for more than three 
years last past have been various railroads owned, operated, and 
controlled either by individuals, partnerships, or by private corpo- 
rations other than railroad corporations, to wit, by mining and 
manufacturing corporations. There now is and for more than three 
years last past has been a railroad in use and operation extending 


from the city of Marysville, in the county of Yuba, to the town of 


Oroville, in the county of Butte, in said State, a distance of twenty- 
seven miles, which said road now is and ever has been operated in 
more than one county in this State, and is of the same gauge as the 
road of this defendant, and has ever been operated for like uses and 
purposes. 

Said road with all its equipments now is and for more than three 
years last past has been in the owership and under the operation 
and control of one N. D. Rideout, a citizen of the United States and 
resident of the State of California. 

There now is and for more than three years last past has been a 
railroad extending from the town of Santa Cruz, on the Pacific 
Ocean and in the county of Santa Cruz, eastward through said 
county and into the county of Monterey to the town of Pajaro, a 
distance of about twenty-one miles. Said road now is and for a long 
time past has been owned, operated, and used for like purposes for 
which the defendant’s road is owned, operated, and used, and that 
the same now is and for a long time past has been in the ownership 
and operated by the Pacific Improvement Company, a private cor- 
poration formed under the laws of the State of California, which 
said corporation is not and never has been a railroad or quasi-public 
corporation. 

There now are and for more than five years last past have been 
divers other railroads owned and operated in said State by corpora- 
tions other than railroad corporations and by individuals and part- 
nerships, and that all of said corporations, individuals, and partner- 
ships are the owners of lands which are assessed by the local assessors 
of the various counties in which such lands are situated, and all are 
entitled under the laws of said State to the deductions provided for 


in said laws, and, as said defendant, upon information and belief 


avers, have been allowed such deductions. 
AXYV. 
System Adopted by said Board Violates Rules of Equality. 


The State board of equalization in making said pretended assess- 
ment of the said roadway of defendant did willfully and designedly 
include in the valuation of said roadway the value of fences erected 
upon the land of coterminous proprietors; and did willfully and 
designedly value the said roadway at a greater value than the value 
of other property similarly situated and greater than its actual 
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value, upon the ground that such increased valuation should be 
made because the title of defendant thereto was acquired by con- 
demnation. 

The value of such fences, which were not the property of defend- 
ant nor the property of the owners of said roadway, and the increased 

value affixed to the roadway by the system adopted by the board, 
are blended in said pretended assessment, and there is no mode or 
means by which such illegal valuation can be separated from those 
which may be legal. 

Defendant, upon its information and beiief, avers that the said 
State board of equalization adopted a system of valuation in respect 
to all the property mentioned and referred to in section 10 of article 
XIII of the constitution, which defines the power of said board, 
which system was by said board intended to and which did operate 
unequally and which was intended to and did violate the rule pre- 
scribed by said section—that all of such property should be assessed 
at its actual value. The system so adopted was applied by the said 
board in making said pretended assessment of said property and in 
making the assessment of all property in the State over which the 
pretended authority of said board extended. 


XXYV (a). 
Value of Ferry- Boats jlended with Other Values. 


The western terminus of the said railroad of defendant is in the 
eity of San Francisco, on the west side of the Bay of San Francisco. 
The distance across said bay is five miles, and the whole thereof is 
part of the navigable waters of said bay. The cars of the company 
are transported from the end of the railroad track of said road on 
the eastern side of said bay to the end of the railroad track on the 
western side of said bay on steam ferry-boats belonging to the de- 
fendant, built, owned, and constructed for that purpose, and are of 
great value. For more than four years past the defendant has been 
the owner of two steam ferry -boats. one of the tonns ige of 1 66 tons 
and one of the tonnage of 1,012 tons, and during the wh ole of that 
time has used said boats for the purposes aforesaid. Said boats now 
are and for more than four years last past have been of a class which 
are by law required to be registe ‘red and now are and for more than 
four years last past have been duly registered and enrolled in the 
city and county of San Francisco, State of California. The State 
board of equalization, in making said Aili ae assessment of the 
suid roadway, road-bed, rails, and rolling stock of defendant, did 
willfully and designedly include in the valuation thereof the value 
of said boats, and the value of said boats is blended in said pre- 
tended assessment with the value of said roadway, rails, road-bed, 
and rolling stock, and there is no means by whicl: such value can 
be separated from the valuation placed by said board upon said 

roadway, road-bed, rails, and rolling stock or either of them. 
19 Said system was to include within the value of the road- 
way the value of the fences owned and possessed by cotermi- 
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nous proprietors, and to value said roadway at double its actual 
value, because the right thereto was acquired by condemnation. 
Said system relative to the rolling stock of railroads was to value 
the same at sixty per cent. above its actual cost when new, and to 
value such rolling stock at double its actual value. Said system 
relative to the franchise was to value it at $2,000 per mile, when the 
actual value, as the board well knew, of said franchise as an entirety 
did not exceed twenty-five dollars; said system as to the valuation 
of other property to be assessed by the said board was to value it at 
double its actual value; said svstem was by the said board adopted 
and was by it applied in making all assessments made by it with 
the intent and purpose wrongfully and unlawfully to cause the 
owners of property assessed by it to pay double the rate of State and 
county taxes paid by the owners of property assessed by local assess- 
ors; and defendant avers, upon its information and belief, that the 
said board applied the said system in making the pretended assess- 
ment against the property upon which the taxes mentioned in the 
complaint are based; and defendant, upon its information and be- 
lief, avers that the said State board of equalization in making said 
pretended assessment did not value any of said property at its actual 
value, but did intentionally and for the purpose of making defend- 
ant pay an unequal proportion of State and county taxes, assess the 
said property at double its actual value; and defendant avers that 
the general rule in this State has been to assess property at not over 
two-thirds its cash or actual value, and that this rule was adopted 
and acted upon by all local assessors in the State and by the said 
State board except in the exercise of the power conferred by section 
10, art. XIII of the State constitution, for said fiscal year, and that 
all property save that assessed by the said State board under said 
section has been valued and assessed at one-third less than its actual 
value, and that the taxes have been collected on valuations so made. 


)& a'ge 
Defendant's Franchise a Federal One. 


And defendant, upon its information and belief, avers that under 
and by virtue of the said several acts of Congress defendant became 
and ever since has been a federal corporation, and has held its 
franchise and exercised all its corporate powers under the Govern- 
ment of the United States. 


XX VII. 
Corporate Powers in Part Derived from Acts of Congress. 


And defendant, upon its information and belief, avers that if by 
virtue of the several acts of Congress herein referred to it did not 
become a Federal corporation, vet it holds under the Government 
of the United States all the corporate powers and franchises granted 
to.it by the said several acts of Congress as the trustee of the said 
Government and for the governmental uses and purposes specified 
in said acts. 
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XAVIII 
That the Franchise of Defendant is not Sulvect to State Taxation. 


Under and by virtue of the said several acts of Congress herein- 
before referred to the defendant was by the Government of the 
United States selected as the means and instrument of that Govern- 
ment to construct the railroad hereinbefore described, and to keep 
and maintain the same in repair, to the end that the said Govern- 
ment might, when occasion required, use the same for the trans- 
portation of its armies and military stores, and for such other pur- 
poses as said Government might, in the execution of its powers, 
desire to use the same. ‘The Government of the United States has 
never given to the State of California the right to lay any tax upon 
the franchise, existence, or operations of defendant. Such a tax 
would binder and impede the lawful operations of the Government 
of the United States; would hinder, delay, and prevent the defend- 
aut from performing, as aforesaid, its obligations to the United 
States, and would nullify and prevent the enforcement of the said 
several acts of ¢ ongress. 


XXX. 
i ‘hole Franch 1S¢ y i SSE8R¢ d. 


Said pretended assessment made by the State board of equaliza- 
tion Is upon all of the franchises of defendant, and the said board, 
in valuing the same, included the value of all the franchises and 
corporate powers held and exercised by defendant under said acts of 
Congress. 


20) xx. 
Tax upon the Franchise Blended with Tax upon Other Property. 


The State board of eq us alization In making said pretended ussess- 
ment included and assessed the franchise of defendant, and in mak- 
ing said pretended apportionment included in the valuation affixed 
to the property of defendant the value thereof, but such value 
was not separately stated in said ap portionme nt nor upon any as- 
sessment roll or delinque nt list, but such value is in said prete nded 
apportionment and upon the assessment roll and delinquent list 
blended with the values aftixed to the roadway, road-bed, ete., and 
cannot on either be distinguished or separated from such other 
values, and the tax upon said franchise is in like manner blended 
with and cannot be separated from the tax on said roadway, road- 
bed, etc. 

AXAI. 
J ‘aluation Lexee 8810. 

Neither the franchise, roadway, road-bed, rails, or rolling stock 
were assessed by the State board of equalization in said pretended 


assessine nt at their actual v: alue, or in proportion to their value, but 
—1157 
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were wilfully and intentionally assessed greatly in excess and out of 
proportion to such value and greatly in excess of and out of pro- 
portion to the rate at which all other property in said State is valued 
for the purposes of taxation, to wit, one hundred per cent. in excess 
thereof. 
XXXII. 
Sole Authority upon Which Tax is Based. 


Said pretended assessment is the only assessment of said property, 
and the pretended tax for non-payment of which this action is 
brought is founded upon said pretended assessment and upon no 
other assessment. 


a. 
State Tax lL oid. 


The defendant, upon its information and belief, avers that the 
State board of equalization never at any time did for the said fiscal 
year fix or determine any rate of taxation for State purposes, and 
that the sum and the whole thereof claimed in the complaint for 
State taxes for said fiscai year is illegal and void. 


AXXIV. 


Plaintiff's Causes of Action Based upon Assessment by State Board of 
Equalization. 


On the 16th day of August, 1884, the State board of equalization 
of the State of California, pretending to act under and by virtue of 
the powers conferred upon it by section ten of article XIII of the 
constitution of the State of California, did make a pretended assess- 
ment for the purposes of taxation for the fiscal year of said State 
then next ensuing upon the franciiise, roadway, road-bed, rails, and 
rolling stock of the railroad hereinbefore described and known as 
the Central Pacific railroad against this defendant; that said pre- 
tended assessment was not made separately upon the franchise, 
roadway, road-bed, rails, and rolling stock of said railroad, but all 
of said properties were blended together in making said assessment, 
which assessment was then and there so entered upon the minutes 
of said board. Said pretended assessment is the assessment upon 
which the several taxes mentioned in plaintiff’s complaint are 
claimed to be due, and that no other assessment than such pre- 
tended assessment was ever made against or upon said property or 
any part thereof. , 

21 XXXY. 
Tender. 


On the 27th day of December, 1884, the defendant, while then and 
now denying all liability upon said pretended assessment and claim- 
ing that all of the proceedings had in relation thereto were in yio- 
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lation of law and the rights of this defendant, tendered and offered 
the said plaintiff the sum of $169,685.00 in United States gold coin 
in part payment of the tax claimed, with an agreement that the re- 
ceipt of said sum should not prejudice the plaintiff in any legal 
rights, and defendant now brings said sum into court and offers the 
same to plaintiff, and, if refused by plaintiff, subjects the said sum to 
such orders or judgments as the court may make in the premises; 
and defendant avers that of the sum so tendered it tendered specific- 

ally for the benefit of the State and on the amount claimed 
22 by the State the sum of $52,833.60, and on account of the 

various county taxes claimed it tendered sums as follows, to 
wit: For the county of Alameda the sum of $9,691.44; for the county 
of Butte the sum of $8,743.98; for the county of Fresno the sum of 
$10,117.38 ; for the county of Merced the sum of $6,089.31$ for the 
county of Nevada the sum of $11,514.10; for the county of Placer 
the sum of $19,783.75; for the county of Sacramento the sum of 
$4,717.45; for the county of San Francisco the sum of $879.28; for 
the county of San Joaquin the sum of $4,363.57 ; for the county of 
Santa Clara the sum of $1,170.65; for the county of Shasta the sum 
of $15,106.85; for the county of Sierra the sum of $860.37; for the 
county of Stanislaus the sum of $2,644.24; for the county of Sutter 
thesum of $1,070.77; for the county of Tehama the sum of $13,795.97 ; 
for the county of Tulare the sum of $2,543.23; for the county of 
Yuba the suin of $5,959.06, and ever since has and now keeps said 
tender good. 


20 XXXVI. 
No Rules or Regulations. 


Said State board of equalization has never at any time made or 
adopted any rule or regulation relative to the assessment or val- 
uation of railway property of any kind, nor has it ever made or 
adopted any rule to govern or regulate its proceedings in the exer- 
cise of the powers conferred upon it by section 10 of article XIII of 
the constitution of California. 

Wherefore defendant prays it be hence dismissed with costs. 

H. S. BROWN, 
Attorney for Defendant. 
S. W. SANDERSON anpb 
CREED HAYMOND, Of Counsel. 


24 le rification. 


STATE OF CALIFORNIA, a 
VN y ’ ’ ® oo . 
City and County of San Francisco, j 


E. H. Miller, Jr., being first duly sworn, on oath says that he is 
an officer, to wit, the secretary of the corporation defendant herein ; 
that he has read the foregoing amended answer and knows the con- 
tents thereof; that the same is true of his own knowledge, except as 
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to those matters therein stated on his own information or belief, and 
as to those be believes it to be true. 
Kk. H. MILLER, Jr. 


Subscribed and sworn to before me this 27th day of March, A. D. 
1885. 
[ SEAL. | J. F. KINGWELL, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


25 “ ExHisit A.” 


This indenture, made this the first day of October, A. D. 1870, 
between the Central Pacific Railroad Company, a railroad corpora- 
tion duly incorporated and organized under and pursuant to the 
laws of the State of California, party of the first part, and Charles 
Crocker and Silas W. Sanderson, both of the city of Sacramento and 
State of California, parties of the second part, witnesseth : 

That whereas, by an act of the Congress of the United States of 
America, approved on the first day of July, 1862, entitled “An act 
to aid in the construction of a railroad and telegraph line from the 
Missouri river to the Pacific Ocean and to secure to the Government 
the use of the same for postal, military, and other purposes,” and an 
act amendatory thereof, approved on the second day of July, 1864, 
there was granted to the Central Pacific Railroad Company of Cali- 
fornia, a railroad corporation then being duly incorporated and 
organized under and pursuant to the laws of the State of Califor- 
nia, a large body of the public lands of the United States, to wit, 
every alternate section of public land, designated by odd numbers, 
to the amount of ten alternate sections per mile on each side of the 
railroad and telegraph line of said company, running from Sacra- 
mento, in the State of California, to their junction with the railroad 
and telegraph line of the Union Pacific Railroad Company, at or 
near Ogden, in Utah Territory, a distance of seven hundred and 
forty miles. not sold, reserved, or otherwise disposed of by the United 
States, and to which no pre-emption or homestead claim had attached 
at the time the line of said railroad was definitely fixed, and not 
containing minerals other than coal and iron, for the purpose of 
aiding in the construction of said railroad and telegraph line and 
to secure thie — and speedy transportation of the mails, troops, 
munitions of , and public stores of the United States 

And =a tens by an act of Congress of the United States of 
America, approved on the twenty-fifth day of July, 1866, entitled 
“An act granting lands to aid in the construction of a railroad and 
telegraph line from the Central Pacific railroad, in California, to 
Portland, in Oregon,” there was granted to the California and Ore- 
gon Railroad Company, a railroad corporation then duly incorpo- 
rated and organized under and pursuant to the laws of the State of 
California, a large body of the public lands of the United States, to 
wit, every alternate section of public land, not mineral, designated 
‘by odd numbers, to the amount of twenty alternate sections per mile 
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(ten on each side) of the railroad and telegraph line of said com- 
pany, running from a point on the line of the Central Pacific rail- 
road at or near Roseville, in the county of Placer and State of Cali- 
fornia, to the northern boundary of said State, a distance of two 
hundred and forty-six miles, for the purpose of aiding in the con- 
struction of said railroad and telegraph line and to secure the safe 
and speedy transportation of the mails, troops, munitions of war, 
and public stores of the United States, with a further provision to 
the effect that when any of said alternate sections shall appear to 
have been previously granted, sold, reserved, occupied by homestead 
settlers, pre-empted, or otherwise disposed of, other lands, designated 
as aforesaid, may be selected by said company in lieu thereof, under 
the direction of the Secretary of the Interior, in alternate sections, 
designated by odd numbers as aforesaid, nearest to and not more 
than ten miles beyond the limits of said first alternate sections ; 

And whereas, heretofore, to wit, on the twenty-second day of June, 
A. D. 1870, the said Central Pacific Railroad Company of California, 
pursuant to a statute of the State of California in such case made 
and provided, was consolidated with: the Western Pacific Railroad 
Company, a railroad corporation then duly incorporated and organ- 
ized under the laws of the State of California and owning and oper- 
ating a railroad and telegraph line from the city of Sacramento to 
the cities of Oakland and San Jose, in the State of California, a dis- 
tance of one hundred and fifty miles, into a new corporation under 
the corporate name and style of the “ Central Pacific Railroad Com- 
pany ;” 

And whereas, heretofore, to wit, on the twentieth day of August, 
A. D. 1870, the said last-named corporation, the said California and 
Oregon Railroad Company, the San Francisco, Oakland and Ala- 
meda Railroad Company, a railroad corporation then existing, duly 
incorporated, and organized under the laws of said State and own- 
ing and operating a railroad running from San Francisco, through 


the citv of Oakland, to Haywards, in Alameda county, a distance of 


twenty-five miles, and the San Joaquin Valley Railroad Company, 
a railroad corporation duly incorporated and organized under the 
laws of said State and then existing by virtue thereof, owning a line 
of railroad and telegraph running from a point on the road of the 
said Central Pacific Railroad Company at Lathrop, in the county 
of San Joaquin, to the town of Visalia, in the county of Tulare, in 
said State, a distance of one hundred and fifty-two miles, said rail- 
road and telegraph being then only partially constructed, did, pur- 
suant to a statute of said State in such case made and provided, 
amalgamate and consolidate themselves into a new corporation 
under the corporate name of the “ Central Pacific Railroad Com- 
pany,” which last-named corporation is the said party of the first 
part to this indenture ; 

And whereas, by force and effect of said consolidation, the said 
party of the first part has succeeded to the title to all of said lands 
and now owns and holds the same ; 

And whereas the said party of the first part desires to raise money 


for the purpose of completing the construction and equipment of 
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said railroad and telegraph line from the town of Roseville afore- 
said to the northern boundary of the State of California, and also 
for the purpose of completing the construction and equipment of 
said railroad and telegraph line from the town of Lathrop aforesaid 

to the town of Visalia aforesaid, and also for the payment of 
26 the debts and liabilities of said party of the first part, and to 

that end has, by its board of directors, considered and deter- 
mined to issue the bonds of said company in the sum of one thou- 
sand dollars each to the number of ten thousand, payable to the 
said parties of the second part or to the holder thereof twenty years 
from date, with interest at the rate of oY per cent. per annum, pay- 
able semi-annually on the first days of April and October of each’ 
vear ensuing its date, payable, both principal and interest, in United 
States gold coin, in the citv of New York; and to secure the pay- 
ment of said bonds did further cousider and determine to mortgage 
the lands hereinbefore described, except so much thereof as 1s or 
shall be included in the rights of way of the railroads and telegraph 
lines of said company as defined and granted by the acts of Congress 
aforesaid or is being or shall be used in the construction or opera- 
tion thereof or for the track, vards, depot grounds, buildings, or erec- 
tions thereof, to the said parties of the second part in trust for the 
holders of said bonds; 

And whereas it was further considered and determined that said 
bonds and each of them should bear date on the first day of October, 
A. D. 1870, and should have attached thereto forty interest coupons, 
numbered from une to forty, » Inclusiv e, in the following form : 


| g-. CENTRAL PACIFIC RAILROAD COMPANY, No. —. 

| For Land Bond No. — 

INTEREST (Coupon FoR Tuirty Do.tars, Dut 
—— Ist, 1I8—. 


Payable inthe ) 
: * .£ * , ; ——— en COP ELMEM IY, 
city of New York. j 


And whereas it was further considered and determined that said 
bonds and each of them should be of the following tenor and form: 


Land Bond of the Central Pacific Railroad Company. 
No. —. 3 $1,000. 


The Central Pacific Railroad Company acknowledges itself in- 
debted to Charles Crocker and Silas W. Sanderson, both of the city 
of Sacramento and State of California, or tothe holder hereof, in the 
sum of one thousand dollars, gold coin of the United States, which 
sum it promises to pay to the holder hereof in the city of New York 
twenty years from the date hereof, with interest thereon at the rate 
of six per cent. per annum, payable semi-annually on the first days 
of April and October of each year ensuing the date hereof, both 
principal and interest payable in United State gold coin. 

This bond is one of ten thousand, each of which is for the same 
sum of money and of like tenor and all of which are secured by ¢ 
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mortgage to Charles Crocker and Silas W. Sanderson, as trustees for 
the holders thereof, on all the lands granted by the United States to 
the Central Pacific Railroad Company of California by an act of 
Congress, approved on the first day of July, 1862, entitled “An act to 
aid in the construction of a railroad and telegraph line from the 
Missouri river to the Pacific Ocean and to secure to the Government 
the use of the same for postal, military, and other purposes,” and an 
act amendatory thereof, approved on the second day of July, 1864; 
also all the lands granted to the California and Oregon Railroad 
Company by an act of Congress, approved on the twenty-fifth day of 
July, 1866, entitled “An act granting lands to aid in the construc- 
tion of a railroad and telegraph line from the Central Pacific ratl- 
road, in California, to Portland, in Oregon” (which lands are now 
owned by the said Central Pacific Railroad Company by force and 
effect of a consolidation between said companies pursuant to a stat- 
ute of the Stete of California in such case made and provided), save 
and except so much of said lands as are or shall be included in the 
right of way for the railroad and telegraph lines of the said Central 
Pacific Railroad Company or is being or shall be used in the con- 
struction or operation thereof or for track, yards, depot grounds, 
buildings, or other erections thereof, and alsoso much thereof as may 
have been sold previous to the date of said mortgage, to wit, the first 
day of October, 1870. 

In testimony whereof said company has caused its corporate seal 
to be hereunto affixed by its president and secretary on this the first 
day of October, A. D. 1870: 

Now, therefore, this indenture witnesseth: That the said party of 
the first part, for the purpose of securing the payment of the sums 
of money mentioned in said bonds and the interest thereon, and in 
consideration of the premises and also for and in consideration of 
the sum of one dollar to the said party of the first part in hand paid 
by the parties of the second part, the receipt whereof is hereby ac- 
knowledged, has granted, bargained, sold, released, enfeoffed, con- 
veyed, and confirmed, and by these presents does grant, bargain, sell, 
release, enfeoff, convey, and confirm, unto the said parties of the 
second part, as trustees, and to their successors and survivor and 
their assigns forever— 

All and singular the said several sections of land so as aforesaid 
granted by said acts of Congress, and also all the estate, right, title, 
interest, claim,and demand whatsoever, at law or in equity, of, In, 
or to the same, or any part or parcel thereof, which the said party of 
the first part now has, holds, owns, or is entitled to or hereafter.may 
or shall acquire, have, hold,own, or be or become entitled to by force 
or virtue of the said acts of Congress, saving, excepting, and reserv- 

ing all parts and parcels of said lands as have been sold here- 
27 tofore or which are or shall be included in the rights of way 

of the said railroads and telegraph lines of said company, as 
defined and granted by the acts of Congress aforesaid, or used for 
the construction or operation thereof or for the track, yards, depot 
grounds, buildings, or erections thereof : 

To have and to hold all and singular the lands hereby granted 
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or intended to be granted, and each and every part and parcel thereof 
with the appurtenances thereunto belonging, unto the said parties 
of the second part and their successors aud survivor and their as- 
signs forever, as trustees, for the uses and purposes and upon the 
trusts, terms, conditions, and agreements in this indenture set forth 
and declared | 

Provided always, and these presents are upon the express con- 
dition, That if the said party of the first part shali well and truly 
pay or cause to be paid to the holders of said bonds and every of 
them the principal sums of money therein mentioned according to 
the tenor thereof, with the interest thereon, at the times and in the 
manner hereinbefore provided according to the true intent and 
meaning of these presents, then and from thenceforth this indenture 
and the estate hereby granted shall cease and determine, and all the 
right, title, and interest in any and all property hereby conveyed to 
the parties of the second part not then disposed of under the powers 
hereby conferred shall revert to and vest in the said party of the first 

art. 

This indenture further witvesseth That these presents and the said 
bonds are made, executed, and delivered upon the trusts, terms, con- 
ditions and agreement following—that is to say : 

That all the lands hereinabove conveyed and mortgaged shall be 
under the sole and exclusive management and control of the said 
party of the first part, who shall have full power and authority to 
make contracts for the sale of the same at such price, on such credit 
orterms of payment,and such other conditions as shall beagreed on by 
the said parties of the first and second parts and as shall seem to them 
best calculated to secure the payment in full of all the bonds issued 
as hereinbefore provided until entry or foreclosure by the trustees, 
as hereinafter provided; but no title to any tract of land contracted 
to be sold by the said party of the first part shall be given until the 
whole of the purchase-money of said tract shall be paid to said parties 
of the second part or their successors or survivor in cash or in said 
bonds or overdue coupons thereof; and for this purpose it is agreed 
that the said party of the first part and said trustees shall cause all 
such lands as they shall from time to time become subject to sale to 
be carefully examined and surveyed and shall affix to each tract or 
parcel such price as in their judgment shall be most judicious, hay- 
ing in view the interests of all parties, and said lands shall be and 
remain at all times thereafter open for sale to any person who may 
desire to purchase and pay therefor, the prices being, nevertheless, 
at all times subject to revision and alteration by the said parties, 
and the party of the first part may reserve from sale any lands 
necessary for depot grounds or other purposes connected with the 
construction or operation of the said railroad or telegraph. The 
purchaser of any such land shall be at liberty to pay for the same 
in the aforesaid bonds or overdue coupons at par; and when any 
tract or parcel of said lands shall have been purchased and paid 
for either in bonds, coupons, or cash, as hereinbefore provided, the 
same shall be conveyed by the said parties of the first and second 
parts to the purchaser in fee simple, and shall by such conveyance 
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be absolutely and forever released from any and all lien or incum- 
brance for or on account of said bonds or any other debt or obliga- 
tion of the said party of the first part. The said trustees shall and 
will cancel and discharge each and every bond and the coupons 
thereon and all overdue coupons which they may receive in pay- 
ment for land or by purchase by defacing the seal of the corporation, 
perforating the signatures of the president and secretary, and draw- 
ing lines across each of the interest coupons on receipt thereof, and 
all bonds and coupons received in payment for lands as aforesaid 
shall, when so cancelled, be delivered to the said party of the first 
part. 

The said trustees shall apply the proceeds of the sales made by 
them of lands hereby conveyed to the sole and exclusive purpose of 
the payment of the bonds provided for in and issued in conformity 
to the terms of this indenture; and for this purpose all such avails 
shall, from time to time as the same are realized, be used in the pur- 
chase of such bonds in the market, to be cancelled, so long as pur- 
chases thereof can be made at par; and whenever such bonds cannot 
be purchased at that rate said trustees sliall advertise for proposals 
to sell such bonds to them in two newspapers published in the city 
of New York and one newspaper published in each of the cities of 
San Francisco and Sacramento, and after receiving such proposals 
they shall have power to purchase such bonds at the lowest terms so 
offered. ‘The said party of the first part doth hereby covenant and 
agree to pay to the holders of said bonds, respectively, the said princi- 
pal sums of money therein mentioned and the interest thereof as 
aforesaid. If any default shall be made in the payment either of 
principal or interest on any of said bonds for six-months after de- 
mand at the place of payment when the same shall become due, 
then the said trustees may, on being requested by the holders of at 
least one hundred thousand dollars of such bonds, enter into and 
take possession of any of the lands above conveyed and foreclose this 
mortgage, and may sell at public auction so much of said lands as 
may be necessary to discharge all arrears of such Interest and apply 
the proceeds, after deducting the costs, charges, and expenses of such 
entry, foreclosure, and sale, to the payment of such arrears of interest. 
If any such default shall continue for one year from the time of such 
demand and refusal the principal sum of all said bonds then out- 
standing shall become due and payable, and the said trustees may 
enter into and take possession of all the lands above by these presents 
mortgaged or conveyed, foreclose this mortgage, and sell at publie 
auction all said lands, or so much thereof as may be necessary, first 
giving at least six months’ previous notice of the time and piace of 
sale in at least one newspaper published in the city of New York and 
in one published in each of the cities of San l'rancisco, Sacramento, 
Virginia, and Salt Lake, and they shall apply the proceeds thereof, 
after deducting the costs, charges, and expenses of such last-men- 
tioned entry, foreclosure, and sale, to the payment of all said bonds 
then outstanding and the interest accrued thereon, rendering the 
overplus, if any there shall be, unto the said party of the first part. 
In case of any sale upon any such foreclosure or at any such public 
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auction, the said trustees shall make, execute, and deliver a convey- 
ance of the said lands so sold, which shall convey to the purchasers 
all the rights and privileges of the said party of the first part in and 
to the property so sold to the same extent as the same shall have 
been previously enjoyed and heid by the said party of the first part. 
If, after any such entry shall be made or any such foreclosure pro- 

ceeding shall be commenced for the satisfying of interest 
28 only, as above provided, and before the lands are sold thereon, 

the said party of the first part shall pay and discharge such 
interest and.deliver the coupons therefor to the said trustees and pay 
all the costs, charges, and expenses incurred in such entry and fore- 
closure and the proceedings thereon, then and in every such case 
the said trustees shall discontinue their proceedings thereon and re- 
store to the said party of the first part all such lands, to be held sub- 
ject to the above conveyance and mortgage and subject to all the 
provisions, terms, and conditions of these presents in like manner 
as,if such entry had not been made nor such foreclosure proceedings 
commenced. 

In case a vacancy shall happen in the number of trustees herein- 
before mentioned as parties of the second part in this indenture, or 
if one of them shall be temporarily absent, the remaining trustee 
shall, while said vacancy or absence exists, have all the rights, exer- 
cise all the powers, and discharge all the duties devolving on the said 
trustees by this instrument; but, as soon as it conveniently may be 
done, such vacancy shall be filled by the nomination by the remain- 
ing trustee of some proper person to fill such vacancy, which nomi- 
nation shall be submitted to the board of directors of said company, 
and, if approved by them, the person so nominated and approved 
immediately shall become a trustee under this instrument. If said 
nomination is not approved another person shall be nominated by 
said remaining trustee and in like manner submitted for approval, 
and so on till three nominations shall have been made: but if three 
successive nominations shall be made and none of them shall be ap- 
proved by said board said vacancy shall be filled by a committee of 
three persons selected, one by said remaining trustee, one by said 
board of directors, and a third by the two thus selected, and the per- 
son appointed trustee by a majority of the committee shall be and 
remain a trustee under this instrument; and the person regularly 
appointed a trustee to fill a vacancy in either of the forms above speci- 
fied shall, from and after his said appointment and his acceptance 
of the appointment, become vested with the same estate, powers, 
rights, and interests, and charged with the same duties and responsi- 
bilities as if he had been one of the original trustees, parties of the 
second part, named in and executing this instrument; and the prior 
remaining trustee may and shall execute such conveyances and in- 
struments as may be proper or necessary to vest the same in such new 
trustee jointly with him or to furnish evidence of such vesting. If 
at any time either of the said trustees shall resign his place as trustee, 
by a proper deed or writing to that effect, and such resignation shall 
be accepted by the said party of the first part, then and in every such 
case the place of such resigning trustee thereupon shall become and 
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be vacant. Whenever all the bonds Mich shall have been made 
and issued by the said party of the first part under and in conformity 
to the provisions of this indenture, with the interest thereon, together 
with all the expenses incurred by the said trustees in the execution 
of the trust herein and hereby created, shall have been fully paid 
the said trustees shall reconvey to the said party of the first part all 
and singular the said lands then in the hands of the said trustees 
and not before that time sold or disposed of in the execution of the 
trust hereby created. In case the said trustees shall at any time have 
anv trust moneys on hand derived from the sale of the lands hereby 
conveyed, which will not be required to meet any immediate liabil- 
ities of the company to which said moneys are by these presents de- 
voted, the said moneys shall be deposited on interest with some bank 
or trust company in the city of San Francisco or Sacramento, sub- 
ject to be drawn by checks signed by the trustees or such one of 
them as they may designate. All the books of the said company and 
of the trustees relating to the lands hereby conveyed shall be mu- 
tually open to the inspection of said company and said trustees. It 
shall be the duty of said trustees to certify and deliver to the said 
party of the first part the said bonds as the same from time to time 
shall be demanded, issued, or used by the said party of the first part. 

And it is hereby mutually agreed by and between the parties 
hereto that the said parties of the second part, and their survivor and 
successors, and their heirs, executors, and administrators, shall not 
he answerable for the acts, omissions, or defaults of each other nor for 
anything short of their own gross negligence or willful misfeasance. 

It is hereby declared by the parties to this indenture that all the 
provisions of said acts of Congress, so far as they are applicable, are 
hereby made and shall be deemed and taken to be a part of this in- 
strument; and the said provisions, in all that concerns the sale and 
disposal of the said lands hereby conveyed to the parties of the sec- 
ond part, are to be observed and strictly and faithfully carried out 
and fulfilled. And the said party of the first part covenants and 
agrees to and with the said parties of the second part that the said 
party of the first part shall and will at any and all times hereafter 
and froin time to time execute, acknowledge, and deliver, under its 
corporate seal, to the said parties of the second part and their sur- 
vivor or suecessors, all such other or further assurances, deeds, mort- 
gages, obligations, transfers, indentures, and Instruments In writing, 
and shall and will do and perform all such other or further acts or 
things as shall or may be necessary or proper, or as their counsel 
learned in thelaw shal! deem necessary, proper, or expedient for the 
better or more effectually securing upon the above conveyed and 
mortgaged premises the payment of the said bonds so to be issued 
and the interest due and to grow due thereon in manner aforesaid, 
or for carrying into effect the true intent, design, objects, and pur- 
poses of these presents. 


In witness whereof the said party of the first part has caused these 
presents to be signed with its corporate name and sealed with its 
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corporate seal, by its president and secretary, the day and year first 
above written. 
[Central Pacific Railroad Company Seal. ] 
LELAND STANFORD, 
President C. P. R. R. Co. 
EK. H. MILLER, JR., 
Secretary C. P. R. R. Co. 


We accept the trust declared in the foregoing instrument. 
CHARLES CROCKER. SEAL. | 
SILAS W. SANDERSON. |[sEAz.| 


Endorsed : Copy of the within answer received this 28th day of 
March, A. D. 1885. D. M. Delmas, attorney for plaintiff. Filed 
March 30, 1885. Jas. J. Flynn, clerk, by L. J. Welch, deputy clerk. 


29 Petition. 


In the Superior Court, City and County of San Francisco, State 
of California, Dep't —. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
v8. » No. 14511. 
THe CENTRAL Paciric RAILRoAD Company, Defendant. 


To the honorable the superior court in and for the city & county of 

San Francisco, State of California: 

Your petitioner, the Central Pacific Railroad Company, respect- 
fully shows— 

That your petitioner is the sole defendant in the above-entitled 
action, now pending in this honorable court. 

That said action was brought on or about the 28th day of March, 
1885, the complaint therein having been duly filed on said date. 

That the defendant has on this day and before the filing of this 
petition appeared in said action and filed an answer to the com- 
plaint of plaintiff. 

That no term of this court has been held since this action, and 
this petition is filed before the term at which the cause could be 
first tried. 

That no trial of said action has been had, and this petition is 
filed before the trial thereof. 

That said action is a suit of a civil nature, at law, and arising 
under the Constitution and laws of the United States, and that the 
matter in dispute exceeds, exclusive of costs, the sum and value of 
five hundred dollars. 

That said action is brought by the plaintiff to recover from the 
defendant on account of taxes claimed by the plaintiff to be due 
and payable from the defendant for State and county purposes, as 
will more fully appear by a reference to the plaintiff’s eomplaint on 

file herein. 
30 That the assessment described in the complaint and answer, 
and which the plaintiff in this action claims to be due and 
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payable, is an assessment which the State board of equalization of 
the State of California pretended to make under and by virtue of 
the authority conferred upon the board by section 10 of article XIII 
of the State constitution. 

That the defendant claims in this action that said provisions of 
the constitution of the State of California, and the authority thereby 
conferred upon said State board of equalization, violate the pro- 
visions of the fourteenth amendment to the Constitution of the 
United States, in this, that its effect is to deprive the defendant of 
its property without due process of law, and that under it the de- 
fendant is denied any protection from the general laws of the State 
of California, which— 

First. Require that property shall be taxed in proportion to its 
value. 

Second. Require such proportions to be ascertained by a general 
law. 

Third. Require, before the liability is fixed, that the right to be 
heard must be given. 

Fourth. Which give an appeal from the assessor to another tri- 
bunal. 

Fifth. Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty. 

Sixth. Prescribe the mode and manner of the assessment; and, 

Seventh. Which allow deductions from indebtedness secured by 
mortgage. 

Eighth. Which require property to be assessed at its actual value. 

That in the assessment and apportionment described and men- 
tioned in the answer the franchise of the defendant and the whole 
thereof is included in the valuation and so blended with the other 
assessments and valuations that it cannot be distinguished there- 
from, and defendant claims in this action that under and by virtue 
of the acts of Congress of July Ist, 1862, and July 2d, 1864 (which 
acts are referred to in said answer), the defendant was, by the Gov- 
ernment of the United States, selected as an instrument and means 
of that Government to carry into execution the said several acts of 
Congress; and defendant further claims in this action that, under 
and by virtue of said several acts of Congress, the State has no power 
to impose a tax upon the franchise or operations of defendant, and 
that such tax violates the provisions of said several acts of Congress. 

That prior to the Ist day of January, 1881, the defendant was in- 
debted to divers persons, citizens of the United States, and many of 
them then and now citizens and dona fide residents of the State of 
California, and others of them then and now citizens and bona fide 
residents of other States of the Union, in large sums for moneys ad- 
vanced to construct and equip its railroad deseribed in the answer 
herein; that to secure the payment of such indebtedness the defend- 
ant, long prior to the said day, executed and delivered a mortgage 
upon its railroad and all rolling stock and appurtenances, and upon 
a large number of tracts of land situated in different counties of the 
State of California, which said tracts of land then were and ever 
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since have been the property of defendant; that said indebtedness 
exceeded and still exceeds three thousand dollars per mile of said 
road ; that no part thereof has ever been paid, except the accruing 
interest, and that the whole thereof is now and since the execution 
of said mortgage has been a valid and subsisting indebted ness against 
said company defendant, and has been and still is secured by said 
mortgage. 

That the said pretended assessment made as aforesaid by said 
State board of equalization included the whole value of said prop- 
erty without any deduction therefrom; that under the constitution 
of the State of California, when property other than property such 
as is described in the complaint is assessed and valued for the pur- 
poses of taxation, it is the duty of the assessor raaking such valuation 
to deduct from the value of such property all indebtedness secured 
by mortgage or lien upon the property; that the supreme court of 
the State of California, the highest tribunal in said State, has decided 


‘that defendant (and others similarly situated) is not entitled to the 


protection of the fourteenth amendment of the Constitution 
ol of the United States; is not a means or instrument of the Fed- 

eral Government; that its franchise is assessable and subject 
to taxation without the consent of the Federal Government, and 
that defendant and others similiarly situated are not entitled to the 
reduction hereinbefore referred to; that said decision of the supreme 
court of the State of California is in full force and is binding upon 
the inferior courts of the State, and especially upon this court; that 
the facts stated in the answer herein are true, which answer defend- 
ant refers to and makes part of this petition; that defendant is the 
corporation mentioned in the said several acts of Congress herein- 
before referred to, and that the railroad of defendant which has been 
assessed by the State board of equalization is the road constructed, 
operated, and maintained by defendant under the said several acts 
of Congress; that the plaintiff in said action will rely upon the de- 
cision of the supreme court of the State of California, and that the 
construction of said several acts of Congress and of the fourteenth 
amendment to the Constitution of the United States is in this action 
disputed and must necessarily be adjudged and determined herein, 
and that if said adjudication and determination be in favor of de- 
fendant and against that heretofore made by the supreme court of 
the State of California such adjudication and determination will be 
conclusive in favor of defendant upon the merits of this action; that 
this is a suit arising under the Constitution and laws of the United 
States. 

That your petitioner has made and filed with this petition a bond 
in the penal sum of five thousand dollars, with good and sufficient 
surety, conditioned that your petitioner shall enter in the circuit 
court of the United States to be held in the district of California, in 
the ninth circuit, on the first day of its next session, a copy of the 
record in said suit, and shall pay all costs that may be awarded by 
the said circuit court if said court shall hold that said suit was 
wrongfully or improperly removed thereto, and also shall appear in 
said circuit court and enter special bail in said suit, if special bail 
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was originally requisite therein, and shall do all such other and 
further appropriate acts as by the act of Congress approved March 
3, 1875, entitled “An act to determine the jurisdiction of circuit 
courts of the United States and to regulate the removal of causes 
from State courts, and for other purposes, ” are requisite to be done 
upon removal of a suit in a circuit court of the United States from a 
State court, and your petitioner is ready and willing to give such 
other and further bonds and to do all such other acts as may be 
lawfully required. 

Your petitioner therefore prays that this honorable court will ac- 
cept this petition and said bond and proceed no further in said suit, 
and that said suit may be removed into the circuit court of the 
United States in and for the district of California, in the ninth eir- 
cuit, as required by statute of the United States in such cases made 
and provided. 

And your petitioner will ever pray, ete. 

H. 5. BROWN, 
Attorney for Petitioner. 
S. W. SANDERSON anp 
CREED HAYMOND, Of Counsel. 


Endorsed: Filed March 30, 1885. Jas. J. Flynn, clerk, by L. J. 
Welch, deputy. 


o2 Bond on Removal. 


In the Superior Court, City and County of San Francisco, State of 
California, Dept. 7. 
THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
vs. » No. 14511. 
Tue CENTRAL Pactric RAILROAD COMPANY, Defendant. } 


Know all men by these presents that we, The Central Pacific Rail- 
road Company, as principal, and Charles F. Crocker and A. N. 
Towne, as sureties, are held and firmly bound unto The People of 
the State of California, pl’ff, in the sum of five thousand dollars, to 
be paid to the said plaintiff; for which payment, well and truly to 
be made, we bind ourselves, our and each of our heirs, executors, 
und administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 27th day of March, 1885. 

Whereas the above-entitled action was brought on or about the 
28th day of February, 1885, in the superior court in the city «& 
county of San Francisco, State of California, and the same is now 
pending in said superior court, by said The People of the State of 
California against said Central Pacific Railroad Company, and is 
removable into the circuit court of the United States in and for the 
district of California, in the ninth circuit, under and by that certain 
act of Congress of the United States, approved March 3, 1875, enti- 
tled “An act to determine the jurisdiction of circuit courts of the 
United States, and to regulate the removal of causes from State 
courts, and for other purposes ;” 
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And whereas said The Central Pacific Railroad Company has 
made and is about to file herewith its petition in said suit in said 
superior court in and for the city & county of San Francisco, State 
of California, for the removal of said suit into said circuit court of 
the United States, to be held in the said district of California, in the 
ninth circuit: 

Now, the condition of this obligation is such that if said The Cen- 

tral Pacific Railroad Company shall enter in such circuit 
Oo court of the United States on the first day of its next session 

a copy of the record in said suit, and shall pay all costs that 
may be awarded by the said circuit court if said court shall hold 
that such suit was wrongfully or improperly removed thereto, and 
also shall there appear and enter special bail in such suit if special 
bail was originally requisite therein, and shall do all such other ap- 
propriate acts as by the said act of Congress are required to be done 
upon the removal of a suit from a State court into the circuit court 


‘of the United States, then this obligation to be void; otherwise to 


remain In full force and virtue. 
[C. P. R. R. Co. Seal. ] 
THE CENTRAL PACIFIC RAILROAD 
COMPANY, 
By E. H. MILLER, JR., , ecrelary. 
CHAS. F. CROCKER. SEAL. 
A. N. TOWNE. a 


STATE OF CALIFORNIA, . 
. ‘ . y . P ss = 
City and County of San Francisco, | 


Charles F. Crocker and A. N. Towne, the sureties in the foregoing 
obligation, being each sworn, each for himself says that he is a res- 
ident of the State of California and a freeholder therein, and is 
worth the sum of five thousand dollars over and above all his just 
debts and liabilities, exclusive of property exempt by law from exe- 


cution. 
CHAS. F. CROCKER. 
A. N. TOWNE. 


Subscribed and sworn to before me this twenty-seventh day of 
March, 1885. 
[ SEAL. ] J. F. KINGWELL, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


I hereby approve of the above sureties and accept and approve 
the foregoing bond. 


Dated March 30th, 1885. 
: T. H. REARDEN, 


Judge Superior Court, County of 


Endorsed: Filed March 30,1885. Jas. J. Flynn, clerk, by L. J. 
Welch, deputy. 
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8. Clerk’s Certificate. 


[, Jas. J. Flynn, county clerk of the city and county of San 
Francisco, State of California, and ez officio clerk of the superior 
court of said county, do hereby certify the foregoing to be a full, 
true, and correct copy of the whole of the record in the within action 
of The People of the State of California vs. The Central Pacific Rail- 
road Company now on file in my office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the said superior court this sixth day of April, 1885. 


[SEAL. | JAS. J. FLYNN, County Clerk, 
By R. H. FITZGERALD, Deputy Clerk. 
35 Kkndorsed: In the circuit court of the United States, ninth 


judicial circuit. Transferred record. Filed April 7, 1885. 
L.. S. B. Sawyer, clerk. 


36 Stipulation Waiving Jury and Submitting Cause. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, | 
Us. > No. 3668. 


CenTRAL Pactric Rarroap Company, Defendant. } 


[t is hereby stipulated by and between the plaintiff and defend- 
ant in the above-entitled action that trial by jury is waived; and it 
is further stipulated that the above-entitled action shall be and is 
hereby submitted to the court for its findings and determination. 

First. Upon the assessment roll on file in the office of the 

o7 comptroller of the State of California for the year 1584 and 
upon the assessment in the said roll contained and referred 

to in the complaint herein, which roll is hereby given in evidence. 

Second. Upon the testimony heretofore given in this court by 
both parties upon the trial of the case of “The County of Sacra- 
mento vs. The Central Pacific Railroad, No. 3009,” and the “ County 
of Sacramento vs. The Central Pacific Railroad Company, No. 3099,” 
and “The People of the State of California vs. The Central Pacific 
Railroad Company, No. 2845,” which cases were determined by this 
court in the year 1883. 

Third. Upon the admission of the facts stated in paragraph No. 
2 of the defendant’s answer, except that plaintiff does not admit 
that defendant is a Federal agency or a corporation existing under 

the laws of the United States. 
38 Fourth. Upon the admission made by the plaintiff that 
the facts stated in the third, fourth, fifth, sixth, seventh, 
ninth, tenth, eleventh, twelfth, thirteenth, fourteenth, fifteenth, 
seventeenth, eighteenth, and nineteenth paragraphs of defendant's 
answer are true. 

Fifth. Upon the admission of the plaintiff that the facts stated 

in paragraph 22 of said answer are true, with this exception, that 
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the defendant does not admit that the facts stated constitute any 
discrimination against the corporations or any of them mentioned 
in said paragraph. 
Sixth. Upon the admission by plaintiff that facts stated in para- 
graphs 23 and 24 of said answer are true, except that plaintiff does 
not admit that by virtue of section 10 of article 13 of the con- 
39 stitution of the State or any law of the State owners of rail- 
road property operated in more than one county in the State 
are denied any protection from the laws of the State of California. 
Seventh. By testimony offered by the defendant tending to prove 
the averments contained in subdivisions 25 and 25a of said answer, 
and by testimony offered by plaintiff tending to disprove the aver- 
ments in said paragraphs contained. 
Eighth. By the admission of plaintiff that the averments con- 
tained in paragraphs 29, 50, 32, and 34 are true. 
Ninth. Upon the admission of the plaintiff that the tender pleaded 
in said answer has been kept good, and that under the order of this 
court made on the — day of September, 1885, defendant has 
40) paid to the plaintiff on account of said tender and without 
prejudice to either party the sum of $169,685.00 for uses 
end purposes specified in defendant’s answer relating to said tender. 
Tenth. That the averments contained in the 35th and 36th para- 
graph- of defendant’s answer are true. 


It is hereby stipulated that the court in making its findings in 
this case may, in considering the testimony given in the cases re- 
ferred to in this stipulation, and in considering the matters men- 
tioned in the stipulation hereinbefore referred to in relation to the 
time and place and all other things, adapt the same to the issues in 
this case and consider all such matters as'if such changes had been 

made before submission. 
4] kK. C. MARSHALL, 
Att'y Gen'l, Attorney for Plaintiff. 
H. S. BROWN, 
Attorney for Defendant. 


Endorsed: Filed Sept. 17, 1885. L. 8. B. Sawyer; clerk. 


42 Findings. 

In the Circuit Court of the United States, Ninth Circuit, District of 
California. 

THE PEOPLE OF THE STATE OF CALIFORNIA ) 

i's, Pa 

Tue CenTrRAL Pactric RAmtroap Company. } 


No. 3668. 


The above-entitled cause having on the 25th day of July, 1885, 
been brought. on to a hearing before the court without a jury, the 
said parties, by stipulation in writing filed with the clerk, having 
waived a jury, and the evidence introduced by the respective parties 
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having been fully considered, the court finds the facts in issue in 
said action as follows: 


43 I. 


That the defendant was not on the 16th day of August, 1884, or 
at any other time indebted to plaintiff in the sum set out in the com- 
plaint or any other sum or any account; that on the 16th day of 
August, in the year LSS4, said State board of equalization assessed 
the property of defendant hereinafter referred to and in form as 
hereinafter set out at the sum of twenty-four million of dollars and 
apportioned said assessment, as alleged in plaintiff’s complaint. 


i LI. 


Defendant a Corporation—lIts Place of Business—Line of Road—Stock- 
hold is. 


The defendant is a corporation existing under the laws of the 
[nited States and of the State of California (as will hereafter more 
fully appear), and as such has been for many years past and.still is 
(except in the respect hereinafter stated) the owner of a line of rail- 
road, known as the Central Pacific railroad, extending from the 
Pacific Ocean across the State of California and the State of Nevada 
to Ogden, in the Territory of Utah. The principal place of basiness 
of defendant now is and for many yvears last past has been in the 
city of San Francisco, State of California. Some of its stockholders 
and members now are and ever have been citizens of the United 
States resident in said State of California, and some of its stock- 
holders and members now are and ever have been citizens of the 
[Tnited States resident in States other than the State of California. 


ITT. 
Le ngth of Road in the Several Counties. 


The total length of said railroad in said State of California is 
602.22 miles, and the length thereof in the respective counties 
through which it passes is as follows: In the county of San Fran- 
cisco, 4 miles; in the county of Alameda, 83.52 miles; in the county 
of Santa Clara, 8.50 miles; in the county of San Joaquin, 56.75 
miles; in the county of Sacramento, 41 miles; in the county of 
Placer, 112.75 miles; in the county of Nevada, 30.25 miles; in the 
eounty of Sierra, 2.15 miles; in the county of Yuba, 15.87 miles: 
in the councy of Sutter, 10 miles; in the county of Butte, 45 miles: 
in the county of Tehama, 40.24 miles; in the county of Shasta, 
18.80 miles; in the county of Stanislaus, 22.65 miles; in the county 
of Merced, 36.75 miles; in the county of Fresno, 61.06 miles, and 
in the county of Tulare, 12.65 miles. ‘The length of said road from 
the citv of Sacramento through the counties of Sacramento, Placer, 
Nevada, and Sierra to the eastern boundary of said State is 186.25 
miles. 
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[V. 
Purpose of the Formation of the C. P. R. R. Co. of California. 


On the 28th day of June, 1861, a corporation was formed and 
organized under the laws of the State of California under the cor- 
porate name of the Central Pacific Railroad Company of California. 
Said corporation was formed for the purpose of constructing, own- 
ing, and operating a line of railroad and telegraph, commencing at 
the city of Sacramento, in said State, and running thence through 
the counties of Sacramento, Placer, Sierra, and Nevada to the east- 
ern boundary of said State, in the expectation that its proposed 
railroad would, when constructed, constitute part of a line of rail- 
road extending from the Missouri river to the Pacific Ocean, which 
line was then supposed was about to be constructed under the legis- 
lative supervision and authority of the Government of the United 
States and which line of railroad was afterwards so constructed. 


V. 
Act of Congress of July 1st, 1862—Pacific Railroad Act. 


On or about the Ist day of July, 1862, the Government of the 
United States undertook to construct or to cause to be constructed a 
line of railroad from the Missouri river to the Pacific Ocean, and to 
that end Congress passed an act entitled “An act to aid in the con- 
struction of a railroad from the Missouri river to the Pacific Ocean 
and to secure to the Government the use of the same for postal, 
military, and other purposes.” 

By said act certain persons therein named were made and erected 
into a corporation under the name and style of the “ Union Pacific 
Railroad Company,” and said corporation was authorized and em- 
powered to construct, own, and operate a line of railroad and tele- 
graph from the Missouri river to the Pacific Ocean. 


45 VI. 
Act of Congress of July 2d, 1864—Amendment. 


On or about the 2d day of July, 1864, Congress passed an act en- 
titled “An act to amend an act entitled An act to aid in the construc- 
tion of a railroad and telegraph line from the Missouri river to the 
Pacific Ocean and to secure to the Government of the United States 
the use of the same for postal, military, and other purposes, approved 
July 1, 1862.” 

VII. 


Intent of Congress in Passing Acts of 1861 and 1864, 


The intent and purposes of Congress in passing said acts was to 
secure the completion of a railroad from the Missouri river to the 
Pacific Ocean and to secure the use thereof for all time to come to 
the Government of the United States for the transportation of its 
mails, troops, munitions of war, and public stores. 


«<. » 
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VIII. 
C.P. R. R. Co. Accents Terms Offered by Conaress. 
i} t y J 


Said Central Pacific Railroad Company of California filed in the 
Department of the Interior its acceptance of the terms and conditions 
of said act of Congress of July Ist, 1861, within the time therein des- 
ignated. 

IX. 
Transfer of Rights to W. P. R. R. Co. 


On or about the 31st day of October, 1864, said Central Pacific 
Railroad Company ef California sold and assigned all its rights 
under the aforesaid acts to a corporation then existing under the 
laws of the State of California and known as the Western Pacific 
Railroad Company, so far as said rights related to the construction 
of said railroad and telegraph between the cities of San Jose and 
Sacramento, in said State of California. Said assignment was rati- 
fied and confirmed by the United States by an act of Congress passed 
on the 3d day of March, 1865, entitled “An act to amend an act en- 
titled Au act to aid in the construction of a railroad and telegraph 
line from the Missouri river to the Pacific Ocean and to secure to 
the Government the use of the same for postal, military, and other 
purposes, approved July Ist, 1862, and to amend an act amendatory 
thereof, approved July 2d, 1864.” 


. a 
Railroad Compl ted. 


The said line of railroad from the Pacific Ocean to Ogden, in 
Utah Territory, was completed and put in operation in 1869, and 
has been in operation from that time until the present, and still is 
in operation, and the whole of the railroad mentioned in the said 
acts of Congress have long since been completed and is now, in ac- 
cordance with the spirit and intent of said acts of Congress, operated 
as one continuous line from the Missouri river to the Pacific Ocean, 
and is so operated and maintained for the uses and purposes men- 
tioned in said acts. 


46 XI. 
(‘onsolidation. 


In August, 1870, acting under the said acts of Congress. said 
Central Pacific Railroad Company of California and the said West- 
ern Pacific Railroad Company formed themselves into ene corpora- 
tion under the name of the Central Pacific Railroad Company. 
Said company is the defendant herein, and has from the completion 
of said railroad as aforesaid until the present time owned (except in 
the respect hereinafter stated) and operated said railroad under and 
by virtue of said acts of Congress and for the uses and purposes 
therein mentioned. 
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XII. 
Indebtedness Secured by Mortgage. 


The bonds loaned by the United States under said acts of Con- 
gress of July Ist, 1862, and July 2d, 1864, to said Central Pacific 
Railroad Company of California were about twenty-seven millions 
of dollars. No part of said loan, except the accruing interest thereon, 
has been paid, but the same now is and for more than five years last 
past has been outstanding. ‘To secure the payment of the same the 
United States now have and ever since the issue of said bonds have 
had a lien by mortgage upon the said railroad, its rolling stock, 
fixtures, and franchises. By said act of Congress of July 2d, 1864, 
said Central Pacific Railroad Company of California was authorized 
to issue its bonds in an amount equal to said United States bonds, 
and to secure the payment of the same by a mortgage upon its said 
road, telegraph, franchises, and properties. Under the provisions of 
said act said bonds, to the amount of more than five thousand dol- 
lars per mile, were issued before the first day of January, 1875, and 
the payment of the same was secured by a mortgage made by said 
company upon its said railroad, rolling stock, and franchises. Said 
bonds are unpaid and outstanding, but are not yet due, and the 
same now are and ever since their issue have been secured by the 
mortgage aforesaid. Many of said bonds now are and ever have 
been owned by citizens and bona fide residents of the State of Cali- 
fornia, while other of said bonds now are and ever have been owned 
by citizens of the United States bona fide residents of States other 
than California. 


XITTI. 
Land Mortgage. 


To further aid in the construction of its railroad hereinbefore de- 
scribed the defendant on the first day of October, A. D. 1870, made, 
executed, and delivered a mortgage covering all its said lands ae- 
quired under the acts of Congress aforesaid in the sum of ten mil- 
lion of do!lars. Said mortgage was duly acknowledged and filed for 
record in the office of the county recorder of the several counties in 
which said land is situated, a copy of which is annexed to defend- 
ant’s answers, marked “Exhibit A,” and made a part thereof. To 
secure the payment of said mortgage the defendant issued bonds in 
the amount of ten million of dollars <A part of said bonds have 
been redeemed, but there still remains due and unpaid $5,749,000, 
which is a valid and subsisting lien upon all of said lands. Said 
unpaid bonds now are and ever have been owned and held by citi- 


zens and bona fide residents of the State of California, and some of 


said bonds now are and ever have been owned by citizens of the 


United States bona fide residents of States other than the State of 


California. 
The lands covered by said land mortgage are situate in the States 
of California and Nevada and the Territory of Utah. The aggre- 
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gate amount of said lands in the State of California is 652,125 acres. 
Said lands are situated in the following counties in the quantity 
herein set out, as follows: In Sacramento county, 217 acres; in 
Placer county, 19,950 acres; in Nevada county, 23,681 acres; in 
Sierra county, 9,667 acres; in Yuba county, 27,838 acres; in Sutter 
county, 2.878 acres; in Butte county, 128,500 acres; in Tehama 
county, 119,692 acres; in Shasta county, 82,844 acres; in Colusa 
county, 280 acres; in El Dorado county, 35,036 acres; in Plamas 
county, 7,163 acres; in Yolo county, +55 acres. 


47 ALV. 
Mortgaged Lands—Mode and Manner of Assessment—Payment of Taxes. 


The lands mentioned in the preceding subdivision are not, and 
never have been, in any way connected with the railroad business 
of the defendant. They are agricultural and grazing lands, held, 
owned, and used for farming and grazing purposes. 

Said lands and all of them for each of the years 1880, 1881, 1882, 
1883, & 1884 were assessed by the assessors of the respective counties 
in which they are situated at their full cash value, and no deduction 
from said value was made or allowed on account of said mortgage 
or the indebteduess secured thereby ;.on the contrary, the laws of 
the State of California under which said assessors acted in making 
said assessments prohibited any deduction from said values on ac- 
count either of the mortgages or the indebtedness secured thereby. 

In each of said years the defendant paid in full, at the time the 
same became payable, all the taxes levied upon said lands, amount- 
ing in the aggregate for State, county, and municipal purposes to 
over $130,000. 

The laws of the State of California, then and ever since in force, 
provide that in the assessment and valuation of lands of like char- 
acter and situation, and in every respect similar both in quality and 
use, not owned by railroad or other quasi-public corporations, a 
mortgage thereon by which a debt is secured shall, for the purposes 
of assessment and taxation, be deemed and treated as an interest in 
the property affected thereby, and that in the assessment and valu- 
ation of such property for the purposes of taxation the value of said 
mortgages shall be deducted therefrom and the owner of said lands 
or property only assessed and taxed for the value in excess of the 
value of the mortgage. 

To assist the assessor in the performance of his duties and to en- 
able him to make the deductions aforesaid the laws of the State of 
California make it the duty of the recorder of each county annually, 
on or before the first Monday in April, to transmit to the assessor a 
complete abstract of all mortgages by which any debt is secured re- 
inaining unsatisfied on the records of his office at 12 o'clock me- 
ridian on the first Monday of March of said year; and it is further 
provided by said laws that should any such list be found to contain 
any instrument relating to lands situated in more than one county 
it shall be the duty of the assessor to transmit to the State board of 
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equalization all information relating thereto, and it shall be the duty 
of the State board to attach an apportionment of valuation of such 
instrument to be assessed in each county and to transmit to the 
assessor of each county mentioned as affected in said instrument a 
statement of valuation of assessment to be levied against said instru- 
ment in such county. 

In the matter of the valuation of its said lands for the purposes of 
taxation the defendant is and ever has been deprived of all the ben- 
efits of the said laws which provide for the deduction of indebted- 
ness secured by mortgage from the valuation of lands by reason of 
the provisions of section 4 of article XIII of the constitution of the 
State of California and the action of the assessors in pursuance 
thereof, while all natural persons and all corporations not quasi 
public within the State of California are entitled to receive and do 
receive the full benefit of said laws and the deductions required to 
be made thereunder. 


XV. 
Assessment by State Board of Equalization. 


On the 16th day of August, 1884, the State board of equalization 
of the State of California, acting under and by virtue of the powers 
conferred upon it by section 10 of article XIII of the constitution of 
the State of California, did make a pretended assessment for the pur- 
poses of -taxation for the fiscal year of said State then next ensuing 
upon the franchise, roadway, road-bed, rails, and rolling stock and 
property of said railroad against defendant. Said pretended assess- 
ment was not made separately upon the franchise, roadway, road- 
bed, rails, and rolling stock, or any properties of said railroad, but 
all of said properties were blended together in making said assess- 
ment, which assessment was then and there soentered upon the min- 

utes of said board. Said assessment is the assessment upon 
48 which the several taxes mentioned in the complaint herein 

are based: and no other assessment than the aforesaid was 
ever made of said property or any part thereof for said fiscal year; 
said assessment included all property and kinds of property men- 
tioned in section 3665 of the Political Code of California as amended 
March 9, 1883, except depots, stations, shops, and buildings erected 
upon the space covered by the right of way, which last-mentioned 
property was assessed as provided in said section by local assessors 


XVI. 


State Board Pretended to Assess the Whole of said Property to De- 
fendant. 


The State board of equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the full cash 
value of said railroad, roadway, road-bed, rails, rolling stock, and 
franchises and property, as prescribed in said section 3665, without 
deducting therefrom the value of the mortgage or any part thereof 
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given and existing thereon as aforesaid to secure the indebtedness 
of said company to the holders of said bonds, notwithstanding they 
had full knowledge of the existence of such mortgage. 


XVII. 
State Board Did Not Treat said Mortgage as an Interest in the Property. 


In making said pretended assessment the said State board of equal- 
ization did not deem or treat said mortgages as an interest in said 
property, but did assess the whole value of said property to the de- 
fendant in the same manner it would have done had there been no 
mortgages thereon. 


49 XVIII. 


Authority Exercised by State Board Violates Provisions of Fourteenth 
Amendment. 


Under the constitution of the State of California the board of 
supervisors of the several counties of the State constitute boards of 
equalization for their respective counties, whose duty it is to equal- 
ize the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails, and rolling stock of railroads 
operated in more than one county of the State, and to such boards 
the owners of all property, except as above stated, have the right 
and privilege to apply for the correction of their assessments, and 
have the right and privilege of a hearing before the said local boards 
of equalization. By the provisions of the constitution of California 
and the laws in pursuance thereof this right and privilege or any 
right or privilege to be heard in relation to assessments is denied to 
defendant in respect to the property in question. 


XIX. 
Further Discrimination. 


The provisions of section four of the constitution of the State of 
California, providing for the assessment of the property of railroad 
and other quasi-public corporations, is 1n contravention of the pro- 
visions of said Fourteenth Amendment of the Constitution of the 
United States, in that it discriminates against such corporations; in 
this, that whereas under said section four of said article XIII of the 
constitution of the State of California if the property of natural per- 
sons or corporations not guasi public has a mortgage, lien, or incum- 
brance thereon they are not liable to assessment or taxation upon 
such property, but only upon the value of their interest in such 
property over and above the value of such mortgage, lien, or incum- 
brance, whereas in the case of the property of railroad and other 
quasi-public corporations no such allowance or deduction is made, 
had, or allowed with respect to any mortgage, lien, or incumbrance 
there may be upon such property, and also in this, that while the 
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tenth section of article XIII of the constitution of the State of Cali- 
fornia provides the same mode for the assessment of the franchises, 
roadway, road-bed, rails, and rolling stock of all railroads operated 
in more than one county, whether such property be owned by rail- 
road or other quasi-public corporations, or by private corporations, 
or by natural persons, yet section four of article XIII of said con- 

stitution permits or allows indebtedness secured by mortgage, 
50 trust deed, or otherwise to be deducted from the value of suc ‘h 

property only when it is owned by natural persons or corpo- 
rations not quasi public, and denies such deduction when the prop- 
erty is owned by railroad or other quasi-public corporations. 

XX. 

Section 10 of article XIII of said constitution of California pro- 
vides that all property except the franchise, roadway, road-bed, rails, 
and rolling stock ofall railroads operated in more than one county 
in the State shall be assessed in the county, city, city and county, 
town, township, or district in which it is situated in the manner pre- 
scribed by law. 

The laws of said State prescribe that all property, except that above 
mentioned, shall be assessed in the county in which it is situated by 
an assessor elected by the people of such county. 

The assessors of the several counties in the State of California have, 
in each year since the adoption of said constitution, assessed all 
moneys, credits, bonds and stocks, dues, franchises, and all other 
matters and things, r al, personal, and mixed, capable of private 
ownership situated in their said counties, and all dues and credits 
held, owned, or in the possession of persons resident in said county, 
to such persons. 

Said assessors for each of said years have assessed to the owners 
and holders thereof in their respective counties the indebtedness of 
the defendant secured by the mortgage herein mentioned, but never 
have, nor does the law permit them so to do, made any deduction 
from the assessment of any of the property of this defendant on ac- 
count of the assessments made as aforesaid to the holders of such 
indebtedness. | 

AXI. 
Further Discrimination. 


At and before and ever since the adoption of the constitution of 
California now in force there were and are existing under the laws 
of said State corporations of various kinds formed for the purpose 
of and actually operating and doing business and holding and using 
and operating property in more than one county in said State, and at 
all of said times there were and there now are divers natural persons 

residents of said State operating property in more than one county 
in said State, and at all of said times there were and now are rail- 
roads owned by corporations formed under the general laws of said 
State, and also by natural persons, which are only operated in one 
county. By the provisions of section ten of article XIII of said State 
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constitution persons operating railroads in more than one county 
in the State have been singled out from all other persons operating 
property In more than one county and denied the right, common to 
all other persons, to appeal for relief from overvaluations of their 
property by assessors to the local board of equalization and denied 
the rights and privileges accorded by the laws to all other persons 
in that respect. 

Corporations in said State of California now are and ever have 
been formed under general laws relating thereto, and railroad and 
all other corporations, except public corporations formed or organ- 
ized for the government of a portion of the State, now are and ever 
have been designated by tiie laws of California as private corpora- 
tions. Under the provisions of the laws relating to the formation 
of private corporations such corporations mav be formed for any 
purpose for which individuals or natural persons may lawfully as- 

sociate themselves together; and there now exist in California, 
5] and ever have existed, corporations formed under said laws 

for fire, marine, mutual life, health, and accident insurance ; 
building, constructing, and operating railroads, wagon roads, tele- 
graphs, bridges, ferries, wharves, chutes,and piers, and for construct- 
ing and operating canals; for the purposes of acquiring lands in 
large tracts and distributing them as homesteads among tne corpo- 
rators; forsavings and loans; for mining; for the sale and distribu- 
tion of water in citiesand towns; for manufacturing, mechanical, and 
agricultural purposes; for benevolent, charitable, and educational 
purposes ; for cemeteries, agricultural fairs, and various other pur- 
poses. 

[In said State of California there now are and for more than three 
years last past have been various railroads owned, operated, and 
controlled either by individuals, partnerships, or by private corpora- 
tions other than railroad corporations, to wit, by mining and manu- 
facturing corporations. There now is and for more than three vears 
last past has been a railroad in use and operation extending from the 
city of Marysville, in the county of Yuba, to the town of Oroville, in 
the county of Butte, in said State, a distance of twenty-seven miles, 
which said road now is and ever has been operated in more than 
one county in this State, and is of the same gauge as the road of 
defendant and has ever been operated for like uses and purposes. 

Said road, with all its equipments, now is and for more than 
three years Jast past has been in the ownership and under the opera- 
tion and control of one N. D. Rideout, a citizen of the United States 
and resident of the State of California. 

There now is and for more than three years last past has been a 
railroad extending from the town of Santa Cruz, on the Pacifie 
Ocean and in the county of Santa Cruz, eastward through said 
county and into the county of Monterey, to the town of Pajaro, a 
distance of about twenty-one miles. Said road now is and for : 
long time past has been owned, operated, and used for like pur- 
poses for which the defendant’s road is owned, operated, and used, 
and that the same now is and for a long time past has been in the 
ownership and operated by the Pacific _ Improvement Company, a 
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private corporation formed under the laws of the State of California, 
which said corporation is not and never has been a railroad or 
quasi-public corporation. 

There now are and for more than tive years last past have been 
divers other railroads owned and operated in said: State by corpora- 
tions other than railroad corporations and by individuals and part- 
nerships, and that all of said corporations, individuals, and part- 
nerships are the owners of lands which are assessed by the local 
assessors of the various counties in which such lands are situated, 
and all are entitled under the laws of said State to the deductions 
provided for in said laws and have been allowed such deductions. 


XXII. 
Rules of Equality as Regards the System Adopted by said Board. 


‘The State board of equalization, in making the. supposed assess- 
ment of said roadway of defendant, did knowingly and designedly 
include in the valuation of said roadway the value of fences erected 
upon the line between said roadway and the land of cotermin-us 
proprietors. 


52 , & F418 
Whole Franchise Assessed. 


Said pretended assessment made by the State board of equaliza- 
tion is upon all of the franchises of defendant, and the said board 
in valuing the same included the value of all the franchises and 
corporate powers held and exercised by defendant. 


53 XXIV. 
Tax upon the Franchise Blended with Tax upon Other Property. 


The State board of equalization in making said pretended assess- 
ment included and assessed the franchise of defendant; and in 
making said pretended apportionment included in the valuation 
affixed to the property of defendant the value thereof, but such 
ralue is not separately stated in said apportionment, nor upon any 
assessment roll or delinquent list of said county, but such value is 
in said pretended apportionment and upon the assessment roll and 
delinquent list of said county blended with the values affixed to 
the roadway, road-bed, etc., and cannot on either be distinguished or 
separated from such other values, and the tax upon said franchise 
is in like manner blended with and cannot be separated from the 
tax on said roadway, road-bed, ete. 


XXYV. 
Sole Authority upon Which Tax is Based. 


Said pretended assessment is the only assessment of said property, 
and the pretended tax for non-payment of which this action is 
brought is founded upon said pretended assessment and upon no 
other assessment. 
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XX V I. 
Plaintiff's Causes of Action Based upon Assessment by State Board of 
Equalization 


On the 16th day of August, 1884, the State board of equalization 
of the State of California, pretending to act under and by virtue of 
the powers conferred upon it by section ten of article XIII of the 
constitution of the State of California, did make a pretended assess- 
ment for the purposes of taxation for the fiscal year of said State 
then next ensuing upon the franchise, road way, road-bed, rails, roll- 
ing stock, and property of the railroad hereinbefore described and 
known as the Central’ Pacific Railroad against this defendant; that 
said pretended assessment was not made separately upon the fran- 
chise, roadway, road-bed, rails, and rolling stock, and property of 
said railroad, but all of said properties were blended together in 

making said assessment, which assessment was then and there 
od so entered upon the minutes of said board. Said pretended 

assessment is the assessment upon which the several taxes 
mentioned in plaintiff’s complaint are claimed to be due, and that 
no other assessment than such pretended assessment was ever made 
against or upon said property or any part thereof. 


XXVIT. 
No Rules or Regulations. 


Said State board of equalization has never at any time made or 
adopted any rule or regulation relative to the assessment or valua- 
tion of railway property of any kind, nor bas it ever made or adopted 
any rule to govern or regulate its proceedings in the exercise of the 
powers conferred upon it by section 10 of article XIII of the con- 
stitution of California. 


XXVIII. 
Tender. 


On the twenty-seventh day of December (November), 1884, the de- 
fendant, while then denying all liability upon said pretended assess- 
ment and claiming that all of the proceedings had in relation 
thereto were In violation of law and the rights of defendant, tendered 
and offered the said plaintiff the sum of $169,685.00 in United States 
gold coin in part payment of the tax claimed, with an agreement 
that the receipt of said sum should not prejudice the plaintiff in any 
legal rights; and defendant brought said sum into court and offered 
the same to plaintiff, and, if refused by plaintiff, subjected the said 

sum to such orders or judgments as the court might make 
55 in the premises; and defendant tendered specifically for the 
benefit of the State and on the amou:zit claimed by the State 
the sum of $52,833.60, and on account of the various county taxes 
claimed it tendered sums as follows, to wit: For the county of Ala- 
meda the sum of $9,691.44; for the county of Butte the sum of 


46 THE PEOPLE OF THE STATE OF CALIFORNIA YS. 


$8,745.98; for the county of Fresno the rng of $10,117.88; for the 
county of Merced the sum of $6,089.31; for the county of Nevada 
the suin of $11,514.10; for the county of Placer the sum of $19,783.75; 
for the county of Sacramento the sum of $4,717.45; for the county 
of San Francisco the sum of $879.28; for the county of San Joaquin 
the sum of $4,363.57; for the county of Santa Clara the sum of 
$1,170.65; for the county of Shasta the sum of $15,106.85; for the 
county of Sierra the sum of $860.37 ; for the county of Stanislaus the 
sum of $2,644.24; for the county of Sutte a the sum of $1,070.77; 
for the county of ae 1 the sum of $15,795.97; for the county of 
Tulare the sum of $2,343.23; for the « oa of Yuba the sum of 
$3,959.06. 
56 ah het said tender has been kept good, and that npn sce 
on the 16th day of September, 1885, pursuant to an order 
this court, paid to the attorney general for the use and aaaes 
mentioned in said tender the said sum of $169,685.00. 


Conclusions of Law. 


From the foregoing facts the court finds asa conclusion of law 
that the defendant is entitled to judgment in its favor with costs. 
Sept. 25, 1885. 
(Signed) LORENZO SAWYER, 
Circuit Judge. 


(Endorsed :) Filed September 25th, 1885. L.S. B. Sawyer, clerk 
57 Judgment. 
Unitrep STATES OF AMERICA: 
Circuit Court of the United States, Ninth Circuit, District of Cali- 
fornia. 
PEOPLE OF THE STATE OF CALIFORNIA 
Us. ‘ 3068. 
CENTRAL Paciric RAILROAD COMPANY. - 


This action came on regularly for trial by the court, a jury trial 
hereof having been waived by written stipulation of the parties 
hereto, and the evidence of the respective parties being adduced 
and the arguments of counsel had thereto, the cause was “submitted 
to the court for consideration and decision; and the court, after due 
deliberation, having filed its findings in writing and ordered that 
the judgment be entered herein for the defendant in accordance 
therewith : 

Now, therefore, by virtue of the law and the finding afore- 

58 said, it is considered by the court that the plaintiff take noth- 
ing by this action; that the defendant go hereof without day, 

and that said defendant recover from suid plaintiff its costs in this 
behalf expended, taxed at $ 


Entered this 25th day of September, 1885. 
L. 8S. B. SAWYER, Clerk. 


THE CENTRAL PACIFIC RAILROAD COMPANY. __ 47 
A true copy. 
Attest, &e.: [SEAL. | L. S. B. SAWYER, Clerk. 


(Endorsed :) Filed September 25th, 1885. L.S. B. Sawyer, clerk. 
59 Clerk’s Certificate. 


L'NITED STATES OF AMERICA: 


Cireuit Court of the United States, Ninth Circuit, District of Cali- 
fornia. 
PEOPLE OF THE STATE OF CALIFORNIA ) 
Us. > 
CENTRAL Paciric RAILROAD COMPANY. 


No. 3668. 


|, Lorenzo 8. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judicial circuit within and for the district of 
California, do hereby certify that the foregoing papers hereto an- 
nexed constitute the judgment roll in the therein-entitled action. 
Witness my hand and the seal of said circuit court this 25th day 
of September, A. D. 1885. 
[SEAL. ] L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, Deputy Clerk. 


60 Endorsed: Judgment roll. Filed Sept. 25,1885. L.S. B. 


Sawyer, clerk, by F. D. Moncton, deputy clerk. 


6] Bond on Writ of Error. 
In the Supreme Court of the United States. 
THe PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff in Error, 
Us. 
THe CentrRaL Pactric Rarnroap Company, Defendant in Error. 


Know all men by these presents that we, Wm. McPherson Hill 
and W. J. Tinnin, are held and firmly bound unto the Central 
Pacific Railroad Company in thesum of five hundred do!lars, lawful 
money of the United States of America, to be paid to said The Cen- 
tral Pacific Railroad Company, its successors or assigns; to the pay- 
ment of which, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated the 26th day of September, 

1587. 
62 Whereas the above-named the People of the State of Cali- 
fornia have prosecuted a writ of error to the Supreme Court 
of the United States to reverse the judgment rendered and entered 
by the circuit court of the United States of America for the district 
of California in the cause entitled The People of the State of Cali- 
fornia vs. The Central Pacific Railroad Company, No. 3668: 
Now, therefore, the condition of this obligation is such that if the 
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above-named The People of the State of California, plaintiff in error, 
shall prosecute their said writ of error to effect and answer all costs 
if they shall fail to make good their plea, then this obligation shall 
be void; otherwise to remain in full force and virtue. 
W. McPHERSON HILL. 
W. J. TINNIN. 


Signed, sealed, and delivered in the presence of— 
F. D. MONCTON. 


63 UNITED STATES OF AMERICA, | .. . 
District of California, ie 


Wm. McPherson Hill and W. J. Tinnin, being duly sworn, each 
for himself deposes and says that he is a householder and is worth 
the sum of five hundred dollars in lawful money of the United States 
of America, exclusive of property exempt from execution and over 
and above all debts and liabilities. 


W. McPHERSON HILL. 
W. J. TINNIN. 


Subscribed and sworn to before me this 26th day of September, 
1886. 
F. D. MONCTON, 
Commissioner U. 8S. Circuit Court, 
Northern District of California. 


Endorsed: The form of the within bond and the sufficiency of 
the sureties are hereby approved Sept. 26, 1887. bas coy Lorenzo 
Sawyer, judge. Filed Sept. 26th, 1887. L.S. B. Sawyer, clerk, by 
F. D. Monckton, deputy clerk. 


64 In the Cireuit Court of the United States of America of the 
Ninth Judicial Circuit in and for the Northern District of 
California. 
THE PEOPLE OF THE STATE OF CALIFORNIA 
v8. ( No. 3668. 


THe CENTRAL Pacitric RAILROAD COMPANY. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States 
of America of the ninth judicial circuit in and for the northern dis- 
trict of California, do hereby certify that the foregoing sixty-three 
written and printed pages, numbered from 1 to 63, inclusive, are a 
full, true, and correct copy of the record and of all proceedings in the 
above and therein entitled cause, and that the same together consti- 
tute the return to the annexed writ of error. 

And I further certify that on page 9 of the original find- 

65 ings filed in the above-entitled cause subdivision XXII ap- 
pears on a printed slip attached to the margin of said page 

9, and on page 12 of said findings subdivision XXVIII, containing 
printed and written matter, is pasted, and that said copy of the 
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record contains the transcription of said slip and said pasted printed 
and written matter. 

Witness my hand and the seal of said circuit court this 30th day 
of September, A. D. 1887. 


[Seal U.S. Circuit Court, Northern Dist. Cal.] 


L.S. B. SAWYER, Clerk. 


66 Unirep STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United ~tates of the ninth judicial cireuit in 
and for the northern district of California, Greeting: 

Jecause in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said cirenit court before you, 
between The People of the State of California, plaintiffs in error, and 
The Central Pacific Railroad Company, defendant in error, a mani- 
fest error hath happened, to the great damage of the said plaintiffs 
in error, as by his complaint appears, and it being fit that the error, 
if any there hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behall, you are hereby 
commanded, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States,.together with this writ, so that you have the 
same at the city of Washington, District of Columbia, on the second 
Monday of October next, in the said Supreme Court to be there and 
then held, that, the record. and proceedings aforesaid be- inspected, 
the said Supreme Court may cause further to be done therein to cor- 
rect that error what of right and according to the law and custom 
of the United States should be done. 

Witness the Hon. Morrison RK. Waite, Chief Justice of the Supreme 
Court of the United States, this 26th day of September, in the year 
of our Lord one thousand eight hundred and eighty-seven, and of 
the Independence of the United States the one hundred and twelfth. 

[Seal U.S. Cireuit Court, Northern Dist. Cal 

L. S. B. SAWYER, 
Clerk wy the Cirewit Court of the United States 
Vorthern Distriet of California 


[he above writ of error is hereby allowed. 
LORENZO SAWYER. 
U.S. Oireuil Judge, Oth, Judicial Cirenit. 


67 UNITED STATES MARSHAL’S OFFICE, 
NortTHERN Disrricr OF CALIFORNIA. 
I hereby certify that | received the within writ on the 26th day of 
Sept., 1887,and personally served the same, on the 26th day of Sept., 
1887, on the Central Pacific Railroad Company by delivering to 


Creed Haymond, Esq., attorney for said defendant named therein, 
7—1157 
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personally, at the city & county of San Francisco, in said district, a 
certified copy thereof. 
San Francisco, September 29th, 1887. 
J. C. FRANKS, 
U.S. Marshal, 
By L. B. HOPKINS, Deputy. 


The Answer of the Judges of the Circuit Court of the United States for 
the Northern District of California. 


The record and all proceedings of the plaint whereof mention 
is within made, with all things touching the same, we certify under 
the seal of our said court to the Supreme Court of the U nited States 
within mentioned, at the day and place within contained, in a cer- 
tain schedule to this writ annexed, as within we are commanded. 
By the court: 
[Seal U. S. Circuit Court, Northern Dist. Cal.] 
L. S. B. SAWYER, Clerk. 


[Endorsed :] No. 3668. United States Supreme Court. The People 
of the State of California, pl’ffs in error, vs. The Central Pacifie Rail- 
road Company, def’t in error. Writ or error. Service of a copy of 
the within writ of error is hereby acknowledged. Creed Haymond, 
att’y for def’t in error. Filed Sept. 29,1887. L. 8. B. Sawyer, elerk. 
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To the Central Pacific Railroad Company, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the 10th day of October, A, 
D. 1887, pursuant to a writ of error filed in the clerk’s office of the 
circuit court of the United States for the northern district of Cali- 
fornia, wherein The People of the State of California are plaintiffs in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment in the said writ of error mentioned should not be 
corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States of the ninth judicial circuit for the northern 
district of California, this 26th day of September, A. D. 1887, and of 
the Independence of the United States the one hundred and twelfth. 

LORENZO SAWYER, 
U.S. Cirewit Judge, 9th Judicial Cireii 


69 UNITED STATES MARsHAL’s OFFICE, 
Nortuern Disrricr or CALIFORNIA. 

I hereby certify that I received the within writ on the 26th day 
of Sept., 1887, and personally served the same, on the 26th day of 
Sept., 1887, on the Central Pacific Railroad C ompany by delivering 
to Creed Haymond, Esq., attorney for said defendant named therein, 
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personally, at the city & county of San Francisco, in said district, a 
certified copy thereof. 
San Francisco, September 29th, 1887. 
J. C. FRANKS, 
U. 8S. Marshal, 
By L. B. HOPKINS, Deputy. 


[ Endorsed :] No. 3668. In the Supreme Court of the United States. 
The People of the State of California, pl'ffs in error, vs. The Central 
Pacific Railroad Company, def’t in error. Citation. Service of a 
copy of the within citation is hereby acknowledged. Creed Hay- 
mond, att’y for the defendant & defendant in error. Filed Sept. 29, 
1887. L.S. B. Sawyer, clerk. 

Endorsed on cover: N. California C. C. U.S. No. 1157. The 
People of the State of California, plaintiffs in error, vs. The Central 
Pacific Railroad Company. Filed October 10, 1887. 


Supreme {Jowet of the | nited States. 


OCTOBER TERM 1887. 


No. GGO. 
THE PEOPLE OF THE STATE OF CALIFORNIA 


Us. 


THE CENTRAL PACIFIC RAILROAD COMPANY. ° 


No. GOGI. 
SAME 


Us. 
THE SOUTHERN PACIFIC RAILROAD COMPANY. 


No. GG. 
SAME 


-THE NORTHERN RAILWAY COMPANY. 


No. 663. 
SAME 


aiieeeseememeeeeene 


x Us, 
THE CALIFORNIA PACIFIC RAILROAD COMPANY. 


No. G64, 
SAME 


Us 
THE CENTRAL PACIFIC RAILROAD COMPANY. 


No. 1,187. 
SAME 


Ts. 
THE CENTRAL PACIFIC RAILROAD COMPANY. | 


BRIEF FOR PLAINTIFF IN ERROR, 
By SHELLABARGER & WILSON. 


itt ss _—— -—— ie, - -— -— en _— ins iin an in -— -_—— -_— _— -_— ~~ -— -— -_—— — ail —— 
et ee ee a 


Prese of Thomas McGill & Co., Law Printers, Washington, D. C. 


sm erremngeenraceete ae Si 


ria: his nla a! adh Salient Gs eS ia and es Na F 


—__-,- en Blipipas, 00. 


IN THE 


Supreme Court o Ai Anited States. 


October Term, 1887. 
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THe PEOPLE OF THE STATE OF CALIFORNIA 
PSs, 


Tue CENTRAL PactFic RAILROAD CoMPANY. 


No. 660. 


SAME 
DS, 
j Tae SouTHEeRN Pacriric RAILROAD COMPANY. 


Tae NorTHERN RarIbway COMPANY. 


SAME 
vs, 


THe CALIFORNIA PactFic RAILROAD COMPANY. 


SAME 
vs, 
THe CENTRAL PactFic RarLRoAD CoMPANY. 


SAME 
Ds, 
THe CENTRAL Pactric RAILROAD COMPANY. 


No. 1,157. 


SAME 
ne. No. 662. 


——_—_-__—_-—_ 2 © o— 


The foregoing cases are alike as to their facts, except as 
to the amounts of the several assessments involved... They 
ure also alike as to the legal questions involved. 

We therefore make the statement of the case below as 
applicable to each case, and the assignment of errors here- 


A tee ie ate ni 5 ott cam a 
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yA 
inafter set forth as applicable to each, and beg that they 
may be so considered, to avoid unnecessary repetition. 

At the end of this brief will be found a special statement 
as to cases 660, 661, 662, 663 and 1,157, with reference to 
the question whether fences and steamers were included in 
the assessments which are in controversy in those cases. 

In this brief attention will be especially directed to case 
No. 664, Tue Prope, &c., v. Toe CENTRAL PactrFic RaIL- 
ROAD CoMPANY, and for the reason that, in that case, the 
items of “ fencing” (Rec., p. 35), and “* steamers ”’ (Rec., p. 
41), are not embraced in the assessment, and, by reason of 
which, the said case, No. 664, presents unembarassed the 
constitutional questions which it is so important to the State 
of California to have decided, and which will hereinafter 


be specifically stated ard considered. 


Statement of Case. 


ist. The plaintiff in error sued the deféndant in error in 
the Superior Court of the city and coanty of Sau Francisco, 
California, for State and county taxes, on an assessment 
made by the State Board of Equalization, on the franchise, 
road-bed, roadway, rails and rolling-stock of the defend- 
ant. ‘The amount of this assessment was twenty-two mill- 
ions of dollars ($22,000,000). (Rec. p. 1.) 

2d. On the application of the defendant in error, the 
case was transferred to the Circuit Court of the United 
States for the District of California. (Rec., p. 30.) 


8d. The defendant answered, denying the indebtedness, 
in this: 


That it was a railroad company, organized under the 
laws of the State of California; and, that afterwards, 
by certain statutes of the United States, was incorporated 
into and became a part of a system of railroads extending 
from the Missouri river to the Pacific Ocean, and an in- 
strumentality used by the United States for the purpose 


a 


8 


of transferring mails, troops, munitions of war, etc., and 
received from the United States aid in the construction of 
its road, in bonds and grants of lands. 

That the company issued bonds to procure money for the 
purpose of constructing the road, and secured the same by 
au mortgage on the property assessed ; and that the United 
States also holds a mortgage on said property for the pur- 
pose of securing the bonds granted by the United States ; 
which said mortgages were subsisting at the time of said 
assessment. 

That by the Constitution and laws of California it is 
provided that in case of individuals and of corporations 
other than railroad corporations operating a road in more 
than one county in the State, and other quasi-public corpo- 
rations, in assessing property for taxation, the amount of 
encumbrances upon such property is to be deducted from 
the value, and the owner of the property only taxed for 
the excess of the value over such encumbrances, and the 
owner of the encumbrance is taxed for the amount of such 
encumbrance ; wiile in respect to railroad corporations 
operating in more than one county in the State, such de- 
ductions are not permitted. 

That in making the assessment in question the State 
Board of Equalization did not deduct from the value of 
the said franchise, road-bed, roadway, rails, and rolling 
stock, the amount of said mortgages, but assessed the 
entire value of the said property to the defendant in error, 
regardless of such inortgages, and blended the franchise 
with the road-bed, roadway, rails, and rolling stock in 
making the assessment. 

That by the Constitution of the State of California, in 
case of the assessment of property in counties, other than 
such railroads as are above mentioned, the Board of Saper- 
visors of the counties constitute County Boards of Equaliza- 
tion, to which owners of property may apply for correetion 
of their assessments, and have the right and privilege to 


eee 
iit a 


eT OR 8 8 By ag Ptr Se eaaaseinas 2 


an 


4 


appear before such Boards of Equalization in respect to 
such correction. 

That by the provisions of the Constitution of the State 
this right to be heard is denied to railroad corporations 
operating roads in more than one county, such as defend- 
ant. And that the State Constitution does not provide for 
personal or other notice to be given to the parties to be 
affected by exercise of the power conferred upon the State 
Board of Equalization, in regard to the assessment of the 
property of such corporations as the defendant. 

(It is further set up in the answer, that the company 
received a grant of lands to aid in the construction of tbe 
road, covering which it executed a mortgage to secure the 
payment of certain bonds known as “ Land-grant Bonds 
and Mortgage,’’ but these lands are not embraced in the 
assessment on which this suit is brought, and, therefore, 
this feature of the answer is of no importance in this case, 
except in so far as the method of assessing and taxing such 
lands may show a difference between the mode of assessing 
and taxing property such as is involved in this case, and 
the mode of assessing and taxing such property as is cov- 
ered by this land-grant mortgage.) 

This answer further avers, in connection with the mat- 
ters hereinbefore referred to, that since the Constitution 
and laws of California provide for deducting, from the 
ralue of property assessed against individuals and corpo- 
rations other than railroads operating in more than one 
county of the State, and other quasi-public corporations, 
the amount of encumbrances on the property assessed ; 


and, since, as to railroad corporations operating in more 
than one county in the State, and other quasi-public corpo- 
rations, such deductions are not permitted, this is a viola- 
tion of the clause of the fourteenth article of amendment 
of the Constitution of the United States securing equal 
protection; and, therefore, the assessment in question is 
void. 
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And it farther avers and claims that since, by the Con- 
stitution and laws of California, no provision is made for 
notice to the corporation that the assessment has been 
made, and no opportunity given to the corporation to have 
a hearing before the Board of Equalization, in respect to 
the making of such assessment, and the collection of such 
tax, this is a deprivation of property without due process 
of law, and a violation of the provision of the fourteenth 
amendment in that regard. ‘The case was submitted to the 
Court upon a stipulation (Rec., p. 35), and the Court, in 
substance, found that the State Board of Equalization did 
make the assessment and apportionment, as set forth in the 
complaint ; that the corporation was organized under the 
laws of the State of California, and that it received from 
the United States a grant of lands and bonds, and, in con- 
sideration of this grant, became subject to the duty to carry 
the mails, troops, and munitions of war of the United 
States, &c.; that in making the assessment no deduction 
was made on account of the mortgages, hereinbefore re- 
ferred to, on the property assessed, and that the franchise 
was blended with the roadway, road-bed, &c., in making 
the assessment. There is incorporated in. these findings 
the Constitution and laws of California in relation to the 
assessment of property, which will hereinafter be set forth 
in full, and reference is made to the various acts of Con- 
gress. Asa conclusion of law from the facts so found, the 
Court rendered a judgment for the defendant. There is 
no finding that any fences or steamers were included in the 


assessment. 


Assignment of Errors. 


That the said Cireuit Court erred in deciding that in the 
assessment of the property in question the said defendant 
in error was, by the said State, denied the equal protection 
of the laws. 

That the said Circuit Court erred in deciding that in the 
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making of said assessment the said defendant iu error was, 
by the said State, deprived of its property without due 
process of law. 

That the said Circuit Court erred in deciding that said 
defendant did not have due notice of the assessment in 
question in said cause. 

That the said Circuit Court erred in deciding that said 
defendant did not have an opportunity to be heard in the 
matter of the assessment of its property, before the said 
State Board of Equalization, before said assessment became 
final. 

That the said Circuit Court erred in deciding that the 
said State denied to said defendant the equal protection of 
the law. 

That the said Circuit Court erred in deciding that said 
assessment or said tax was for any reason illegal or invalid. 

That the said Circuit Court erred in rendering judgment 
on the findings for the defendant. 


BRIEF. 


There is nothing in this reeord which indicates the 
grounds on which the Court below rendered a judgment 
against the plaintiff, except as such grounds can, be inferred 
from the nature of the answer by defendant, and of the 
Findings of Fact by the Court. 

From an examination of these Findings of Fact, taken in 
connection with the pleadings in the case, and viewed in 
the light. of the history of cases like this, aud especially of 
the case of the Santa Clara Railroad Tax Cases (9th Saw- 
yer, 165), it is plain that the judgment below was rendered 
against the plaintiff upon one or more of the following 
grounds: 


1. That the franchises and functions of the defendant 
company are derived, at least in part, from the United 
States, as set out in paragraphs four to nine inclusive, in 
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the answer, and in paragraphs three, four, five, seven, 
eight, nine, ten, eleven, twelve, thirteen, twenty-nine, and 
thirty of the findings of fact, and that such defendant is 
now, under said laws of Congress and the franchises thereby 
created, an instrument and agency of the Government of 
the United States, engaged in its service; that said fran- 
chises, so derived from the United States, are not taxable 
by the States; that in making said assessments, the entire 
franchises possessed by the defendant, as well those con- 
ferred by the United States as those derived from the 
State, were blended together, and appraised and assessed 
asa whole; and the value of the part derived from the 
United States cannot be separated from the residue of the 
property assessed, and, hence, that the entire tax is illegal, 
owing to the blending of the part of the franchise which 
is of Federal origin, and, therefore, not taxable. 


2. That the said tax sued for was assessed under section 
ten, article thirteen of the State Constitution; that such 
section makes its assessments (being self-executing) with- 
out any notice to, or bearing of, the party assessed; that 
the assessment in the present case was so made; and that, 
hence, said assessment and tax are void because made 
under laws which are unconstitutional in that they “ take 
property without due process of law.” (See Finding 
twenty-five, &., R., 42.) 


3. That whilst sections 4 and 10, article thirteen of the 
State Constitution, and the statutes made in pursuance 
thereof, allow and require, in the case of all property not 
owned by railroads and other quasi-public corporations, 
operating in more than one county, that, in making assess- 
ments for taxation, only the excess of the value thereof, 
above unsatisfied incumbrances thereon, shall be taxed, 
yet, in the case of railroads and other quasi corporations, 
the full value of like property of such corporations, so en- 
cumbered, is ussessed and taxed, and that the assessment 


yg 


was so made in the present case ; and that it was so made 
in this case, although— 


(a.) Much of the defendant’s property was agricultural 
lands never connected with railroad business. (See Find- 
ings eighteen, nineteen.) And although— 


(6.) The laws of said State, in case of like encumbered 
lands, provide for such deduction of encumbrances in case 
of all other ownersbips than said railroads and quasi-public 
corporations, (Findings nineteen, twenty-six, twenty-seven, 
twenty-eight.) Aid although— 


(c.) There is in ®valifornia much other property in like 
predicament with the property assessed in this case as to 
being owned by corporations and being used and operated 
in business extending into more than one county and the 
like, as to which, under said laws, said deductions of en- 
cumbrauces, in making assessments are allowed ; and that, 
hence, said tax, sued for, is illegal and void, because made 
under provisions of law, constitutional and statutory, which 
are in contravention of the fourteenth article of amend- 
ment to the Constitution of the United States prohibiting 
the depriving of any person of the equal protection of the 
laws. 


4. The lust sentence in the Finding twenty-six asserts a 
conflict between the tenth section of the thirteenth article 
of the State Constitution and the fourth section of the same 
article in this, that it is there alleged that the tenth section 
provides the same mode of assessment, and deduction of 
encumbrances, for all property, both that owned by rail- 
roads and by natural persons; whilst the said fourth sec- 
tion suffers such deductions only where the property is that 
of natural persons or of corporations not quasi-public, and 
denies the deduction in case of railroads and other quasi- 
public corporations. 
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(Just what use is to be made of this alleged conflict is to 
us not yet apparent.) 

The foregoing we believe to be the grounds of defense 
in this case, and are the subjects to which this brief will be 
directed. 


PRELIMINARY Pornt REGARDING FINDINGS oF Fact. 


‘THE COURT BELOW FOUND AS FACTS the existence of each 
and all of the constitutional and statutory provisions 
brought into view in determining the case, both those of 
the State and the United States, and it made the full text 
of these laws, constitutional and statutory, by reference to 
the page, &c., where found, to be part of the facts found. 
But the Court did not stop bere in merely finding the full 
text of these laws; but, on the contrary, proceeded to find 
what is the legal effect and results and interpretation of 
such laws, and it classed these interpretations of the laws 
under the head of findings of fact. 

For example, the tast sentence in Finding twenty-six un- 
dertakes to find as a fact that section 4, article 13, of the State 
Constitution conflicts with section 10 of the same article. 

Then, again, in Finding niveteen, paragraph 4 (K., 40), 
there is an attempt to find asa fact that agricultural lands, 
owned by railroads, are in the same * situation” as lands, 
of the same character and similarly used, which are owned 
by private persons, 

Then, again, in Finding twenty-five, it is attempted to be 
found as a fact that section 10, article 13, of the State Con- 
stitution is * self-executing,” and further, that it does “ not 
provide for personal or other notice to parties affected by 
the assessments,”—the Court thus undertaking to find, as 
a fuct,that the notice given by section 3664 of the political 
code, and by other provisions of law, of the time and place 
and manner of assessing all property, and the requirements 
of the law as to property owners making returns to assess- 
ment boards, do not, as a matter of law, constitute any 
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notice of the making of assessments, nor give opportunity 
for hearing regarding the same. 

Again, in Finding twenty-four, it 1s ome to be 
found as a fact that, under a// the provisions of the laws 
of California, constitutional and statutory, no right or 
privilege is secured to railroads to be heard in relation to 
the assessnient of their property, and that such right is 
wholly denied by such laws to these corporations, whilst 
it is secured to all other owners. 

There are many other such mere conclusions of law 
embraced under the head of “ Findings of Fact.” 

Should all these conclusions of law be treated by this 
Court as Findings of Fact, the labors of this Court, in this 
review, will be much abridged, and it may even turn out that 
you will have little to do besides registering the judgment 
of the Court below. 

Of course such pretended Findings of Fact, which are 
really merely interpretations put upon the text of the laws 
which are spread before the Court by reason of being found 
as facts, cannot, under sections 649 and 700 of the Revised 
Statutes, be treated otherwise than what they are, namely, 
conclusious of law, and not Findings of Facet. Jade said 
sections nothing can be submitted, by stipulation of the 
parties, to the Court for trial except such matters as by the 
Constitution and laws are entitled to be tried by a jury. 

It would be a most remarkable spectacle to see a jury 
set to try the questions which we have above pointed to as 
mere conclusions of law, but set down under the head of 
Findings of Fact. 

It will thus be seen that the principal questions presented 
by this record are the following: 


First. Inasmuch as the Constitution of California pro- 
vides that in assessing property held by individuals for 
taxation the amount of encumbrances by mortgage is 
declared to be an interest in the property, and shall be 
assessed against the mortgage, and the value in excess of 
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the mortgage shall be assessed against the owner; and 
inasmuch, as in cases of such corporations as the defendant, 
operating a railroad in more than one county of the State, 
no such division is provided for or permitted ;—is this a 
denial to that company of the equal protection of the laws 


as contemplated by the fourteenth article of amendment of 


the Constitution of the United States ? 


Second. (nasmuch as neither the Constitution of the 
State of California, nor any law of that State, (as is fememed 
by the defendant,) provides for any special notice to be 
given, to the defendant, of such assessment, and makes no 
specific provision fora hearing before the Board of Equal- 
ization, but only such notice and right to be heard as 
might be implied from the existence of the laws making it 
the duty of the property owners to make returns, and the 
officers to assess and apportion ;—does this amount to a 
taking of the defendant’s property, in the shape of taxes, 
without “due process of law,” as contemplated by the 
fourteenth article of amendment of the Constitution of the 
United States ? 


Third. Is the property in question exempt from taxation 
because of its relations to the Government of the United 
States ? 


Fourth. Is this tax void beeause the franchise was 
blended with the roadway, road-bed, &c., in making the 
ussessment ? 


The provisions of the Constitution and statutes of Cali- 
fornia involved in the consideration of these questions are 
set forth in full in the brief of the Attorney-General, and 
need not be here repeated. 

Iu the beginning of this discussion we desire again to 
attract the attention of the Court to a fact set forth in this 
stutement of the case, to wit, that the assessment in ques- 
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tion is upon the franchise, road-bed, roadway, rails, and 
rolling-stock of the defendant exclusively: that it does not 
embrace the value of the fences along the road, nor does 
it embrace any steamers used in connection with the busi- 
ness of said road, nor does it embrace any of the outlying 
lands granted to the company by the United States in aid 
of the construction of the road, and which are covered by 
the land-grant mortgage mentioned in the answer and 
findings of fact. The question, therefore, as to whether or 
not the method that may have been pursued by the State 
in assessing these outlying lands was a valid method, or 
whether the Constitution and laws of the State of Califor- 
nia in relation to and affecting the taxation of such lands 
are valid, is not involved in this record. And we have, 
therefore, to consider, in the discussion of this case, simply 
the question whether or not what has been done under or 
provided for by the Constitution and laws of California in 
respect to the assessment and taxation of the road-bed, 
roadway, rails, and rolling stock of corporations such as 
the defendant, is a violation of the provisions of the foar- 
teenth article of amendment in the particulars referred to 
in the propositions hereinbefore stated. And it is to these 
that we invite the attention of the Court. 

When the Constitution of the State was adopted, in 1879, 
this railroad company existed with its road completed, and 
with mortgages upon it quite equal to if not in excess of 
the assessable value of the property. And we venture to 
assume that the Court will take judicial notice of so noto- 
rious a fact as that there were thousands of miles of rail- 
road in that State, heavily mortgaged, many of the bonds 
of which were held outside of said State, and that could 
not be reached for taxation by assessments against the 
holders. 

This property aggregated in value many millions of dol- 
lars—in this particular case alone—judging by the assess- 
ments amounting to more than $20,000,000. 
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' The aggregate of the assessments in the cases now before 
the Court amounts to more than $50,000,000. 

That this enormous amount of property should bear its 
fair proportion of expenses of government will not be 
denied. 


THe Rieut To Tax AND THE Rieut To CLAssiry PROPERTY 
FOR ‘l'AXATION. 


Unless it can be maintained that the fourteenth article 
of amendment has destroyed it, the State, in the exercise 
of its sovereign power, has the right not only to tax 
according to its discretion, but also to classify property 
for assessment and taxation. 

What the State may do in that behalf has been stated 
by this Court as follows, in THe RarLRoaD COMPANY »v. 
Peniston, 18 Wall., 5. 


At page 29, the Court says— 


“ That the taxing power of a State is one of its attributes 
of sovereignty; that it exists independently of the Consti- 
tution of the United States, and underived from that in- 
strument, and that it may be exercised to an unlimited 
extent upon all property, trades, business, and avocations 
existing or carried on within the territorial boundaries of 
the State, except so far as it bas been surrendered to the 
Federal Government, either expressly or by necessary im- 
plication, are propositions that have often been asserted by 
this Court. And in thus acknowledging the extent of the 
power to tax belonging to the States, we have declared that 
it is indispensable to their continued existence. No one 
ever doubted that, before the adoption of the Constitution 
of the United States, each of the States possessed unlimited 
power to tax, either directly or indirectly, all persons and 
property within their jurisdiction, alike by taxes on polls or 
duties on internal production, manufacture, or use, except 
so far as such taxation was inconsistent with certain treaties 
which had been made. And the Constitution contains no 
express restriction of this power otber than a prohibition 
to lay any duty of tonnage, or any impost, or duty on im- 
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ports or exports, except what may be’ absolutely necessary 
for executing the State’s inspection laws. As was said in 
Lane County v. Oregon: ‘In respect to property, business, 


and persons within their respective limits, the power of 


taxation of the States remuined, and remains entire, not- 
withstanding the Constitution. It is, indeed, a concurrent 
power, (concurrent with that of the General Government,) 
and in the case of a tax upon the same snbject by both Gov- 
ernments, the claim of the United States as the supreme 
authority must be preferred; bat, with this qualification, it 
is absolute. The extent to which it shall he exercised, the 
subjects upon which it shall be exercised, and the mode in 
which it shall be exercised, are all equally within the dis- 
cretion of the Legislatures to which the States commit the exer- 
cise of the power. That discretion is restrained only by the 
will of the people expressed in the State Constitutions, or 
through elections, and by the condition that it must not be 
so used as to burden or embarrass the operations of the 
National Government. There is nothing in the Constitution 


which contemplates or authorizes any direct abridgment of 


this power by National legislation. ‘To the extent just in- 
dicated, it is as complete in the States as the like power, 
within the limits of the Constitution, is complete in Con- 
gress.’ Such are the opinions we have expressed hereto- 
fore, and we adhere to them now.” 


See also, to the same effect, Williams v. Supervisors, 
122 U.S., pp. 163, 164. 

In the light of this opinion, the sovereign and absolute 
power of a State to impose taxes, and to determine the 
extent, the subjects upon, and the mode in which it shall 
be exercised, cannot be disputed. If the right to classify 
ever could have been the subject of reasonable disputation, 
it has been set at rest by the decision of this Court in the 
Kentucky Railroad Tax Cases, 115 U. 8., 321, in which this 
very question was presented, and, at p. 337, disposed of in 
these words : 

«But there is nothing in the Constitation of Kentucky 


that requires taxes to be levied by a uniform method upon 
all descriptions of property. The whvle matter is lett to 
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the discretion of the legislative power, and there is. nothing 
to forbid the classification of property for purposes of taxa- 
tion and the valuation of different classes by different methods. 
The rule of equality, in respect to the subject, only re- 
quires the same means and methods to be applied impartially 
to all the constituents of each class, so that the law shall oper- 
ate equally and uniformly upon all persons in similar cireum- 
stances. There is no objection, therefore, to the discrimi- 
nation made as between railroad companies and other 
corporations in the methods and instrumentalities by which 
the value of their property is ascertained. The different 
nature and uses of their property justify the discrimination 
in this respect which the discretion of the Legislature has 
seen fit to impose. 

“So, the fact that the Legislature has chosen to call a 
railroad, tor purposes of taxation, real estate, does not 
identify it with farming lands and town lots in such a sense 
us imperatively to require the employment of the same 
machinery and methods for all in the process of valuation 
for purposes of taxation.” 

(See also State Railroad Tax Cases, 92 U.S., at 611.) 


It being, then, settled that the State may divide prop- 
erty into classes for the purposes of taxation—may make 
farming lands, city and town lots one class, and railroads, 
their franchises, roadway, etc., another class—it necessarily 
follows that if the State of California has made such a 
division or classification, she has not exceeded her sover- 
eign authority by so doing. 

And it equally follows from this that the State must be 
the judge, and the sole judge, as to what classification shall 
be made within the limit of the power to classify. It can 
only become subject to legal criticism when what is done, 
or provided for, operates unequally upon different persons 
belonging to the same class. (Missouri v. Lewis, 101 U. 
S., 22.) 

Now, what the State has done, and all that it bas done, 
is to designate classes—the franchise, roadway, road-bed, 
rails, and rolling stock are designated as a class, and farm 
lands, &c., as another class—and to provide methods and 
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rules for the assessment of these respective classes. An 
analysis of the provisions of the Constitution and laws of 
California shows this clearly. 

Article thirteen of the Constitution of the State deals 


with “ property” alone, and not with persons or owners 


of property. We are aware that it has been argued here- 
tofore, and doubtless will be again, that this article deals 
with persons, the basis of which contention will be pres- 
ently considered. Section 1 provides that all “ property ” 
shall be taxed in proportion to its value; it then declares 
what the word “ property ” shall embrace. Section 4 pro- 
vides that a mortgage, &c., shall be deemed to be an inter- 
est in the “property,” and proceeds to provide how that 
property shall be assessed, to wit, the value in excess of 
the mortgage shall be assessed to the owner, and the “ in- 
terest in the property,” as represented by the mortgage, to 
the holder of the mortgage. It then excludes from this 
class of property the property (franchise, road-bed, road- 
way, rails, and rolling-stock) held by railroad compa- 
nies, and in section 10 provides for assessing such property 
in its entirety to the company. 

It cannot therefore be said that persons are being dealt 
with, or that this has any relation to classification of per- 
sons, or makes any discrimination as to persons, unless that 
can be extracted from the following language, viz: 

“A mortgage, deed of trust, contract, or other obligation 
by which a debt is secured, shall, for the purpose of assess- 
ment and taxation, be deemed and treated as an interest 
in the property affected thereby, except as to railroad and 
other quasi-public corporations.” 


We have, for the purposes of this discussion, punctuated 
this us it is claimed it should be punctuated. 

Let it be so punctuated, and what is its plain meaning ? 
It is that a “ mortgage,” &., shall be deemed and treated 
as av interest in the property affected thereby except us to 
the property of railroad and other quasi-public corporations. 
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What precedes and what follows shows that this is the 
meaning; that it is “ property” and not “ persens”’ that is 


being dealt with, and that “ property ” is here classified 
i. €., property owned by railroads and other quasi-public 
corporations is embraced in one class, and property not 
held by such corporations in another class. 

This, then, is the mere description of classes of property. 

After providing thus for the classification of “ property,” 
in section 10 provision is distinctly made for assessing: these 
classes. 

The section is here again inserted for convenience, to 
wit: section 10. All property, except as hereinafter in this 
section provided, shall be assessed in the county, city, city 
and county, town, township, or district in which it is sita- 
ated, in the manner prescribed by law. The franchise, 
roadway, road-bed, rails, and rolling stock of all railroads 
operated in more than one county in the State shall be 
assessed by the State Bourd of Equalization, at their actual 
value, and the same shall be apportioned to the counties, 
cities and counties, cities, towns, townships, and districts 
in Which such railroads are located, in proportion to the 
number of miles of railway laid in such counties, cities and 
counties, cities, towns, townships, and <istricts. 

Language cannot make it plainer that these sections 
cover “ property,” and provide for assessing in one class 
property not owned by railroads operating in more than 
one county, in the doing ot which mortgages are to be 
deemed an interest in the property, and so assessed, and the 
‘value in excess of the mortgage is to be deemed an inter- 
est in the same property, and so assessed; and in another 
class “ property ” owned by railroad companies operating 
in more than one county, as to which no such division is 
to be made. It is a distinct classificatiou of “ property,” 
and not a classification of persons. 

In the answer and findings the attempt is made to make 
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this provision as to mortgagor and mortgagee to be a de- 
duction instead of a division. It seems to us to be a pal- 
pable misapprehension of this language, or a misuse of it 
to call this a deduction. 

The entire theorv of the defendant’s case is that there is 
discrimination because deductions are made as to individ- 
vals, and not made as to specified corporations, But we 
submit that this contention is not justified by the language 
of the Constitution. 

Section four of article thirteen first declares that a mort- 
gage shall be deemed to be an interest in the property 
affected thereby. Then, having divided the property 
between the two owners—the mortgagor, and |mortgagee, 
at the line marked by the difference between the value of 
the whole and the amount of the mortgage—it proceeds, 
secondly, to direct that these separate interests shall be 
separately assessed. 

It isa misnomer to call this a deduction from the interest 
of the owner of the property. It is simply an ascertain- 
meut of the amount of actual property each has, and an 
assessment of each accordingly. But it may be urged that 
the result is the same because no such division is made in 
case of railroad property, and therefore there is discrimi- 
nation. 

The railroad property is not taxed bevond its value, but 
it is not divided as property between the mortgagor (the 
company) and the mortgagee (the bondholder), and each 
taxed separately for his interest. Or, to state it yet differ- 
ently, the mortgage in this case is not declared to be an 
interest in the railroad property, and the assessment is 
against the owner as to the entire value. 

Is this an unlawful discrimination ? 

The answer to this question, we submit, is found in the 
principles of law which control the powers and rights of 
sovereign States to classify the property within the State 
for purposes qf taxation. 
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In the consideration of the question what is the extent 
and nature of this sovereign right of classification of prop- 
erty for taxation we desire to guard against misapprehen- 
sion by stating the limitations Upon this sovereign power 

And we state that this power of classification is not one 
that is unlimited, and, by the judiciary, non-reviewable, 
the sense that, under the cover of the power of classifica- 
tion, arbitrary and despotic power can be exercised, sach 
us is violative of the fundamental principles of free gov- 
ernment, 

For example, under this power to classify and to tax, 
the Legislature has no right to adopt a system of taxation 
Which is purely arbitrary. This is so because ** apportion- 
ment” is of the very detinition of taxation. Nor ean the 
Leyislature impose taxes for private as distinguished from 
public purposes. (Cooley, Const. Lim., 175; Stuart v. 
Palmer, 74 N. Y., 189.) 

Hence a classification, for taxation, which classified prop- 
erty belonging to males and that belonging ti females, 
separately, and imposed all the tuxes Upon the property of 
the females, would be no “classification” at all within the 
sense of that word in tax cianiine and would be void as 
violative of the fundamental principles of all constitutional 


government. (20 Blatch., 342.) So a tax imposed for the 


purpose of bestowing its proceeds upon the private fortares 
of individuals, would be void for the same reason. The 
invalidity of such pretended classification would not arise 
from its being violative of the fourteenth amendment spe- 
cifically or in particular, but would be because it involves 
au attempt to exercise power outside of the prerogatives 
of government. 

Precisely this has been held by this Court in a maltitude 
of cases, and conspicuously in Wilkinsou v. Leland, 2 Pet., 
657, 658; Terret v. Taylor, 9 Cr., 43; Von wera v. 
Quincy, 4 Wall., 550; Sinking Fund Cases, 99 U. & 
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The cases upon this subject will be found farther collected 
in Cooley Const. Lim., 175, note 5,and in Bank v. Moher, 
20 Blatch, 342. 

What is meant, therefore, to be designated by, and 
included in, this sovereign and unfettered power, discretion 
and right of choice, which is held by every State in making 
classification of property for taxation, is not the power to 
disregard the fundamental principles of free government 
and of private property rights; but this power does mean 
that the Legislature, in making classification and imposing 
taxes, is (aside from limitations in the State Constitution) 
subject to no other restraints, in the exercise of these high 
discretions, than those limitations which make the bound- 
aries of the legislative power in every constitutional gov- 
ernment—such limitations, for example, as that property 
shall not be taken without due process of law; that one 
man’s property shall not be taken to be bestowed upon 
another man ; that the ends of taxation shall be public and 
not private ; that the apportionment of taxation shall not be 
arbitrary merely, and the like. 

Or, stated in another way, this sovereign power of classi- 
fication for taxation is one whose boundaries are such (to 
here adopt the words of Chief-Justice Marshall in McCul- 
lough v. Maryland, 4 Wheat, 428), that “the security 
against abuse of the power is found in the structure of the 
Government itself.” 

Stated in still another form, the limitation upon this 
power to classify and tax (here again adopting the language 
of Chief-Justice Marshall in McCullough v. Maryland) the 
power of taxation “ may be legitimately exercised on the 
objects to which it is applicable to the unlimited extent to 
which the Government may choose to carry it.” In Bank 
v. Billings, 4 Pet., 561, the same Chief Justice says this 
vital power may be abused, but “ the interest, the wisdom 
and the justice of the representative body, and its relations 
with its constituents, furnish the on/y security against un- 
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just and excessive taxation as well as against unwise 
taxation.” 

And this Court, through the same eminent Chief Justice, 
repeats the doctrine of the unlimited nature of this power, 
where be says, “it is unfit for the judicial department to 
inquire what degree of taxation is legitimate or wise, and 
what may amount to an abuse of the power.” (McCallough 
v. Maryland, 4 Wheat, 430.) 

The plain result of the proposition which we have now 
stated so fully, to wit, that the State’s power and right of 
choice, in making classifications for taxation, is (aside from 
restraints in the State Constitution) bounded only by the 
limitations which restrain the powers of legislation in every 
free Government, is this one, namely, that the classification 
of railroad property for taxation by itself, and without the 
right of deducting mortgage debts, is not in excess of 
legitimate classification for taxation, unless so to classify 
and tax is such a flagrant usurpation and injustice as make 
it violative of the fundamental principles of property right 
as protected by all free Governments. 

Now, is the law of California, which the defense in the 
present case assails, of this flagrantly-unjust character, or, 
on the other hand, is this discrimination complained of 
sanctioned by reason and justice? 

Wee shall see that this assailed discrimination is most 
manifestly founded in the highest considerations of justice, 

In entering upon the considerations which show this, it 
is essential to fix in the argument a proposition somewhat 
preliminary to our present position, that this discrimination 
complained of is no unequal discrimination, and is essen- 
tiaily just. 

The preliminary point is this, to wit, that the criticism 
directed against this discrimination is founded in an utter 
mistake of fact. ‘The criticism asserts that this diserimi- 
nation against railroad property is an attempt to deprive 
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‘“* persons ”’ who become members of a railroad corporation 
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of the equal protection of the law, by taxing them, merely 
because they are sucli members, enormously in excess of 
other citizens. This is the prominent, indeed, the * stock ” 
objection to the legislation here assailed 

Stated in another way, the criticism is one which asserts 
that the American citizen is, by these laws, treated as a 
kind of ont!aw; treated as one to be despoiled at the mere 
saprice of the Legislature, and this solely. because he has 
entered, with his property, one of these railroad corpora- 
tions. 

The mistake is in the assumption that these tax laws 
regard and deal with the natural persons, and their separate 
and private property, which make np these corporations, in 
their natural and individual, as distinguished from their 
associated and artificial, character and capacity, and that 
the Legislature, in the very nature of the subject-matter, 
cannot, in imposing these taxes, regard the property in- 
vested in the corporations as in any other legal predica- 
ment or status than is an equivalent. amount of similar 
property held by individuals as natural persons, 

Now, it is palpable that the very opposite of this is the 
truth. 

When the citizen enters such a corporation he does so 
with the purpose of obtaining, from his Government, for 
himself and his corporate property, very high and valuable 
powers, rights, immunities, privileges, and franchises which 
are never held by the private citizen. He asks to be en- 
dowed with some of the very highest attributes of govern- 
mental sovereignty, and some of the most valuable fran- 
chises which originally belonged exclusively to sovereign 
States. In asking these, he does it with full knowledge in 
advance that the laws of his State, and indeed of all modern 
civilized States, impose corresponding obligations and con- 
tributions to the Government in return for these most valu- 
able franchises so sought and bestowed. 


On entering such corporation he asks that he may be 
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allowed to impose tolls upon all who use these highways 
of the State—highways made under the exercise of the 
right of eminent domain—and he gets this right to levy 
the tolls. 

He asks that he may be exempt from the laws of the 
State which, as against a private citizen, prohibita common 
labor on the Sabbath day. And he claims from the State 
the right to labor and take tolls on three bundred and sixty- 
five days in each year. He asks from the State the right 
to demand (what is not accorded to private travel) that all 
other lines of commerce shall afford to him and to his line 
all reasonable connections, exchanges, and facilities for 
business, and he receives these enforced privileges, which 
are not accorded to any others of the people. He demands 
from the State the right, without your leave and against 
your protest, to cut in twain vour farm or the curtilage of 
your house, and from the State he gets the right accorded 
to none others of the people. He demands from the State 
the right to destroy vour home, to penetrate the heart of 
your cities, to occupy with his highway your highways, and 
to render all these unsafe, uncomfortable, and unwhole- 
some, and he gets from the Sate the right to do all these— 
rights accorded to none other of the citizens. 

[t is needless to go on with this catalogue of supremely 
important franchises and privileges so accorded to these 
railroad corporations, and denied to all other citizens. 

What we have stated is ample for the purpose of show- 
ing that it is an utter mistake to say that property so en- 
dowed with such exceptional powers, rights, and franchises, 
so derived from the State, must be classified for purposes 
of taxation precisely like all other property of the people, 
which holds, and is connected with, not one of these vala- 
able franchises which are connected with and @tfect, with 
increased values, every particle of railroad property. 

In brief, these corporations possess in connection with 


their holdings a species of property intangible, but of im- 
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mense value, specially granted to them by legislative enact- 
ment, known as “ franchises,” which individuals do not 
have in respect to their holdings. It carries with it advan- 
tages of succession, perpetuity, &c., not enjoyed by indi- 
viduals. It is the very life of these artificial persons. 
They have the right of eminent domain; they have the 
privileges and immunities of common carriers ; they come 
into being to conduct a special business intimately asso- 
ciated with the trade and commerce of the country, and 
the property they hold other than the franchise is only 
an incident to, or an instrumentality used as a means of 


making useful, this intangible yet most important part of 


their property, the “‘ franchise.” This franchise is insepar- 
able from its ties, rails, &c., and it is impossible, certainly 
impracticable, to separate the one from the other in reach- 
ing its value; vet the fact that they were assessed together 
is one of the complaints made in this case. What it has 
in the shape of property has associated with it and insepar- 
able from it that most valuable element, the “ franchise; ” 
franchise and road-bed and _rails, and so on, go to make up 
the property of this artificial person. And thus it is made 
necessary to group them all together for the purpose of 
assessment; and other property, having no such element: 
and no such condition, justly occupies a place as a distinct 
class. 

Again: The State in the exercise of its sovereign power 
could not do otherwise than make this a distinctive class 
without doing one of two things, viz.: 

It must tax its citizens to the full value of the property 
held by them, respectively, irrespective of mortgages; or 
it must permit to escape taxation all railroad property 
embraced in franchise, road-bed, &c., that is mortgaged 
to its full value. 

Such property of a railroad company, it cannot be 
denied, should be subjected to a tax, but it could not be 
liable to a tax upon the principle of making a division, 
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such as is provided for, above referred to, because the 
the holdings of the bonds secured render the collection of 
such a tax, if so assessed, impracticable, indeed impossible. 
These bonds are sold and held all over the world, as is 
shown by the history of snch railroad bonds the world 
over, and are in this respect unlike all private mortgages. 
And so the alternative was presented either to oppress the 
citizen by imposing a tax on property that he only in part 
owned, or dividing property held under such dissimilar 
conditions into classes in their nature and constituent ele- 
ments wholly distinct, and thereby making subject to 
taxation, property, which it in large part created by 
granting the franchise, and which without such classifica- 
tion would escape taxation. 

Who can say that such an exercise of sovereign power 
was not wise? 

Who can say that such a division or classitication works 
Injustice ? 

Who can justly say that property, thus brought into 
being, can be relieved from all taxation because it has 
been mortgaged to its full value, unless citizens whose 
property is the result of their own endeavors, and in no 
part the gift of the sovereign, shall also be taxed to the 
tull value regardless of encumbrances / 

Yet the contention of the defendant is, in effect, that 
the property of an individual having none of these quali- 
ties, having had no grant of a franchise, no right of emi- 
nent domain, none of the many incidents and advantages 
enjoyed by a corporation, standing in a position entirely 
different from that of a corporation, and his property being 
different in its characteristics and elements, must be treated 
exactly like that of a corporation, in respect to taxation ; 
or rather that whatever the State may do for its citizens, In 
their individual capacity, as such, in relation to the taxa- 
tion of their property, precisely the same thing must be 
done as to the property of these corporations; and the fail- 
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ure to treat these essentiallv-different classes of property 
held by these two classes of persons i precisely the same 
way, Is an unlawful discrimination. 
This contention of the defendant, is, it seems to us, most 
conclusively answered by the Court in the 
STATE Rar“tRoaD Tax Cases, 92 U.S., 575. 
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State Freight Tax Cases. 15 Wall.. 232. 


State Tax on Gross Receipts. 15 Wall.. 284 


We will have occasion to further consider this subject in 
another connection. 

In this connection we bring attention to the twenty-eighth 
finding (Rec. 43), it being in substance set up in the answer. 

[t is attempted by this to show a discrimination against 
the defendant by attempting to show that there are other 
corporations similarly situated where deductions areallowed., 

But an examination of the tacts as alleged in the answer 
and as found in this finding fall very short of aecomplish- 
ing this. 

The Court will observe that it finds that corporations 
were formed for the purpose of operating “ property ” not 
railroad property; that there are divers natural persons, 
not corporations, operating “property” iti more than one 
county ; that there are railroads operated In one county, 
not more than one; that there is one railroad operated in 
more than one county owned by a named individual; that 
there is another owned by a private corporation, operated 
in two counties, used for the same purposes as the defend- 
ant’s road; that there are divers other private corporations 
and individuals and partnerships owning and operating rail- 
roads, and that all of these own /unds that are assessed by the 
local assessors and all are entitled to have deductions made, 
and have beeu allowed such deductions. 

This finding that they are “entitled to have deductions 


made ’”’ is a mere legal conclusion; but, waiving that, we 
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fail to see how the facts above referred to can affect this 
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There is no averment or finding that anv deduction was 
made on account of any mortgage of the franchise, &e. ; but 
even if such deductions have been allowed. it eould not 
affect the legal principle here involved. 

The question is. does the Constituti nn make such a dis- 
crimination. Not whether the officials commited an error in 
dealing with special cases. 

If they are of the same class as the defendant, and dedue- 
tions were made, they were wrongfully made; it was ap 
error of the officials ; if they are of the sume class ius the 
defendant, the Constitution deals with them the same as 
the defendant, and the constitutional provision cannot be 
stricken down beecanse the officers committed an error in 
allowing a deduction or division that the Constitution did 
not make Nor Cut the defendant escape paying its taux 
because of a mistake made by the assessor in dealing with 
the property or some other individual, or corporation, 

We insist, therefore, that there is no discrimination by 
which the detendant is denied the equal protection of the 
laws. 

THE NEXT QUESTION IS, IS THE ASSESSMENT AN ATTEMPT 
ro TAKE THE PROPERTY OF THE DEFENDANT WITHOUT “ DUE 
Process oF Law. ” 

This contention of the defendant rests upon the assertion 
that there is no notice given of the assessment, and that 
while in case of individnals in respect to assessment of 
their property notice and a hearing are provided for before 
the local or county board of Equalization, no notice of 
assessment by or hearing is provided for, before the State 
Board of Equalization, which makes the assessment against 
corporations such as the defendant, 

There is no complaint that all corporations of the same 
class as the defendant are not treated alike in this regard. 


The complaint is, that while notice is given to one class no 
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notice is given to the other. One class is uot dealt with 
precisely as property of corporations and individuals be- 
longing to another class. 
What constitutes notice, due process of law, has been 
fully considered by this Court in— ~ 


State Railroad Tax Cases, 92 U.S., 575. 
MeMillen v. Anderson, 95 U. 8., 37. 
Davidson v. New Orleans, 96 U. 8., 97. 


Kentucky R. R. Cases, 115 U. S., 381. 


In the last-cited case the Court says: 


‘In support of these propositions, it is contended on be- 
half of the plaintiffs in error, that, by the enforcement of 
these judgments, they will be deprived of their property 
without due process of law, because the valuation of their 
property under the act is made by the Board of Railroad 
Commissioners without the right on their part to notice of 
the proceeding, or the right to be heard in opposition to 
any proposed action of the Board in its progress. It has, 
however, been repeatedly decided by this Court that the 
proceedings to raise the public revenue by levying and 
collecting taxes, are not necessarily judicial, and that ‘due 
process of law,’ as applied to that subject, does not imply 
or require the right to such notice and hearing as are con- 
sidered to be essential to the validity of the proceedings 
and judgments of judicial tribunals. Notice by statute is 
generally the only notice given, and that has been held 
sutticient. ‘In judging what is due process of law,’ said 
Mr. Justice Bradley, in Davidson v. New Orleans, 96 U. 
S., 97, 107, ‘ respect must be had to the cause and the ob- 
ject of the taking, whether under the taxing power, the 
power of eminent domain, or the power of assessment for 
local improvements, or none of these; and, if found to be 
suitable or admissible in the special case, it will be ad- 
judged to be due process of law; but if found to be arbi- 
trary, oppressive, and unjust, it may be declared to be not 
due process of law.’ 

“In its application to proceeding for the levy and col- 
lection of taxes, it was said in McMillen v. Anderson, 95 a 
U. 8., 37, 42, that it ‘is not, and never has been, consid- | 
ered necessary to the validity of a tax’ ‘that the party 
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charged should have been present, or had an opportunity 
to be present, in some tribunal when he was assessed.’ 
This language, it is true, was used in the decision of a case 
in reference to a license tax, where all the circumstances 
of its assessment were declared by statute, and nothing 
was intrusted to the discretion of public officers; but, in 
the State Railroad Tax Cases, 92 U. S., 575, 610, where 
the ascertainment of the taxable value of railroads was 
the duty of a Board, as in the present cases, whose assess- 
ment was challenged for the reason that the proceeding 
was not ‘due process of law,’ for want of notice and a 
hearing, it was said by Mr, Justice Miller, delivering the 
opinion of the Court: ‘This Board has its time of sitting 
fixed by law. Its sessions are not secret. No obstruction 
exists to the appearance of any one before it to assert a 
right or redress a wrong, and in the business of assessing 
tuxes, this is all that can be reasonably asked.’ ” 


Without entering into details here, it is sufficient to say 
that the statute on which this decision was made is, in all 
its essential features, the same as the Constitution and laws 
of California, in respect of making assessments. Un- 
doubtedly, if the State has the right to make classes of 
property, it has the right to fix the methods of assessing 
property in these respective classes, and it cannot be re- 
quired to make these methods the same for all classes. 


Dip tHe Derenpant Have Notice, X&e.? 
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1. The Constitution, section 1, article 13, provides that 
‘*¢ all property’ in the State shall be taxed in proportion to 
its value, to be ascertained as provided by law.” 


2. Section 9 creates a State Board of Equalization. 


8. Section 10 provides that the franchise, &c., of rail- 
roads operated in more than one county shall be assessed 
vy the State Board. 

So here was notice in the Constitution that this property 
of this company would be assessed by this Board as the 
Legislature might provide. 
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4. The Legislature did make provision for such assess- 


ment, and fur hearing, viz.: 


8664. The President, Secretary, or Managing Agent, or 
such other officer as the State Board of Equalization may 
designate, of any corporation, and each person, or associ- 
ation of persons, owning or operating any railroad in more 
than one county in this State, shall, on or before the first 
Monday in April of each year, furnish the said Board a 
stutement, signed and sworn to by one of such officers, or 
by the person or one of the persons forming such associ- 
ation, showing in detail for the year ending on the first 
Monday in March in each year— 

1. The whole number of miles of railway in the State; 
and where the line is partly out of the State, the whole 
number of miles without the State, and the whole number 
within the State, owned or operated by such corporation, 
person, or association, 

2. The value of the roudway, road-bed, and rails of the 
whole railway, and the value of the same within the State. 

8. The width of the night ot way. 

4. The number of each kind of all rolling-stock used by 
such corporation, person, or association in operating the 
entire railway, including the part without the State. 

5. Number, kind, and value of rolling-stock owned and 
operated in the State. 

6. Number, kind, and value of rolling-stock used in the 
State, but owned by the party making the returns, 

7. Number, kind, and value of rolling-stock owned, but 
used out of the State, either upon division of road operated 
by the party making the returns, or by and upon other 
railways. 

Also, showing in detail for the year preceding the first 
of January— 

1. The gross earnings of the entire road. 

2. ‘The gross earnings of the road in the State, and 
where the railway is let to other operators, how much was 
derived by the lessor as rental. 

3. The cost of operating the entire, exclusive of Sinking 
fund, expenses of land department, and money paid to 
the United States. 

4. Net income for such year, and amount of dividend 
declared. 
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5. Capital stock authorized. 
}. Capital stock paid in. 
7. Funded debt. 

8 Number of shares authorized. 

9 Number of shares of stock issued. 

LV. Any other tacts the State Board of Kqualization nay 
require. 

11. A description of the road, giving the points of en- 
trance into and the point ol exit from each county, with ra | 
statement of the number of miles in each county. Whena 
description of the road shall once have been given no other 
annua! deseription thereatter is necessary, unless the road 
shall have been changed. Whenever the road, or any por- 
tion of the road is advertised to be sold, or is sold, for taxes, 
either State or country, no othe description Is necessary than 
that viven by, and the Sume Is conclusive upon, the corpor- 
ation, person, or association giving the description. No 
assessment is invalid on account of a misdeseription of the 
railway or the right of way for the same. If such statement 
18 not Tul nished iis above Dro iddect, the assessment made by 
the State Board Oo} Equalization upon the property of the 
corporation, person, or association failing to furnish the 
state ment is conclusive and final | [yn etfect March v. 18383.} 
ot rallroad propel ry DY State Board of Kqual- 
IS7¥. article 13 ‘tion 10; lying 
horized 

(Scheme of taxation pressed by Cal. Const. and act of 
ISSO beld to be in eg ret with tI “oderal Constitution in 
San Mateo v Seffh. P. R.R. Co., U.S. Court, Dist. Cal., 
13 Fed. R 422.) 

3665. The State Board of Equalization must meet at the 
State Capitol on the first Monday in August, and continue 
in Open session from day to dav, Sundays excepted, until 
the third Monday in August. At such meeting the Board 
must assess the franchise, roadway, road-bed, rails, and 
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within limits of State, } , ond. ) 


rolling stock of all railroads operated in more than one 
county, Asseasment must be made to the corporation, 
person, Or association of persons ownlng the same, and 
must be made npon the entire railway within the State, and 
must include the right of way, bridges, culverts, wharves, 
and moles upon which the track is laid, and all steamers 
which are engaged in transporting passengers, treights, and 


passenger and freight cars across waters which divide the 
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road. The depots, stations, shops, and buildings erected 
upon the space covered by the right of way are assessed by 
the assessor of the county wherein they are situate. Within 
ten days after the third Monday of August the Board must 
apportion the total assessment of the franchise, roadway, 
road-bed, rails, and rolling-stock of each railway to the 
counties, or cities and counties, in which such railway is 
located, in proportion to the number of miles of railway 
laid in such counties, and cities and counties. The Board 
must also, within said time, transmit by mail to the county 
auditor of each county, or city and county, to which such 
apportionment shall have been made, a statement showing 
the length of the main track of such railway within the 
county, or city and county, with a description of the whole 
of the said track within the county, or city and county, in- 
cluding the right of way by metes and bounds, or other 
description suflicient for identification, the assessed value 
per mile of the same, as fixed by a pro rata distribution per 
mile of the assessed value of the whole franchise, roadway, 
road- bed, rails, and rolling-stock of such railway within the 
State, and the amount apportioned to the county, or city 
and county. The auditor must enter the statement on the 
assessment roll or book of the county, or city and county, 
and where the county is divided into assessorial townships 
or districts, then on the roll or book of any township or dis- 
trict he may select, and enter the amount of the assessment 
apportioned to the county, or city and county, in the colamn 
of the assessment book or roll as aforesaid, which shows the 
total value of all property for taxation, either of the county, 
city and county, or such township or district. On the first 
Monday in October the Board of Supervisors must make, 
and cause to be entered in the proper record book, an order 
stating and declaring the length of the main track of the 
railway assessed by the State Board of Kqualization within 
the county, the assessed value per mile ot such railway, the 
number of miles of track, and the assessed value of such 
railway lying in each city, town, township, school, and road 
district, or lesser taxing district in the county, or city and 
county, through which such railway runs, as fixed by the 
State Board of Equalization, which shall constitute the 
assessment value of ‘said property for taxable purposes in 
such city, town, township, school, road, or other district; 
and the clerk of the Board of Supervisors must transmit 
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a copy of each order or equalization to the city coun- 
cil or trustees, or other legislative body of incorporated 
cities or towns,the trustees of each school district,and the 
authorized authorities of other taxation districts through 
which such railway runs. All such railway property shall 
be taxable upon said assessment, at the same rates, by the 
sane Officers, and for the same purposes as the property of 
individuals within such city, town, township, school, road, 
and lesser taxation districts, respectively. If the owner of 
a railway assessed by the State Board of Equalization is 
dissatisfied with the assessment made by the Board, such 
owner may, at the meeting of the Board, under the pro- 
vision of section three thousand six hundred and ninety- 
two of the political code, between the third Monday in 
August and the third Monday in September, apply to the 
Board to have the same corrected in any particular, and 
the Board may correct and increase or lower the assess- 
meut made by it, so as to equalize the same with the assess- 
ment of other property in the State. If the Board shall in- 
crease or lower any assessment previously made by it, it 
must make a statement to the county auditor of the county 
attected by the change in the assessment of the change 
made, and the auditor must note such change upon the 
ussessment book or roll of the county, as directed by the 
Board. [In effect March 9, 1883.] 


Now here is not only notice to the company, but an actual 
appearance by the company before the Board, in the fact 
that it makes this answer required by law, and not only an 
appearance as a party but in effect an appearance as a wit- 
ness at a hearing, because it not only returns the amount 
of property it holds, but also testifies under oath as to the 
value of the railway as to which the return is made. 

We most respectfully submit that to assert in the face of 
all this that the company had no notice and no opportunity 
to be heard, has no substantial foundation upon which to 
rest, either in fact or law. 

The case from which we have quoted above, and the 
cases therein cited and quoted from, place it beyond con- 
troversy that this is notice —* due process of law.” 
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Dogs THE FouRTEENTH AMENDMENT AFFECT THIS CASE? 


That the classification that was made by the State is one 
that it could lawfully make if the fourteenth amendment 
had not been adopted jmust, we think, in the light of the 
authorities, be conceded, and therefore the next question is, 
Has that amendment destroyed that right to thus classify ? 

We insist that that amendment has no relation to this 
power of the State to impose taxes; that it does not enlarge 
the restrictions upon the State, which we have above stated ; 
that, so far as the ;ower to tax is concerned, the amend- 
ment leaves the power of the State just where it found it. 

Let it be carefully remembered, throughout the consider- 
ation of the present point, that our contention is not that 
property held by corporations is not entitled to all consti- 
tutional protection to which other property is entitled; but 
our contention is that, being so entitled to all the protection 
secured by the Constitution to the property of natural per- 
sons, yet neither corporation property, nor the property of 
natural persons, is, by the fourteenth amendment, or any 
other constitutional provision, protected against the power 
and right of the State to classify property for purposes of 
taxation; that in making this classification for taxation and 
for exemption, the State is not confined to any one iron rule 
on which it is bound to base classification, as tor example 
upon the actual value of property; that, on the other hand, 
in making classification the Constitutions of the States, and 
the laws of the States may base the classification, either in 
whole or in part, upon either the value of the property taxed, 
or upon the nature or usefulness, to the State, of the prop- 
erty taxed, or upon the nature of the business taxed, or 
upon the value and nature of the franchises held in con- 
nection with the property taxed, or upon the usefulness, to 
the State, of the profession or business of the persons taxed, 
or upon the conditions of helplessness, or inability to pay, 
of the persons to be taxed or exempted from taxation. 

In short, this power of classification, held by the State, 
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has no other limitation than the sovereign pleasure of the 
State, exercised, however, under the restraints which limit 
the powers of all constitutional governments, such as that 
property shall not be taken without due process of law, and 
the like. 

What led to the adoption of this amendment and what 
it was intended to accomplish, its “ pervading spirit,” never 
can be more forcibly stated than in the language of this 
Court in the Slaughter House Cases, 16 Wall. The sub- 
stance of that “ pervading spirit, as there declared by the 
Court, is to confer citizenship on the negro race, just re- 
leased from bondage, and to prohibit ‘hostile discrimination 
against that race; and that this amendment might be 
safely trusted to prohibit such slavery as Mexican peonage 
or Chinese cooley labor, and that “in any fair and just 
construction ” of any phrase or section of the amendments 
this “ pervading spirit” must be looked to, and then the 
Court uses this language: 

‘*‘ Nor shall any State deny to any person within its juris- 
diction the equal protection of the laws. In the light of 
the history of these amendments, and the pervading pur- 
pose of them, which we have already discussed, it is not 
difticult to give a meaning to this clause. The existence 
of laws in the States where the newly-emancipated negroes 
resided, which discriminated with gross injustice and hard- 
ship against them as a class, was the evil to be remedied 
by this clause, and by it such laws are forbidden. If, 
however, the States did not conform their laws to its re- 
quirements, then, by the fifth section of the article of 
amendment, Congress was authorized to enforce it by suit 
able legislation. We doubt very much whether any action 
of a State not directed by way of discriminating against 
the negroes as a class, or on account of their race, will 
EVER be held to come within the purview of this provision. It 
is so clearly a provision for that race, and that emergency, that 
«@ STRONG CASE would be necessary for its application fo ANY 
OTHER.” 


This is repeated, emphasized, and enlarged upon in the 


case of Strouder v. West Virginia, 100 U. S., at 306. 
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It is again repeated in Ex-parte Virginia, 100 U. S., at p. 


844. 
And that this Court would not permit this amendment 
to be strained beyond this ‘‘ pervading spirit’’ is shown by 
the decision in the case of Elk v. Wilkins, 112 U. S., 94. 

This amendment was analyzed by Mr. Justice Wood in 
the Insurance Company v. The City of New Orleans, 1 Wood, 
at p, 87. He distinctly held that a corporation is not a * cit- 
izen” or ** person,” within the meaning of the fourteenth article 
of amendment. 

We quote from page 88: 

“Only natural persons can be born or naturalized ; 
only natural persons can be deprived of life or liberty; so 
that it is clear that artificial persons are excluded from the 
provisions of the first two clauses just quoted. If we adopt 
the construction claimed by complainants, we must hold 
that the word “ person,” where it occurs the third time in 
this section, has a wider and more comprehensive meaning 
than in the other clauses of the section where it occurs. 
This would be a construction for which we find no warrant 
in the rules of interpretation. The plain and evident 
meaning of the section is, that the persons to whom the 
equal protection of the law is secured are persons born 
or naturalized or endowed with life and liberty, and con- 
sequently natural and not artificial persons. This construe- 
tion of the section is strengthened by the history of the 


submission by Congress, and the adoption by the States of | 


the fourteenth amendment. so fresh ip all minds as to need 
no rehearsal.” ese Reng Ler Gy, vw . Co 


But in the Santa Clara Case, 118 U. S., 396, “ before 
argument,” the Chief-Justice said: 


“The Court does not wish to hear argument on the 
question whether the provision in the fourteenth amend- 
ment to the Constitution, which forbids a State to deny to 
any person within its jurisdiction the equal protection of 


the laws, applies to these corporations. We are all of 


opinion that it does.” 


. ‘And in the case of Philadelphia Fire Association v. New 
York, 119 U. S.,121, Mr. Justice Harlan, in his dissenting 
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opinion, quotes the remark of the Chief-Justice above, and 
then deals with the subject under consideration upon the 
assumption that it is settled that corporations are persons 
in contemplation of that provision of the fourteenth article, 
which forbids a State to deny to any person within its 
jurisdiction the equal protection of the laws. 

We cannot but understand that that declaration by the 
Chief-Justice was the result of a consideration of the ques- 
tion by the Court, although it was a question not necessary, 
or perhaps we may with propriety sav, even proper, to be 
decided in that case, as there was in it a question upon which 
this case must be decided not involving constitutional law. 
There was another constitutional question of equal import- 
ance involved in that and its associate cases, to wit, whether 
the assessments were unlawful and unjust discrimination ; 
but, while the Court, as appears by the quotation, had con- 
cluded that corporations were persons, (a constitutional ques- 
tion,) they did not decide the other constitutional questions 
above stated,and Mr. Justice Field,in hisconcurring opinion 
expresses “ regret that it has not been deemed consistent 
with duty to decide the important constitutional questions 
involved, and particularly the one which was so fully con- 
sidered in the Circuit Court and elaborately argued here, 
that in the assessment upon which the taxes were levied an 
unlawfal and unjust discrimination was made,’’ Xe. 

From this statement bv Mr. Justice Field it might be so 
far inferred that neither of these questions was in fact 
decided, as that counsel may, without impropriety, ask that 
this most important question shall not be deemed con- 
cluded. 

If it be true that the purposes of these amendments were 
us so forcibly stated in the cases above cited, and if the 
declaration that these purposes and the all-pervading spirit, 
as therein expressed and defined, is to be considered in de- 
termining what is embraced within its provisions, then 


these provisions do not embrace corporations. 
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But assuming that it does embrace corporations, the 
question still remains whether they are to be considered 
as standing precisely on the same footing as natural per- 
sons. They are endowed with some qualities that a natural 
person cannot have, and they cannot be endowed with some 
qualities possessed by natural persons. They cannot hold 
office, nor vote, nor sit on juries, and the like, and the 
withholding of these privileges could not be depriving them 
of the equal protection of the laws, although these are con- 
ferred upon all other “ persons.” 

And therefore, even if they are persons, they are only 
persons of their own class, and as such are entitled only to 
have all, of that class, treated alike when the conditions are 
the same, or to be treated the same as natural persons when 
the conditions are the same. 

And, if corporations are embraced as persons, there still 
remains the further question, is it a denial of the equal 
protection of the laws if, having provided for notice as to 
assessments against individuals by county boards, the same 
notice is not provided in case assessment of corporations by 
the State Board, and is it a denial of the equal protection 


of the laws to allow a division between mortgagor and 


mortgagee in case of the individuals and deny it in case of 
the corporations, for the purposes of taxation ? 

We insist that they are not embraced in this amendment 
for any such purposes or considerations. Nothing could 
have been farther from the minds of the makers of that 
amendment than the thought that it was in any way to 
interfere with the power of a State to regulate after its 
own methods, and according to its own discretion, the 
assessment and collection of taxes. 


But it is contended now by this defendant that this 
language is so elastic that it can be stretched over all the 
atfuirs of corporations, and control the State in the exercise 
of its right of taxation as to such corporations. 

We have already seen by the adjudications of this Court 


~~ 
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how supreme and absolute is the power of a State as to 
tuxation. 

That was a known and thoroughly recognized right, a 
right indispensable to its existence, a right which cannot 
be hampered or trammelled, except by the clearest prohibi- 
tion by its only superior, the Constitution of the United 
States. And we most respectfully submit that the language 
well known to have been intended to subserve one purpose, 
of which is to accomplish the pur- 
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the ** pervading spirit 
pose stated by the Court, cannot, without violence, be used 
to strike down a sovereign right of a State. 

Certainly such right of the State would not be held to 
be trespassed upon by the Constitution of the United States 
without the clearest provision. No doubtful or uncertain 
language could have that effect, and this is especially so in 
the matter now under consideration, because it is a right 
of such supreme importance, and because of the express 
reservation in favor of the States of all power not expressly 
delegated. 

There has been no utterance of this Court that we have 
seen that qualifies or casts any doubt upon this declaration 
in the Slaughter House Cases, viz., “that a strong case 
would be necessary for its application to any other,” 7. e., 
the protection of the negro race. 

Now, is this such a case? 

If it is conceded that corporations are persons within the 
fourteenth amendment, it must, on the other hand, also 
be conceded that they are not so in all legal respects; and 
we insist that they are not so in the sense and to the extent 
that the State has been deprived of its power to classify 
their property for taxation according to its own sovereign 
will. 

But to the position now stated, that the tax upon de- 
fendant’s property is vindicated by the inherent and sov- 
ereign right of the State to classify property and to tax it 


‘ . \ ' . 
according to its class, The reply is made that this power 
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to classify is, in California, subject to the other constitu- 
tional rule, that it matters not what classification may be 
adopted, each and every class and item must be taxed 
under one and the same rule of assessmeut, to wit, that it 
‘shall be taxed in proportion to its value, to be ascertained 
as provided by law; ” that in the case at bar no complaint 
is made as to the per cent. or rute of taxation, as there is 
no difference in the rate assessed against defendant and 
others, nor is the complaint that defendant’s property is 
classed by itself; but the complaint is that “a different 
rule is followed in ascertaining the value of the property 
of railroad corporations, as a basis for taxation, from that 
followed in ascertaining the value of property held by 
natural persons. In estimating the value, in one case, 
certain elements are considered by which the value, as a 
basis for taxation, is /essened ; in estimating the value, in 
uuother case, those elements are omitted by which the 
valuation is proportionally increased ” (9 Sawyer, 199, 200); 


’ of property, for taxation, must be 


that * clussitication ’ 
based upon the “difference in the nature of the different 
or on “the different uses to which it 


> 


parcels of property,’ 


is applied” (9 Sawyer, 199); that, under this power of 


classification, based on the nature and uses of property, 
school property, church property, and other property not 
held for private gain may be classified as exempt, because 
of the benefits done to the State, without violating the 
fourteenth article of amendment (9 Sawyer, 189); but 
that all this does not justify the present tax, because it 
taxes al/ the property of the railroads by this radically- 
ditferent and more-burdensome rule of assessment, in- 
cluding such as its farms and other lands not at all con- 
nected, in point of use, with the railroad, and this although 
these lands differ in no respect from the lands of the people 
generally, except in the fact that one is owned by a rail- 


road and the other not. 
This, it is asserted, is no legitimate “ classification” any 


ad 
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more than it would be legitimate to classify all property 
owned by while persons as exempt, and that owned by 
colored persons as alone taxable. 

This is, in its substance, a strong statement, by Mr. 
Justice Field, in Santa Clara Case, of the whole argument 
against this tax so far as based on the allegation of denial 
of equal protection. It is, in substance, the same argu- 
ment which, in different views, we have already considered. 
but we here restate it, in the shape jast repeated, not only 
because it brings into view objections to what we have 
said regarding the vindication of this tax on the ground of 
the sovereign power of the Legislature to classify property 
aud to tax according to the class, but also because it is the 
strongest statement of the case for the defense which we 
have seen. 

Now, an analysis of this statement of the defense shows 
that it includes in it the following elements: 


First. That owing to the prohibition in the fourteenth 
article, against denying equal protection, no State can 
extend or deny to any owner or class of owners of property, 
held for private purposes, any exemption on account of 
the ability, or lack of ability, of the owner to pay, or on 
account of the wants or condition of his family, or on any 
account which relates to the condition of the owner, which 
ig not extended to all owners of private property, 


Second. That in exercising its sovereign right of discre- 
tion and choice, regarding the subject, method, and rules 
of taxation, no State of the Union, since the adoption of 
the fourteenth amendment, holds any power to regard or 
treat any railroad property, not actually used in operating 
the road, as being, for the purposes of taxation, “ affected” 
by the supremely-valuable franchises and powers bestowed, 
by the State, upon such railroads. 


Third. That althongh the States may, notwithstanding 
the fourteenth amendment, exempt from taxation all prop- 
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erty held by private owners for the purposes of education, 
religion, or charity, this because the benefits which these 
do to the State may be received as equivalent to the taxes 
remitted, yet the State may not deny to railroads any ex- 
emption from taxations on account of the enormously- 
valuable franchises, rights, privileges, and immunities 
which these derive, by gift, from the State; nor yet on ac- 
count of the exceptional burdens, damages, &c., which 
these roads inflict upon the State and its citizens. 

That each of these three propositions is in ykem conflict 
with reason, the practices of all these States, and with 
authority, seems to be exceedingly plain. 

If it indeed be so that the fourteenth amendment has 
rendered it unlawful for the Legislature to make discrimi- 
nations on account of the condition or the ability or the 
usefulness of the taxpayer, or if such amendment has ren- 
dered it unlawful to tax property held by corporations, 
but not connected with their corporate business, differently 
from the similar property held by private citizens, or if 
that amendment has left it lawful to exempt property 
which lightens the burdens of government, owing to its 
nature and use, such, for example, as property used for 
schools, for religion, and for charity, and yet at the same 
time renders it unlawful for the Government to increase 
the taxes upon corporations whose business and whose en- 
dowments, by the State, have greatly increased the bur- 
dens, the expenses, and the discomforts of the Government 
and its citizens, and whose emoluments have been enor- 
mously increased by reason of the franchises bestowed by 
the States—then, indeed, has this fourteenth amendment 
wrought an invasion of the powers and autonomy of the 
States which was not dreamed of by its makers; it has 
brought about a revolution in the systems and principles 
of taxation which strikes down some of the most salutary 
and long-continued practices of the States, and has taken 
from these States powers of taxation which have been 
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conceded to them by the unanimous consent of authority 
and reason. 

Take, for example, the matter of the right and the pro- 
priety of the Legislature, looking to the condition of the 
taxpayer, in determining upon his taxation and his ex- 
emptions. 

The position. just quoted from 9 Sawyer is one which 
says that the fourteenth amendment has abolished the 
right to impose different taxes upon the same kind of 
property owing to the difference in the condition of the 
owner of the property. Can it be possible the fourteenth 
amendment has this effect? ‘To illustrate: All the States 
of this Union have deemed it wise and lawful to exempt 
heads of families, of limited means, from great varieties of 
taxation, such as poll taxes, income taxes, taxes on house- 
hold goods, and the like, and yet to impose these taxes 
upon the more opulent, or upon those having no families 
to support. It is alleged that the fourteenth amendment 
has rendered this unlawful. All States lave found it wise 
to encourage the immigration of skilled artisans, artificers, 
manufacturers, and the like by securing to them exemp- 
tion from certain classes of taxation which the State has 
found necessary to impose upon the majority of the people. 
Now it is alleged that the fuurteenth amendment has ren- 
dered this also unlawful. All States have found it wise to 
encourage the professions of teachers in literature and the 
useful arts and in religion; and have, accordingly, exempt- 
ed these from certain taxes which are imposed upon the 
majority of the people. ‘This discrimination in favor of 
teachers and professors and ministers of religion, it is 
alleged, is now rendered unlawful by this fourteenth 
amendment. The States have found it wise to assess 
against certain very lucrative pursuits and professions ex- 
ceptional taxes, and have therefore subjected the profes- 
sion of the law, and many other exceptionally lucrative 
pursuits, to taxation not imposed upon other pursuits, 
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This, too, it is alleged, the fourteenth amendment has ren- 
dered unlawful. Most, if not all, new States have found 
it wise to exempt from taxation the newcomers settling in 
such States for a period of time, this on account of the 
hardships incident to the beginning of life in new places. 
All this is rendered unlawful by this fourteenth amend- 
ment. All States have found it essential to exempt from 
certain taxes persons who are in exceptionally dependent 
or helpless or necessitous conditions, such as the poor, hav- 
ing not exceeding a designated amount of property, wid- 
ows having dependent upon them for support children, and 
the like. Now this exemption is declared to be rendered 
unlawful by the fourteenth amendment. 

All States which have granted to any of its citizens spe- 
cially-valuable monopolies or privileges, such as rights of 
wharfage, ferries, bridges, and the I'ke, have found it wise 
to assess against the owners of these, special and heavy con- 
tributions, in the nature of taxes, to the State. These taxes 
are alleged to be prohibited by the fourteenth amendment. 

But, especially above and beyond all other examples and 
illustrations, we now state that illustration which is the 
"very case now at the bar of this Court, namely, that every 
State of this Union, and, indeed, every other modern civil- 
zed State, has deemed it wise and just to apply to that class 
of artificial persons called ‘‘ corporations,” which ask and 
receive from the State those supremely-valuable franchises 
with which great moneyed corporations are endowed—such 
as the right to impose tolls upon the people, the right to 
take private property without the consent of the owner, the 
right to oceupy and interrupt the highways of the State, the 
right to do, and to exact from its employés, common labor 
on the Sabbath day, the right to enjoy legal immortality, 
the right, in case of banks, to make, issue, and enjoy the 
profits of, the money of the State—special and exceptional 
rules of taxation. Hence, in every State, so far as we have 
examined, these moneyed corporations have been taxed upon 
exceptional and special systems of taxation. 
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Now, it is alleged that all this is also rendered unlawful 
by the fourteenth amendment. 

These are examples of the consequences which are to 
result from holding that the fourteenth amendment pro- 
hibits all discriminations, in taxation, based wholly or 
mainly on the character or condition of the owner of the 
property. And these illustrations also apply to the second 
proposition above named, to wit, that the fourteenth amend- 
ment prohibits discrimination, in taxing railroad property 
not actually used in exercising the corporate franchise. 


The laws taxing corporations as such. to which we have 
— , 


just alluded, have usually, and as a matter of practice, 


tuxed the entire corporate property by the same rule of 
assessment, whether used in connection with the franchise 
or not, 

We have said that the position just quoted, from 9 Saw- 
yer, denying to the States the power to base their classifi- 
cation for taxation, iu whole or in part, upon either the 
condition of the ownership, or upon the privileges and 
franchises bestowed by the State upon the owner, or upon 
the nature of the use of the property and its profitableness, 
or upon any other rational grounds which the Legislature 
might select, is a position not supported by authority or 
by the practices of the States. 

The geveral rule upon this subject is thus stated in 
Cooley ou ‘Taxation, 145: «The general right to make 
exemptions is involved in the right to apportion taxes, and 
must be understood to exist wherever it is not forbidden.” 

[t must, of course, be here kept carefully in mind that 
this Court, in determining whether the Constitution of Cali- 
fornia violates the fourteenth amendment, is dealing alone 
with the Federal question. ‘This Court is not herein dealing 
with the question whether, in taxing lands of railroads, as 
they were taxed in the present case, under the laws of Calli- 
fornia, the tax was violative of that provision of the Con- 
stitution of California which requires taxes to be assessed 
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according to value. Ou the contrary, the only question, 
touching the present point, is whether, when the Constitu- 
tution and laws of California tax the defendant’s property, 
us was done in the present case, they have violated the pro- 
vision of the fourteenth amendment securing equal protec- 
tion. And that question, whether said taxation, as assessed 
remits us to that 


in this case, is not ** equal protection,” 


fundamental and ultimate question whether, according to 
the powers and practices of modern States, it is so radically 
unjust and unequal to tax railroad property by a system 
different from that applied to private citizens, as that the 
discrimination violates the fundamental rights of property, 
and the fundamental principles of all free governments. 

It is to this question that tbe discussion must always come 
back. It is the Coustitution of California that is here on 
trial, and it is not some supposed conflict of the statutes of 
California with the Constitution of California. On this 
conflict this Court will follow the Supreme Court of Cali- 
fornia. The question, on the contrary, is whether the Con- 
stitution of California, together with the statute thereunder, 
in taxing this railroad property as they do, violates the pro- 
vision of the fourteenth article, which simply secures to the 
people of the State equal protection. 7 And whether the tax 
assessed in this case violates the so of equal protec- 
tion, must be decided by ascertaining whether our States 
have, or have uot, held and exercised that power of classi- 
fication and taxation which was applied, in the present case, 
to the property of the defendant. 

If, for example, the Court should find that the Constita- 
tions and laws of the States of this Union have, hitherto, 
made, and do now make, such discriminations, in their tax 
system as is here complained of, and if the Court shoald 
find that, to give to the fourteenth amendment the con- 


struction here insisted upon by the defendant, would be to 
strike down many of the Constitutions and laws of the 
States of this Union, then this Court will not give the four. 
teenth amendment such an interpretation. 
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Reduced to its last analysis, the position taken here by 
the defendant, that the clause in the fourteenth amend- 
ment, securing equal protection, is one which forbids tax- 
ation of railroad property in a class by itself, and upon a 
mode of assessment different from that applied to natural 
persons, is a position which inserts in the Constitution of 
every State of this Union a prohibition restraining the State 
Legislatures from making just such classifications of prop- 
erty, for taxation, as have been made during the entire bis- 
tory of these States, and compels the Legislature to adhere 
to one fixed iron rule in taxing all property, and this with- 
out regard to the dissimilarity of the subjects of taxation in 
the matters of the condition of the ownership thereof, the 
special emoluments, profits, and privileges enjoyed by such 
ownersbip, and regardless of all other differences in the con- 
dition of the property and of its ownership. 

How radical will be the revolution which the insertion 
of such a provision in the Constitutions of the States would 
be, becomes apparent by a glance at the tax systems of the 
States and at the kind of exemptions and distinctions which 
huve been and are now tolerated by such tax systems. 

Of course it is impracticable, and besides would be im- 
proper to insert in this brief, an extended examination of 
the Constitutions and laws of the States which would be 
stricken down if the fourteenth amendment should receive 
the construction insisted upon. 

The existence of the exemptions from taxation, and the 
discriminations, in modes of assessment for taxation, which 
we have enumerated above us things that would be ren- 
dered unlawful by the defendant’s interpretation of the 
“ equal protection ” clause of the fourteenth amendment, 
are so universal, so conspicuous, and so important, as em- 
bodied in the Constitutions and laws of the States, that 
this Court and all courts will, where these features of tax 
systems become material, take judicial notice of them. 

The fact is, that if the equal-protection clause of the 
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fourteenth amendment bas rendered it unlawful to insert 
in the Constitutions and laws of the States discriminations 
based upon the nature of the franchises and privileges held 
bv the taxpayer, or upon the nature of his business, or upon 
his ability to pay taxes, or upon the nature of his profession 
or pursuit, then this amendment has radically invaded the 
tux systems of all the States of the Union, and has deprived 
the States of some of the most valuable and indispensible 
elements of their sovereignty. 

It being the cardinal principle of that part of the defense 
which relies on the “ equal-protection ” feature of the four- 
teenth amendment, that no classification is lawful, under 
that amendment which denies exemptions to one class 
which it extends to another class, or which applies a special 
system of taxation to one class of owners which is different 
from that applied to the body of the people, or which bases 
taxation or exemption upon the special character of the 
business, or of the property, or of the franchises enjoyed, 
or of the ownership, it, manifestly, follows that such con- 
stitutional provisions and laws as we name below can no 
longer either be enacted or exist, in the States, under our 
present Constitution. 

We select at random some specimen laws which have 
received judicial sanction as valid laws, and which must 
perish if this position of the defense is sustained by this 
Court. 

Section 3 of article 1° of the Constitution of Ohio pro- 


> owned by banks 


hibits deduction of debts from the “ dues’ 
in listing them for taxation. But as to private persons, no 
such prohibition is in the Constitation. _ Section 2 of the 
General Tax Law of 5th of April, 1859, allows individuals 
to deduct bona-fide debts from their “dues” in listing for 
taxation. ‘This must perish upon the theory of the defense. 

In Commonwealth v. Bank, 5 Allen, 428, a tax which 
was held to be a purely franchise tax of one-half per cent., 


assessed on the deposits in savings banks, was held valid. 
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This tax, imposed on the principle of taxing in proportion to 
the value of franchise and business, must be abolished 
under defendant's theory of the effect of this fourteenth 
amendment. 

Illinois Central R. R. Co. v. MeLean (17 Lll., 291), held 
valid a tax in the form of a part of the earning of the road, 
in heu of all other taxes. But if the fourteenth amend- 
ment prohibits a basing of taxation upon the nature of the 
franchises enjoyed and the amount of business done, then 
this law of Illinois is void. 

In Savings Bank rv. Rochester, 37 N. Y.. 366. 367. a 
statute of 23d of April, 1886, which declared the privileges 
and franchises granted by the Legislature to savings banks 
to be personal property, and which taxes them as such, 
was held valid. But since the defendant’s interpretation 
of the fourteenth amendment renders void all taxes based, 
in whole or in part, on the value of the franchises enjoyed, 
therefore, this law of New York is also void. 

In R. R. Co. v. Dennes, 116 U.S. R., 665, this Court 
recognized and treated as valid an act of Lonisiana of 
28th of April, 1853, which excepted from taxation the 
capital stock and all the property of a railroad company 
tor ten years after completion, This law must be held void 
under detendant’s interpretation of the fourteenth amend- 
ment, because the exemption is based on the nature and 
condition of the property owner, and upon its not being 
ten years old. 

In Tennessee v..Whetworth, 117 U. 8. R., 229, and in 
another case between the same parties, 117 U.S. R., 140, 
the Court recognized, and treated as valid, similar exemp- 
tions of railroad property by the Jaws of ‘Tennessee, the 
exemptions being based on the nature of the franchise 
held, and the newness of the enterprise. ‘These laws are 
invalid under the defendant’s interpretation of the four- 
teenth amendment, because their discrimination is based 
solely on the condition and nature of the party exempted 


from taxation. 
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In Ruggles v. Kimball, 12 Mass.,337,and in Gridley rv. 
Clark, 2 Pick., 403, the Supreme Court held the laws of 
Massachusetts of 1811 and 1821, exempting ministers of 
the Gospel and professors in colleges from taxation,.on 
account of their occupation, to be valid. 

According to the theory of the defense, all such laws 
must now be held void, because prohibited by the four- 
teenth amendment. 

In Boody v. Watson, 63 N. H., 320, the statute was held 
valid which authorized towns to exempt manufacturing 
property from taxation for a term not exceeding ten (10) 
years. 

Under defendant’s interpretation of the fourteenth 
amendment, this law of New Hampshire is void, because 
it bases an exemption upon the nature of the tax-payers’ 
business and his youthfulness in that business, 

In Ramsey County v. Ry. Co., 33 Minn., 537, the Supreme 
Yourt recognized as valid the statute of Minnesota of 1878, 
chap. II, secs. 128 and 129, which provided that if the 
railroad paid a certain percentage of its gross earnings to 
the State, then the road and all other property, estate, 
and effects of said corporation, held or used for, in, or 
about the construction, equipment, renewal, repair, main- 
taining or operating its road, including the lands granted to 
the company to aid in the construction of said road, should 
be exempt from taxation. Here, again, the exemption is 
based upon the condition of the owner, and the nature of 
the business, and this law must perish under defendant’s 
interpretation of the fourteenth amendment. 

In Railway v. R. R. Commissioners, 112 U. 8. R., this 
Court recognized as valid the twenty-eighth section of the 
act of the State of Arkansas, of the 11th of January, 1853, 
which exempted from taxation the capital stock of the 
company, until the road should pay a dividend of six (6) 
per cent., and exempted the road itself and its other prop- 
erty for twenty (20) years from completion. This statute 
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is void by defendant’s interpretation of the fourteenth 
amendment, since it bases the exemption on the youthful 
condition of the enterprise, &c. 

In Gaslight Co. v. Brooklyn, 89 N. Y., 409, the Court 
held the law of New York of 1880, chapter 542, clause 3, 
which exempted manufacturing corporations from certain 
taxes, to be valid. ‘This act is overthrown by defendant’s 
interpretation of the fourteenth amendment, because it 
bases taxation and exemption upon the usefulness of the 
taxpayer's business. 

The opinion of the Court in Welles v. Railroad Co. (14 
Blatchford, 426, 428, and 429) contains a rather striking 
presentation of the precise points which we have last con- 
sidered. It is a case where the petition, for an injunction 
restraining the collection of taxes, was based upon the 
proposition that the face of the law, under which the taxes 
were assessed, showed that it gave to a certain railroad a 
ten years’ exemption of its property from taxation, whilst 
the same sortot property of complainant was not so exempt; 
and by reason of said exemption, complainant’s taxes were 
increased ; and hence, it was asserted that the law was un- 
equal, unconstitutional, and void. The Court, in rejecting 
this contention, strongly states the unlimited and unassail- 
able nature of the discretions, held by every Legislature, 
to make these classifications and discriminations in taxa- 
tion. It enumerates amongst the discriminations and 
exemptions, so made by Legislatures, the following: Un- 
improved lands; lands improved less than two years; 
exemption from poll taxes until a certain age attained ; 
exemption of cattle, horses, sheep, and swine up to a cer- 
tain age, &c., &c. After making this enumeration, the 
Court adds these words: 

“And the Legislature has frequently, in its discretion, 
for the sake of encouragement to laudable enterprise, made 
particular exemptions, important in character, when con- 
sidered in connection with the tax-paying property left— 
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like the exemption of the whole township of Wheelock 
from all public taxes (Morgan v. Cree, 26 Vt., 773); the 
exemption of the Vermont Central Railroad from taxation 
(Vt. C. R. R. Co v. Burlington, 28 Vt., 1938); the exemp- 
tion of certain persons (Wheeler v. Lane, 15 Vt., 26), and 
many others of like character. The right to make these 
exemptions has stood unchallenged until the present case, 
and the want of it is not consistent with the idea of the sov- 
ereignty that belongs to a State. So firmly settled is the 
power of the Legislature of a State to make exemptions 
trom taxation, that, when a franchise is granted by a Legis- 
lature free from taxation, it is not within the power of it 
to afterwards withdraw the exemption by repealing the 
law that created it, or by any other legislation. (Gordon 
v. Appeal Tax Court, 3 How., 133; State Bank of Ohio v. 
Knoop, 16 How., 369; Vt. C. R. R. Co. v. Burlington, 28 
Vt., 193.) The power to make sach exemptions, unless 
restrained by coustitational provisions, must rest with the 
Legislature of every State, to be exercised in its own discre- 
tion. As is said in the opinion of the Court, in State Bank 
of Ohio v. Knoop, by Justice McLean, ‘ The taxing power 
may select its objects of taxation. * * * Now, the ex- 
emption of property from taxation is a question of policy, 
and not of power.’ ” 


Now, this case is a statement of each one of the propo- 
sitions which we have been considering. 

It is an assertion of our main proposition that the limita- 
tion upon the powers of a State Legislature to make classi- 
fication for purposes of taxation is (aside from limitations 
contained in the State Constitution) only to be found in 
those fundamental! limitations imposed upon the power of 
all free governments which protect private property—this 
doctrine being asserted, by this Court, in the words above 
quoted, to wit: “ Now, the exemption of property from 
taxation is a question of policy, and not of power.” (16 
How., 384.) 

It (Welles v. R’y Co., 14 Blatchford, 428, 429) is a 
strong assertion of the power of every sovereign State to 
buse discriminations in taxation and exemptions upon the 
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conditions and character of the tax payer, or upon the 
character of his pursuits or profession, or upon his utility 
to the State, or upon the burdens he imposes upon the 
State or the people, or upon the value of the franchises he 
derives from the State, or the like. 

[t is an assertion of our other proposition, that diserimi- 
nations in taxation, or in exemptions therefrom, which are 
based on such considerations. is not violative of the rule 
that requires taxation to be “ apportioned,” and not to be 
arbitrarily assessed upon a few, regardless of all consider- 
ations of justice. 

It would be useless to extend these examples. They 
have been given for the purposes of illustration, and for 
the purpose of indicating the startling consequences which 
must follow the interpretation of the fourteenth amendment, 
upon which the defendant insists. 

The interpretation of the “* equal-protection ” clause of 
this fourteenth amendment, which so invades the most 
vital elements of the sovereignty of the States, and which 
must work an overthrow of a large proportion of their 
laws, will not be lightly adopted by this Court. 

But to this position of ours—alleging, in substance, that 
railroad corporations may be denied this right of deducting 
mortgages, in listing their property for taxation, which is 
accorded by the Constitution to other citizens, without this 
being a violation of “ the equal-protection ” clause of the 
fourteenth amendment, because of the peculiar nature and 
the peculiar value of their franchises and the resulting 
peculiar emoluments, &c., bestowed by the Government 
upon these railroad corporations—reply is made which ap- 
pears in the briefs of the railroads in cases analogous to 
this, and is found, as well stated as it is anywhere, in the 
opinion of Justice Sawyer, in the “ Santa Clara Railroad 
Tax Case.” (9th Sawyer, 240, et seq.) This reply is some- 
What specious, but is, we submit, unsound. 

Its substance is this: 

[t is said by the railroads that the denial to them of the 
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right to deduct mortgages cannot be defended as being in 
the nature of a tax on their franchises, because, by section 
one, article thirteen of the Constitution, all property is re- 
quired to be taxed in proportion to its value, and franchises 
are there declared to be “ property; ” that hence, in legal 
contemplation, these railroad franchises are appraised, 
listed, and taxed, by the Board, at their full value, but 
distinct from the other and the tangible property of the 
railroad corporation ; that hence, the State baving already 
taxed the franchise, distinctively and in effect separately 
from other property, at its full value, it therefore becomes, 
and is, a denial of “the equal protection of the law” for 
the State to deny to the railroad company said right of 
deduction of mortgages; this on the score of the company’s 
having received said franchises, so already appraised and 
tuxed at their full value. 

Judge Sawyer expresses this idea at the conclusion of 
his remarks on this point (9th Sawyer, 241) in these words: 

“ Their franchises have, therefore, already been other- 
wise assessed at their value—all the Constitution will 
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allow—and this’ discrimination is not, and cannot be, 
under the Constitution of California, a franchise tax.” 


Now, whilst this position may be regarded as somewhat 
specious, it yet seems to us that the suggestion of a few 
considerations makes plain its unsoundness. 

Observe, therefore, first, that the thing here on trial is 
not some statute of California for a violation of the State 
Constitution. On the contrary, the thing on trial is that 
part of the Constitution of the State which accords to the 
citizens generally said right of deduction of. mortgages, 
whilst it denies the deduction to railroads. This denial is 
alleged to violate the * equal-protection”’ clause of the 
fourteenth amendment. Therefore, the question is whether 
the constitutional clause, which separates railroads from 
other taxpayers and taxes them, as it does in section ten, 
article thirteen, by treating their property as a unit, in- 
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cluding in that unit “the franchise, roadway, road-bed, 
rails, and rolling-stock,” and assessing these “at their 
actual value,” and in depriving them, in section four, of 
the right to deduct mortgages, is, because of said denial of 
said right of deduction, a denial of equal protection. 

[t is alleged to be such a denial because of said fact that 
said franchise has already been made to bear a full and, in 
effect, separate tax upon its full value, as required by said 
section one, article thirteen; and, therefore, to impose upon 
the owner of said franchise said denial of said right of de- 
duction, on account of his said ownership of said franchise, 
which has, as aforesaid, already paid its tax in full, is un- 
just and a denial of “ equal protection.” The palpable 
error of this whole reply is in the assumption of said fact 
ot the separate appraisal, assessment, and taxation of said 
franchise at its full value 

Tangible property is, usually, perhaps universally, capa- 
ble of separate appraisal and taxation, viewed independ- 
ently of any system of laws. ‘lhis is never possible as-to 
these railroad company franchises. It is a legal impossi- 
bility to deal with them, appraise them, or tax them. COon- 
sidered as an integer, and separated from the provisions of 
the law which creates them, and assesses them and taxes 
them as an inseparable part of the unit ealled “ the cor- 
porate property.” This is not only self-evident, but is 
often enforced by the decisions of this Court, as for ex- 
ample in “State Railroad Tax Cases,” where the Court 
says: 

“ By virtue of this privilege or franchise this (body of 
railroud property) is all aggregated into a unit, well adapted 
to make money by its use in that way, with a chartered 
right to use it for that purpose.” (92 U. 8. R.) 


We have already quoted from this and other cases what 
abundantly shows that a corporate franchise is, for the 
purposes of appraisal, assessment, and taxation, never 
treated, and cannot be treated, as a separate unit, divorced 
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from the laws which create it, and which, as a whole, de- 
termine its value. 

Therefore it is an utter mistake to say that these cor- 
porate franchises have been separately or specially assessed 
at their value, and as such taxed. 

They are, on the contrary, assessed and taxed precisely 
as section 10 says, to wit, along with ** roadway, road-bed, 
rails, and rolling.stock.” Therefore, in appraising this 
railroad property as a unit, to wit, “the franchise, road- 
way, road-bed, rails, and rolling stock,” the Courts must 
regard the State Board as having done its duty in making 
the appraisal of this property, and that such Board must 
have recognized the fact that the value of that property, 
including said franchise, is affected und lessened by the fact 
that the said Constitution denies to this property the right 
to make deduction of mortgages. Therefore it is an utterly 
false assumption to assume that these franchises have once 
paid their taxes upon a valuation made upon the theory 
that they, like other citizens, have said right of deduction. 

Other citizens’ property is assessed for taxation and its 
value increased, in contemplation of law, owing to their 
said right to make said deduction. Railroad property, on 
the other hand, is assessed upon the opposite hypothesis, to 
wit, the hypothesis that it cannot make said deduction; and, 
therefore, in contemplation of law, the valuation of this 
railroad property, for taxation, is correspondingly dimin- 
ished, and the taxation therefore lessened. 

Thus, exact equality is worked ont as to these two classi- 
fications of property as near as equality is possible in tax 
systems. | 

It is no reply to this to say that the Court below found, 
as a fact, that the Board made no deductions of mortgages 
in making this assessment. 

Our reply does not proceed on the idea of any such de- 


ductions being made. On the contrary, it only says that, 
in contemplation of law, a// railroad property is valued and 
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taxed lower than similar property of other citizens, because 
of the fact that the former are nof entitled to said dedue- 
tions, whilst the latter are so entitled. 

3d. The question presented by this record, whether or not 
this property is subject to taxation DY the State by reason 
of its relations to the United States, can hardly, we submit, 
now be considered i debatable one, 

This case certainly is not distinguishable from Thompson 
v. The Railroad Company (9 Wall.), and Peniston v. The 
Railroad Company (18 Wall., supra). U. 8S. ve. W. P. Rail- 
way Co., 98 U.5S., 619. 

Upon the decision of this Court in these cases we rely to 
maintain the night of the State to tax this property of the 


defendant involved in these assessments. 


4th. As to the point that the franchise was blended with 
the roadway, &c., in making the assessment in question, we 
reply: 

Ist. hat it was a franchise granted Dy the State and 
not by Congress. 

2d. ‘That such a franchise is subject to taxation. (92 U.S., 
at p. 605.) 

sd, And may be blended with capital stock. (Ibid.) 

4th. If it may be blended with capital stock it may be 
blended with road-bed, roadway, &c., without which it is 
valueless. and without the franchise the road-bed., roadway, 
&ec., have only the value of wood and iron. (Ibid. ) 

5th. The usefulness of these depends upon the use of 
them in connection with each other—as a whole—and the 
wisdom of dealing with them as a unit has always been 
recognized. It was approved in the ‘Tax Cases, (92 U. 8.) 
If this defendant railroad property were to be sold under a 
foreclosure. no Court would for a moment entertain the 
proposition to sell the road-bed, the roadway, the rolling- 


stock and the franchise separately, and especially would a 
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proposition to sell the franchise separately trom the road- 


bed, &c., not be entertained. 


What we have said above as to case No, 664, applies 
equally to each of the other Cases, As stated in the be- 
ginning, we selected cuse 664, because the contention as 
to the ** fences” and “steamers” being embraced in the 
assessment is expressly excluded, 

but these are also excluded from the other cases, as fol- 


lows: 


Tne PEOPLE OF THE STATE OF CALIFORNIA 
res. No. Hol. 
THE SoutTHERN Pactric RAILROAD COMPANY. 


In the answer (Rec., p. 16) it is averred that fences were 
included in the assessinent. 

By the stipulation (p. 44) it was agreed that the affidavit 
of the clerk of the Board of Equalization might be filed as 
to whether or not the fences were included, and that that 
affidavit should be conclusive as to that issue. 

The record does not show whether such affidavit was 
filed or not, but it does show that the assessment was made 
upon the “ franchise, road-bed, roadway, rails, and rolling- 
stock ” (Complainant’s Rec., p. 1); and the Court found, as 
a fact, that this was the property assessed (Rec., p. 45); and 
the Court does not tind that fences were embraced in the 
assessment. 

It cannot, therefore, be said that the value of the fences 
is embraced in this assessment. 

The same is true as to— 

THE PEOPLE OF THE STATE OF CALIFORNIA ) 
vs. . No. 660. 
THE CENTRAL Paciric RAamLRoAD COMPANY. 


The assessment is specified to be upon franchise, road- 


bed, roadway, and rolling-stock. (RKec., p. 1.) 
Answer avers that fences were included. (lec., p. 7.) 
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Stipulation that affidavit of clerk on that subject should 


>, 
so. } 


be conclusive. (Ree., p. 
The Court found that the assessment was made upon 
franchise, &c., (Rec., p. 39.) and there is no tinding that the 


fences were included. 


The same is also true as to 


‘THE PEOPLE OF THE STATE OF CALIFORNIA 
No. 662. 


rs 


‘THE NORTHERN RAILWAY COMPANY. 


(Ree., p. 1.) 


Assessment Ot franchise. WC 
fences were in- 


Averment in answer that ferries and 
cluded, (Ree., pp. 10, 11. 
Stipulation that affidavit of clerk should be conclusive. 
tt 70.) 
Finding that franchise, &c., were assessed. (Rec., p. 20.) 


And no finding that fences and steamers were included 


in the assessment. 


‘Tbe same is true also as to 


Tue PEOPLE OF THE STATE OF CALIFORNIA 
8 


Tue CALIFORNIA PaciFic RAILROAD COMPANY. 


( No. 663. 


—as will appear by reference to the following portions of 


the record: 
Assessment on franchise, &e. 
fences 


(Rec., p. 1.) 
Averment in answer that and ferries were in- 
cluded. (Pp. 10, 11.) 


Stipulation that affidavit of the clerk on that subject 


should be conelusive. (Ree.., }). LY.) 
Finding of the Court that the assessment was upon 
franchise, road-bed, &c. (Ree. p. 20.) 
There was no finding that they were included. 
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But in the case of 


THE PEOPLE OF THE STATE OF CALIFORNIA 
US. N 
THE CENTRAL PaciFic RAILROAD COMPANY. \ 


—the Court found that the fences were included in the 
assessment. (Rec., p. 44, par XXIL.) 
but there is no finding as to the value of the fences, or 


anything to indicate the extent of such fencing. 


In the Santa Clara Case (118 U.8.), the Court held that 
the tax could not be recovered because in making the as- 
sessment the value of fences had been included. In that 
case the value of the fences was found to be $300 per 
mile. 

In this case the finding is that the State Board “ did * ** 
include the value of the fences erected upon the line be- 
tween said roadway and the land of coterminous proprie- 
tors.” ’ 

To what extent such fences existed is not found; whether 
there were fences of any “ material value” is not found. 
(Santa Clara Case; 118 U.58., at p. 416.) 

Here, then, was an assessment upon property (franchise, 
road-bed, roadway, rails, and rolling stock) which was le- 
gally assessable, and made by the proper authority and in 
a lawful way. 

The defendant is seeking to avoid the payment of that 
tax; and we submit that it is not sufficient to make void 
that assessment to show simply that the value of fences is 
included without showing also that that assessment was 
“ materially” affected by such inclusion. 

It is for the defendant to show an injury. The Court 
cannot be left to infer that there was an injury. We, 


therefore, ask that all of these cases be reversed. 
S. SHELLABARGER, 
J. M. WILson, 
Altorneys of Plaintiffs in Error. 
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but in the ease of 


No. 1,157. 
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assessment, (Ree... ) $4. par peer h 
But there is no finding as to the value of the fences, or 
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In the Santa Clara Case (118 U.S.), the Court held that 


the tax could not be recovered because in making the as- 


sessment the value of fenees had been included. In that 
Case the value of the fences was found to be S300 per 
mile. 

In this case the finding is that the State board “ did * ** 
include the value ot the fenees erected Upon the line be- 
tween said roadway and the land of coterminous proprie- 
tors.” 

‘lo what extent such fences existed is not found: whether 
there were fences of any “ material value” is not found. 
(Santa Clara Case, 118 U.5., at p. 416.) 

Llere, then, Was an assessment upon property (franchise, 
road-bed, roadway, rails, and rolling stock) which was le- 
gally assessable, and made by the proper authority and in 
a lawful way. 

The defendant is se king to avoid the pavinent of that 
tax; and we submit that it is not sufficient to make void 
that assessment to show slinply that the value of fences is 
included without showing also that that assessment was 


“ materially” attected by such inclusion. 
[It is for the defendant to show ah Injury, The Court 
vannot be left to infer that there was an ipjury. We, 
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IN THE 


Supreme Court of the Anited States. 


October Term 1887. 


* 


THe PEOPLE OF THE STATE OF CALIFORNIA 


vs No 664. 
THE CENTRAL Pactric RAILROAD CoMPANY. 
SAME 
vs. No. 660 


SAME 


US. 


THE CENTRAL PACIFIC RAILROAD COMPANY. 4 


Tue SouTHERN Pactric RAILROAD COMPANY. 


SAME 
vs, -No. 662. 
THE NORTHERN RarLway ComMPANY. 
SAME ) 
VS. + No. 6638. 
Tue Cauirornia Pacrric Rartroap Company. | 
SAME 
vs No. 1,157. 


THe CENTRAL Pactrric RAILROAD COMPANY. 


oe — a 


BRIEF OF THE ATTORNEY-GENERAL OF CALIFORNIA ON 
BEHALF OF THE PLAINTIFFS IN ERROR. 


- 


STATEMENT OF THE CAsE—No. 664. 


The plaintiffs in error sned the defendant in error in the 
Superior Court of the city and county of San Francisco, 
California, to recover certain sums assessed as taxes for 
State and county purposes for the year 1885, by the State 
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Board of Equalization, on defendant’s franchises, roadway, 
road-bed, rails, and rolling-stock in the several counties 
through which defendant’s road passes, specifying in the 
complaint the amount claimed as State taxes, and the 
amounts claimed for the several counties for county pur- 
poses. 

The defendant answered denying the allegations of the 
complaint, and each and every of them, and by way 
of a further and separate answer, alleged that it is a cor- 
poration existing under the laws of the United States and 
of the State of California, and as such has been the owner 
for many years of a line of railroad known as the Central 
Pacific railroad, extending from the Pacific Ocean across 
the State of California and the State of Nevada to Ogden, 
in the Territory of Utah. That the total length of said 
railroad in the State of California is 640.68 miles. That 
on the 28th day of June, 1861, a corporation was formed 
under the laws of said State, by the name of the Central 
Pacific Railroad Company of California, for the purpose of 
constructing a line of railroad and telegraph from Sacra- 
mento to the eastern boundary of said State, in expectation 
that it would constitute a part of a line contemplated to be 
constructed under authority of the United States from the 
Missouri river to the Pacific Ocean ; that Congress, on or 
about Ist of July, 1862, chartered the “ Union Pacific Rail- 
road Company” for the purpose of constructing this line 
between said points, and, to facilitate the matter, adopted 
the said Central Pacific Railroad Company of California as 
the instrument or agent of the United States to construct 
that portion lying in California, conferring upon it the 
same powers, privileges, and immunities as upon the Union 
Pacific Railroad Company, with the intent to secure the 
completion of a railroad from the Missouri river to the Pa- 
cific Ocean, and to secure the use thereof to the Govern- 
ment of the United States for the transportation of its 
mails, troops, munitions of war, and public stores, 
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That the said Central Pacific accepted the terms and 
conditions of said act of Congress. That the line was 
completed from the Pacific Ocean to Ogden in 1869, and 
the whole line has been completed and is being operated 
as a continuous line from the Missouri River to the Pacific 
Ocean; and the defendant is an agent of the Federal Gov- 
ernment in carrying out its purposes as expressed in the 
acts of Congress. ‘That the Central Pacific Railroad Com- 
pany of California and the Western Pacific Railroad Com- 
pany consolidated aud became one corporation under the 
name of the Central Pacific Railroad Company, the defend- 
ant herein. 

That the United States loaned its bonds to said Central 
Pacific Railroad Company of California in the sum of 
$27,000,000; that no part of said loan has been paid, ex- 
cept interest, and that to secure the payment of the same 
ever since their issuance the United States has had a lien 
by mortgage, upon defendant’s railroad, &e. That the 
United States further authorized said Central Pacitic Rail. 
road Company of California to issue its bonds in an ad- 
ditional amount of $27,000,000, and to secure the payment 
of the same by a mortgage upon its railroad, &e.; and 
under said authority bonds, to the amount of more than 
$5,000 per mile, were issued before January 1, 1875, and 
the payment of the same was so secured. Said bonds are 
unpaid and are not yet due. Some are owned by citizens 
of California, while others are held by residents of States 
other than California. That to further aid in the con- 
struction of its railroad the defendant executed a mortgage 
on the land grant it received from Congress in aid of said 
railroad in the sum of $10,000,000, and of the bonds 
secured thereby there is still due and unpaid the sum of 
$4,630,000. That the bonds are owned and held in Cali- 
fornia and in other States than California. That the lands 
meutioned are agricultural and grazing lands and not con- 
nected with the railroad business of defendant. 
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That they were assessed by the county assessors without 
any deduction on account of said mortgage. That the 
defendant paid all the taxes on these lands. That under 
the Constitution and laws of the State of California in 
making assessments against property owned by natural 
persons or corporations, other than railroad or other quasi- 
public corporations, the mortgage is treated as an interest 
in the property affected thereby and is deducted from the 
assessment of the mortgaged property, but this is not 
permitted as to such corporations as defendant. 

That on the 15th day of Augnst, 1885, the State Board 
of Equalization, pretending to act under the Constitution 
of California, made an assessment for the fiscal year upon 
the franchise, roadway, road-bed, rails, and rolling-stock 
of defendant’s road, which was not made separately, but the 
properties were blended together. ‘That this is the assess- 
ment upon which the taxes sued for were based, and in- 
cluded all the property mentioned in section 3665 of the 
Political Code, except depots, stations, shops, and build- 
ings erected upon the space covered by the right of way, 
which were assessed by the local assessor. That in mak- 
ing said assessment no mortgage was deducted, although 
the State Board of Equalization had fall knowledge of its 
existence. "That under the Constitution of California the 
county Board of Supervisors constitutes a Board of Equali- 
zation for the county, to equalize the valuation of prop- 
erty in the county, except as to the franchise, roadway, &c., 
of railroads operated in more than one county, and that all 
other owners of property have the right and privilege of 
a hearing before said local Board of Equalization except 
such as defendant. ‘That this is violative of the four- 
teenth amendment to the Constitution of the United 
States as not according the equal protection of the laws 
to the defendant. 

That section 10, article 13, of the Constitution of Cali- 
fornia violates the fourteenth amendment in respect to 
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due process of law, for the reason that said constitutional 
provision of the State does not provide for any opportu- 
nity fur parties to be heard in defense of their rights be- 
fore the State Board of Equalization. 

That the Constitution of the State violates the four- 
teenth amendment in this, that if the property of a natu- 
ral person or corporation, not quasi-public, has a mortgage 
thereon, the mortgage ‘for the purposes of taxation is de- 
ducted from the assessment of the property, whereas no 
such deduction is made in the case of the property of rail- 
road and other quasi-public corporations; also, in this, that 
while the Constitution of the State provides the same mode 
for the assessment of the franchise, roadway, &c., of all 
railroads operated in more than one county, whether such 
property be owned by railroad or other quasi-public corpo- 
rations or by private corporations or by natural persons, 
yet it permits a deduction of the mortgage from the value 
of the property only when it is owned by natural persons 
or corporations not quasi-public. 

That under the Constitution of the State all property ex- 
cept the franchise, roadway, &c., of railroads operated in 
more than une county is assessed by the local assessor in- 
stead of by the State Board of Equalization. 

That by the Constitution of the State persons operating 
railroads in more than one county have been singled out 
from all other persons operating property in more than one 
county, and denied the right to appeal from over-valuations 
by assessors to the local Boards of Equalization. 

That corporations in the State of California now are, and 
ever have been, formed under general laws; and railroad 
corporations now are, and ever have been, designated by 
the laws of California as private corporations. 

That there are railroads in said State, operated in more 
than one county, owned by individuals, partnerships, and 
corporations other than railroad corporations, which under 
the laws of California are entitled to deductions in making 
assessments, and have been allowed such deductions, 
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That under the several acts of Congress defendant be- 
came a Federal corporation, and has held its franchise, and 
exercised all its corporate powers under the Government of 
the United States; and that if not such a Federal corporation, 
yet it holds all the corporate powers and franchises granted 
to it by the several acts of Congress as the trustee of the 
Federal Government and for governmental uses and pur- 
poses. 

That the franchise of defendant is not subject to State 
taxation; the defendant having been selected as the means 
and instrumentality of the Federal Government to con- 
struct the railroad and Keep it in repair for certain govern- 
mental purposes. ‘That the State Board of Equalization 
included in the assessment the value of all the fran- 
chises and powers held by defendant; that the same is 
blended with the values affixed to the roadway, road-bed, 
&c., and the tax upon said franchise is in like manner 
blended with and cannot be separated from the tax on said 
roadway, road-bed, &c. 

There are also some State questions raised in the answer. 


First. In the answer it is alleged that the value of fences 
on the line of the road, and that of certain steam ferry- 
boats plying between the western and eastern sides of the 
Bay of San Francisco for transportation of defendant’s 
cars, were embraced in the assessment in question, but this 
feature of the case is eliminated, as will hereafter appear. 


Second. That the State Board of Equalization made the 
said assessment upon the franchise, roadway, road-bed, 
rails, and rolling-stock; that the assessment was not made 
on them separately, but that they were all blended together. 


Third. That the State Board of Equalization assessed 
railroad property higher in proportion than any other 
property, thus violating the provision of the State Consti- 
tution, which requires that property shall be taxed in pro- 
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portion to its value; that the valuation was excessive, and 
was so made willfully and intentionally. 

Other matters are averred, but the foregoing presents 
the material contentions of the defendant in error. 

On motion of defendant the case was transferred to the 
Circuit Court of the United States for the district of Cali- 
fornia, where a jury was waived and the case submitted to 
the Court on a stipulation. (Record, p. 35.) 

The Court, in substance, made the following Findings of 
Fact: 

(2). That the State Board of Equalization assessed the 
property of defendant, apportioned the same, upon which 
taxes were levied, as set ont in the complaint. 


(6). That the defendant is a corporation existing under 
the laws of California, except in so far as its organization, 
existence, and character may be affected by the Federal or 
State statutes in the findings referred to. 


(c). That in making the assessment the franchise, road- 
way, road-bed, rails, and rolling-stock were blended to- 


gether, and not separately assessed. 


(dq). That in making the assessment no deduction was 
made on account of the mortgage indebtedness above 
referred to. 

(ce). That under the Constitution of California, as to 
property of natural persons, and of corporations not quasi- 
public, such deductions are provided for and made, but in 
case of corporations such as the defendant such deductions 
are not permitted, and were not made in the case of the 
assessment in question; that the tenth section of article 
thirteen of the Constitution of the State of California pro- 
vides the same mode for the assessment of the franchises, 
roadway, road-bed, rails, and rolling-stock of all railroads 
operated in more than one county, whether such property 
be owned by railroad or other quasi-public corporations, or 
by private corporations, or by natural persons. 
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(f). That under the Constitution of California the owners 
of property, except such as that of the defendant in this 
case, have the right to apply toa County Board of Equali- 
zation for correction of assessments, and to have a hearing 
before such Board, but such right is denied in respect to 
property such as is involved in the assessment in question. 

(g). That the power conferred by the State Constitution 
on the State Board of Equalization, to which Board is com- 
mitted the assessment of property of railroad corporations 
operating roads in more than one county, does not provide 
for parties to be heard in defense of their rights. 

(h). That there are railroads operated in more than one 
county owned by partnerships, individuals, and corporations 
other than railroad corporations, and as to which—in 
making assessiments—deductions of mortgage liens are, by 
the laws of California, authorized to be made and have 
been made. Also, that by the laws of California private 
corporations are authorized to be created for any purpose, 
for which individuals may associate themselves, such as 
insurance, operating railroads, wagon roads, manufactur- 
ing, etc., which under the laws are allowed these deductions, 
although denied to such corporations as defendant. _ 


(7). Also, that the defendant is not indebted to plaintiff 
in any sum. 


On these Finding of Facts, substantially as above, the 
Court below held the law was with the defendant, and 
gave judgment accordingly. 

Certain provisions of the Constitution and laws of the 
State of California, bearing upon the questions to be pre- 
sented to this Court, are as follows: 


CONSTITUTION. 


Sections 1, 2, 4, 9, and 10, of article 13, of the Consti- 
stitution of California, provide as follows: 


“Section 1. All property in the State, not exempt under 
the laws of the United States, shall be taxed in proportion 
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to its value, to be ascertained as provided by law. The 
word ‘ property’ as used in this article and section is hereby 
declared to include moneys, credits, bonds, stocks, dues. 
franchises, and all other matters and things, real, personal 
and mixed, capable of private ownership; provided, that 
growing crops, property used exclusively for public schools, 
and such as may belong to the United States, this State, or 
to any county or municipal corporation within this State, 
shall be exempt from taxation. The Legislature may pro- 
vide, except in the case of credits secured by mortgage or 
trust-deed, for a deduction from credits of debts due to 
bona-fide residents of this State. 

“Section 2. Land and the improvements thereon shall 
be separately assessed, Xc. 

“Section 4. A mortgage, deed of trust, contract, or 
other obligation by which a debt is secured shall, for the 
purposes ol assessment and taxation, be deemed and treated 
as an interest in the property atfected thereby. Except as to 
railroads and other quasi-public corporations, in cases of 
debts so secured, the value of the property affected by such 
mortgage, deed of trust, contract, or obligation, less the 
value of such security, shall be assessed and taxed to the 
owner of the property, and the value of such security shall 
be assessed and taxed to the owner thereof, in the county, 
city, or district in which the property affected thereby is 
situate. ‘The taxes so levied shall be a lien upon the prop- 
erty and security, and may be paid by either party to sach 
security; if paid by the owner of the security, the tax so 
levied upon the property affected thereby shall become a 
part of the debt so secured; if the owner of the property 
shall pay the tax so levied on such security, it shall consti- 
tute a payment thereon, and to the extent of such payment, 
a full discharge thereof; provided, that if any such security 
or indebtedness shall be paid by any such debtor or debtors, 
after assessment and before the tax levy, the amount of 
such levy may likewise be retained by such debtor or 
debtors, and shall be computed according to the tax levy 
for the preceding year. 

“Section 9. A State Board of Equalization, consist- 
ing of one member from each Congressional district in this 
State, shall be elected by the qualified electors of their 
respective districts at the general election to be held in the 
year one thousand eight handred and seventy-nine, whose 
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term of office after those first elected shall be four years, 
whose duty it shall be to equalize the valuation of the tax- 
able property of the several counties in the State for the 
purposes of taxation. ‘The Controller of State shall be ez- 
officio a member of this Board. ‘The Boards of Supervisors 
of the several counties of the State shall constitute Boards 
of Equalization for their respective counties, whose duty 
it shall be to equalize the valuation of the taxable property 
in the county for the purpose of taxation; provided, such 
State and County Boards of Equalization are hereby author- 
ized and empowered, under such rules of notice as the 
County Boards may prescribe, as to the county assessments, 
and under such rules of notice as the State Board may pre- 
scribe, as to the action of the State Board, to increase or 
lower the entire assessment roll, or any assessment con- 
tained therein, so as to equalize the assessment of the 
property contained in said assessment roll, and make the 
assessment conform to the true value in money of the 
property contained in said roll. 

“Section 10. All property, except as hereinafter in this 
section provided, shall be assessed in the county, city, city 
and county, town, township, or district in which it is situ- 
ated, in the manner prescribed by law. The franchise, 
roadway, road-bed, rails, and rolling-stock of all railroads 
operated in more than one county in this State shall be 
assessed by the State Board of Equalization at their actual 
value, and the same shall be apportioned to the counties, 
cities and counties, cities, towns, townships, and districts 
in which such railroads are located, in proportion to the 
number of miles of railway laid in such counties, cities and 
counties, cities, towns, townships, and district.” 


Section 1 of article 12 provides: 


“Corporations may be formed under general laws, but 
shall not be created by special act. All laws now in force 
in this State concerning corporations, and all laws that 
may be hereafter passed pursuant to this section, may be 
altered from time to time or repealed.” 


Section 11 of article 1 provides: 


“All laws of a general nature shall have a uniform 
operation.” 
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STATUTORY PROVISIONS. 


Sections 3617, 3627, 3628, 3629, 3664, 3665, 3669, 3670, 
8671, 3672, 3673, 3674, 3676, 3692, and 3693 of the Po- 
litical Code of California provide as follows: 

Section 3617, third subdivision: 


“The term ‘improvements,’ includes—1. All buildings, 
structures, fixtures, fences, and improvements erected 
upon or affixed to the land.” [In effect, March 7, 1881.] 

«Section 3627. All taxable property must be assessed 
at its full cash value. Land and improvements thereon 
shall be separately assessed. Cultivated and uncultivated 
land, of the same quality and similarly situated, shall be 
assessed at the same value. A mortgage, deed of trust, 
contract, or other obligation by which a debt is secured, 
shall, for the purposes of assessment and taxation, be 
deemed and treated as an interest in the property affected 
thereby, except as to railroad and other quasi-public cor- 
porations. In case of debts so secured, the value of the 
property affected by such mortgage, deed of trust, contract, 
or obligation, less the value of such security, shall be as- 
sessed and taxed to the owner of the property, and the 
value of sucb security shall be assessed and taxed to the 
owner thereof, in the county, city, or district in which the 
property affected thereby is situated. The taxes so levied 
shall be a lien upon the property and security, and may be 
paid by either party to such security ; if paid by the owner 
of the security, the tax so levied upon the property affected 
thereby shall become a part of the debt so secured. If the 
owner of the property shall pay the tax so levied on such 
security, it shall constitute a payment thereon, and, to the 
extent of such payment, a full discharge thereof. If any 
such security or indebtedness shall be paid by any such 
debtor or debtors, after assessment and before the tax levy, 
the amount of such levy may likewise be retained by such 
debtor or debtors, and shall be computed according to the 
tax levy for the preceding year; and every contract by 
which a debtor is obliged to pay any tax or assessment on 
money loaned, or on any mortgage, deed of trust, or other 
lien, shall, as to any interest specified therein, and as to 
such tax or assessment, be null and void. [In effect 
March 7, 1881.) 
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‘Section 3628. The franchise, roadway, road-bed, rails, 
and rolling-stock of all railroads operated in more than one 
county in this State, shall be assessed by the State Board 
of Equalization, as hereinafter provided for. Other fran- 
chises, if granted by the authorities of a county, city, or 
city and county, must be assessed in the county, city, or 
city and county, within which they were granted; if granted 
by any other authority they must be assessed in the county 
in which the corporations, firms, or persons owning or hold- 
ing them have their principal place of business, All other 
taxable property shall be assessed in the county, city, city 
and county, town, township, or district in which it is sit- 
uated. Land shall be assessed in parcels or subdivisions 
not exceeding six hundred and forty acres each, and tracts 
of land containing more than six hundred and forty acres, 
which have been sectionized by the United States Govern- 
ment, shall be assessed by section or fractions of sections. 
The assessor must, between the tirst Mondays of March 
and July in each year, ascertain the names of all taxable 
inhabitants, and all property in his county subject to taxa- 
tion, except such as is required to be assessed by the State 
Board of Equalization, and must assess such property to 
the persons by whom it was owned or claimed, or in whose 
possession or control it was at twelve o’clock M. of the first 
Monday of March next preceding; but no mistake in the 
name of the owner, or supposed owner of real property, 
shall render the assessment thereof invalid. In assessing 
solvent credits, not secured by mortgage or trust deed, a 
reduction therefrom shall be made of debts due to bona-fide 
residents of this State. [In effect March 22, 1880.] 

“Section 3629. He must exact from each person a state- 
ment under oath, setting forth specifically all the real and 
personal property owned by snch person, or in his posses- 
sion, or under his control, at twelve o’clock M. on the first 
Monday in March, &. [In effect March 7, 1851.) 

«Section 3664. The president, secretary, or managing 
agent, or such other officer as the State Board of Equaliza- 
tion may designate, of any corporation, and each person, 
or association of persons, owning or operating any rail- 
road in more than one county in this State, shall, on or 
betore the first Monday in April of each year, furnish the 
said Board a statement, signed and sworn to by one of 
such officers, or by the person or one of the persons form- 
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ing such association, showing in detail for the year ending 
on the first Monday in March in each year— 

1. The whole number of miles of railway in the State, 
and, when the line is partly out of the State, the whole 
number of miles without the State, and the whole number 
within the State, owned or operated by such corporation, 
person, or nussociation ; 

2. The value of the roadway, road-bed, and rails of the 
whole railway, and the value of tle same within the State; 

8. The width of the nght of way; 

4. The number of each kind ef all rolling-stock used by 
such corporation, person, or association in operating the 
entire railway, including the part without the State; 

5. Number, kind, and value of rolling-stock owned and 
operated in the State; 

6. Number, kind, and value of rolling-stock used in the 
State, but owned by the party making the returns; 

7. Number, kind, and value of rolling-stock owned, but 
used out of the State, either upon divisions of road operated 
by the party making the returns, or by and upon other rail- 
ways. Also showing, in detail, for the year preceding the 
first of January: 

1. The gross earnings ot the entire road; 

2. The gross earnings of the road in the State, and 
where the railway is let to other operators, how much was 
derived by the lessor as rental; 

3. The cost of operating the entire (road), exclusive of 
sinking fund, expenses of land department, and money 
paid to the United States; 

4. Net income for such year, and amount of dividend 
declared: 

5. Capital stock authorized; 

6. Capital stock paid in ; 

7. Funded debt; 

8. Number of shares authorized; 

9. Number of shares of stock issued; 

10. Any other facts the State Board of Equalization 
may require; 

Il. A description of the road, giving the points of en- 
trance into and the point of exit from each county, with a 
statement of the number of miles in each county. When 
a description of the road shall onee have been given no 
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other annual description thereafter is necessary unless the 
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road shall have been changed. Whenever the road, or 
any portion of the road, is advertised to be sold, or is sold, 
for taxes, either State or county, no other description is 
necessary than that given by, and the same is conclusive 
upon, the corporation, power, or association giving the 
description. No assessment is invalid on account of a mis- 
description of the railway or the right of way for the same. 
If such statement is not furnished, as above provided, the 
assessment made by the State Board of Equalization upon 
the property of the corporation, person or association fail- 
ing to furnish the statement is conclusive and final. [In 
effect March 9, 1883.} 

“Section 3665. The State Board of Equalization must 
meet at the State Capitol on the first Monday in August, 
and continue in open session from day to day, Sundays 
excepted, until the third Monday in August. At such 
meeting the Board must assess the franchise, roadway, 
road-bed, rails and rolling-stock of all railroads operated in 
more than one county. Assessment must be made to the 
corporation, person, or association of persons owning the 
same, and must be made upon the entire railway within the 
State, and must include the right of way, bridges, culverts, 
wharves, and moles upon which the track is laid, and all 
steamers which are engaged in transporting passenger and 
freight cars across waters which divide the road. The 
depots, stations, shops, and buildings erected upon the 
space covered by the right of way are assessed by the 
assessor of the county wherein they are situate. Within 
ten days after the third Monday of August the Board must 
apportion the total assessment of the franchise, roadway, 
road-bed, rails, and rolling-stock of each railway to the 
counties, or cities and counties, in which such railway is 
located, in proportion to the number of miles of railway 
laid in such counties, and cities and counties. The Board 
must also, within said time, transmit by mail, to the county 
auditor of each county, or city and county, to which such 
apportionment shall have been made, a statement, showing 
the length of the main track of such railway within the 
county, or city and county, with a description of the whole 
of the said track within the county, or city and county, 
including the right of way, by metes and bounds, or other 
description sufficient for identification, the assessed value 
per mile of the same, as fixed bya pro rata distribution per 
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mile of the assessed value of the whole franchise, roadway 
road-bed, rails, and rolling-stock of such railway within 
the State, and the amount apportioned to the county, 
or city and county. The auditor must enter the statement 
on the assessment-roll or book of the county, city and 
county, and where the county is divided into assessoral 
townships or districts, then on the roll or book of any town- 
ship or district he may select, and enter the amount of the 
assessment apportioned to the county, or city and county, 
in the column of the assessment book or roll as aforesaid, 
which shows the total value of all property for taxation, 
either of the county, city and county, or such townsbip or 
district. On the first Monday in October the Board of 
Supervisors must make, and cause to be entered in the 
proper record book, an order, stating and declaring the 
length of main track of the railway assessed by the State 
Board of Equalization within the county, the assessed value 
per mile of such railway, the number of miles of track, and 
the assessed value of such railway lying in each city, 
town, township, school and road districts, or lesser tax- 
ing districts in the county, or city and county, through 
which such railway runs, as fixed by the State 
Board of Egualization, which shall constitute the 
assessed value of said property for taxable purposes 
in such city, town, township, school, road, or other dis- 
trict, and the clerk of the Board of Supervisors must 
transmit a copy of each order or equalization to the city 
council or trustees, or other legislative body of incorporated 
cities or towns, the trustees of each school district, and the 
authorized authorities of other taxation districts through 
which such railway runs. All such railway property shall 
be taxable upon said assessment, at the same rates, by the 
same Officers, and for the same purposes as the property of 
individuals within such citv, town, township, school, road, 
and lesser taxation districts, respectively. If the owner of 
a railway assessed by the State Board of Equalization is 
dissatisfied with the assessment made by the Board, such 
owner may, at the meeting of the Board, under the pro- 
visions of section thirty-six hundred and ninety-two of the 
Political Code, between the third Monday in August and 
the third Monday in September, apply to the Board to 
have the same corrected in any particular, and the Board 
may correct and increase or lower the assessment made by 
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it, so as to equalize the same with the assessment of other 
property in the State. If the Board shall increase or lower 
any assessment previously made by it, it must make a 
statement to the county auditor of the county affected by 
the change in the assessment of the change made, and the 
auditor must note such change upon the assessment-book 
or roll of the county, as directed by the Board. [In effect 
March 9, 1883.] 

‘* Section 3669. Each corporation, person, or association 
assessed by the State Board of -Equalization, must pay to 
the State Treasurer, upon the order of the Controller, as 
Other moneys are required to be paid into the treasury, the 
State and county, and city and county, taxes each year 
levied upon the property so assessed to it or him by said 
Board. Any corporation, person, or association, dissatis- 
fied with the assessment made by the Board, upon the pay- 
ment of the taxes due upon the assessment complained of, 
and the five per cent. added, if to be added on or before 
the first Monday in February, and the filing of notice with 
the Controller of,an intention to begin an action, may, not 
later than the first Monday in February, bring an action 
against the State Treasurer for the recovery of the amount 
of taxes and percentage so paid to the treasurer, or any 
part thereof, and in the complaint may allege any fact 
tending to show the illegality of the tax, or of the assess- 
ment upon which the taxes are levied in whole or in part. 
A copy of the complaint and of the summons must be 
served upon the treasurer within ten days after the com- 
plaint has been filed, and the treasurer bas thirty days 
within which to demur or answer. At the time the treas- 
urer demurs or answers, he may demand that the action be 
tried in the Superior Court of the county of Sacramento. 
The attorney-general must defend the action. The pro- 
visions of the code of civil procedure relating to pleadings, 
proofs, trials and appeals are applicable to the proceedings 
herein provided for. If the final judgment be against the 
treasurer, upon presentation of a certified copy of such 
judgment to the controller he shall draw his warrant upon 
the State treasurer, who must pay to the plaintiff the 
amount of the taxes so declared to have been illegally col- 
lected, and the cost of such action, audited by the Board 
of Examiners, must be paid out of any money in the gen- 
eral fund of the treasury, which is hereby appropriated ; 
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and the controller may demand and receive from the 
county, or city and county, interested, the proportion of 
such costs, or may deduct such proportion from any money 
then, or to become, due said county, or city and county. 
Such action must be begun on or before the first Monday 
in February of the vear succeeding the year in which the 
taxes were levied, and a failure to begin such action is 
deemed a waiver of the rights of action. [In effect 
March 9, 1883.) 

“Section 3670. After the first Monday ot February of each 
year, the controller must begin an action in the proper 
Court, in the name of the people of the State of California, 
to collect the delinquent taxes upon the property assessed 
by the State Board of Equalization; such suit mast be for 
the tuxes due the State, and all the counties, and cities and 
counties, upon property assessed by the Board of Equaliza- 
tion, and appearing delinquent upon the ‘ Daplicate Report 
of Apportionment of Railway Assessments.” The demands 
tor State and county and city and county taxes may be 
united in one action. In such action a complaint in the 
following form is sufficient: 


(Title of Court.) 

The People of the State of California 
vs. 
(Naming the Defendant.) 

Plaintiff avers that on the — day of — in the year 
(naming the year), the State Board of Equalization assessed 
the franchise, roadway, road-bed, rails, and rolling-stock 
of the defendant at the sum of (naming it) dollars. That 
the Board apportioned the said assessment as follows: To 
the county of (naming it) the sum of (naming it) dollars 
(and so on, vaming each county). 

That the defendant is indebted to plaintiff for State 
and county taxes for the year eighteen — in the following 
sums: For State taxes, in the sum of (naming it) dollars, 
for county taxes of the county of (naming it), in the sum 
of (naming it) dollars, &c., with five per cent. added for 
non-payment of taxes. Plaintiff demands payment for 
suid several sums, and prays that an attachment may issue 
in form as presented in section five hundred and forty of 
the Code of Civil Procedure. 

(Sigued by the Coutroller or his attorney.) 
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On the filing of such complaint the clerk must issue the 
writ of attachment prayed for, and such proceedings shall 
be had as under writs of attachment issued in civil actions; 
no bond nor affidavit previous to the issuing of the attach- 
ment is required. If on such action the plaintiff recover 
judgment there shall be included in the judgment as coun- 
sel fees, and in case of judgment of taxes, after suit brought 
but before judgment, the defendant must pay as counsel 
fees such sums as the Court may determine to be reason- 
able and just. Payment of the taxes on the amount of the 
judgment in the case must be made to the State treasurer. 
In such actions the duplicate record of assessments of rail- 

ays and the duplicate record of apportionment of railway 
assessments, or a copy of them, certified by the controller, 
showing unpaid taxes against any corporation, person, or 
association for property assessed by the State Board of 
Equalization, is prima facia evidence of the assessment, the 
property assessed, the delinquency, the amount of the taxes 
due and unpaid to the State, and counties, or cities and 
counties, therein named, and that the corporation, person, 
or association is indebted to the people of the State of Cal- 
ifornia, in the amount of taxes, State and county, and city 
and county, therein appearing unpaid, and that all the 
forms of law in relation to the assessment and levy of sach 
taxes have been complied with. [In effect March 9, 1883. ] 

‘‘Section 3671. The assessment made by the county 
assessor, and that of the State Board of Equalization, as 
apportioned by the Board of Supervisors to each city, 
town, township, school, road, or other district in their 
respective counties, shall be the only basis for taxation for 
the county, or any subdivision thereof, except in incorpor- 
ated cities and towns, and may also be taken us such basis 
in incorporated cities and towns when the proper authori- 
ties may so elect. All taxes upon townships, road, school, 
or other local districts shall be collected in the same man- 
ner as county taxes. [In effect March 9, 1883. ] 

“ Section 3672. The Board of Supervisors of each county 
must meet on the first Monday of July in each year to 
examine the assessment book and equalize the assessment 
of property in the county. It must continue in session for 
that purpose from time to time until the business of equal- 
ization is disposed of, but not later than the fourth Monday 
in July. [In effect January 1, 1873.) 
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‘Section 3673. The Board has power, after giving notice 
in such manner as it may, by rule, prescribe, to increase or 
lower the entire assessment roll, or any assessment con- 
tuined therein, so as to equalize the assessment of the 
property contained in said roll, and make the ussesament 
conform to the true value of such property in money. 
| In effect March 22, 1580. ] 

“ Section BO74. No reduction must be made in the valu- 
ation of property, unless the party affected thereby, or his 
agent, makes and files with the Board a written application 
therefor, verified by his oath, showing the facts upon which 
itis claimed such reduction should be made. [In effect 
January 1, 1873.) 

“Section 3676. Upon the hearing of the application the 
board may subpeena such witnesses, hear and take such 
evidence in relation to the subject pending, as in its dis- 
cretion it may deem proper. [In effect Jauuary 1, 1873.) 

“Section 3692. The powers and duties of the State 
Board of Equalization are as follows: 

1. ‘lo prescribe rules for its own govertment, and for 
the transaction of its business. 

2. To prescribe rules and regulations, not in conflict 
with the Constitution and laws of the State, to govern 
supervisors when equalizing, and assessors when assessing, 

3. To make out, prepare, and enforce the use of forms 
in relation to the assessment of property. 

4. ‘lo hold regular meetings at the State Capitol on the 
second Monday in each month, and such special meetings 
as the chairman may direct. 

5. ‘To annually assess the franchise, roadway, road-bed, 
rails, and rolling-stock of all railroads operated in more 
than one county in this State, at their actual value, on the 
first Monday in March, at 12 o’clock M., and to apportion 
such assessment to the counties, and cities and counties, in 
which such roads are located in proportion to the number 
of miles of railway laid in such counties, and cities and 
counties, in the manner provided for in section 3664 of 
said code. 

6. To equalize the assessment of each mortgage, deed 
of trust, contract, or other obligation by which a debt is 
secured, and which affects property situate in two or more 
counties, and to apportion the assessment thereof to each 


ot said counties. 
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7. To transmit to the assessor of each county, or city 
and county, its apportionment of the assessments made by 
said Board upon the franchises, roadways, road-beds, rails, 
and rolling-stock of railroads; and also its apportionment 
of the assessment made by such Board upon mortgages, 
deeds of trust, contracts, and other obligations by which. 
debts are secured, in the manner provided for in section 
8664 of said code. 

8. To meet at the State Capitol on the third Monday in 
August, and remain in session from day to day (Sundays 
excepted) until the third Monday in September. 

9. At such meeting to equalize the valuation of the tax- 
able properties of the several counties in this State for the 
purpose of taxation; and to that end, under such rules of 
notice to the clerk of the Board of Supervisors of the county 
affected thereby as it may prescribe, to increase or lower the 
entire assessment roll, or any assessment contained therein, 
so as to equalize the assessment of the property contained 
in said roll, and make the assessment conform to the true 
value in money of the property assessed, and to fix the rate 
of State taxation, and to do the things provided in section 
3693 of said code. 

10. To visit as a Board, or by the individual members 
thereof, whenever deemed necessary, the several counties 
of the State, forthe purpose of inspecting the property and 
learning the value thereof, 

11. To call before it, or any member thereof, on such 

visit, any officers of the county, and to require them to 
produce any public records in their custody, 
_ 12. To issue subpoenas for the attendance of witnesses or 
the production of books betore the Board, or any member 
thereof, which subpcenas must be signed by a member of 
the Board, and may be served by any person. 

14. To appoint a clerk, prescribe and enforce bis duties. 
The clerk shall hold his office during the pleasure of the 
Board. : 

15. To report to the Governor, annually, a statement 
showing: 

First. The acreage’ of each county in the State that is 
assessed. 

Second. The amount assessed per acre. 

Third. The aggregate value of all town and city lots. 

Fourth. The aggregate value of all real estate in the 
State. 


Fifth. The kinds of personal property in each county, 
and the value of each kind. 

Sixth. The aggregate value of all personal property in 
the State. 

Seventh. Any information relative to the assessment of 
property and the collection of revenue. 

Kighth. Such further suggestions as it shall deem proper. 

16. ‘To keep a record of all its proceedings. iIn effect 
April 3. 1880. ] 

Section 3693. When, after a general investigation by the 
Board, the property is found to be assessed above or below 
its full cash value, the Board may, without notice, so deter- 
mine, and must add to or deduct from the valuation: 

1. The real estate. 

2. Improvements upon such real estate. 

5. The personal property, except money, such per cen- 
tum respectively as is sufficient to raise or reduce to its full 
cash value.” [In effect April 8, 1880.) 


ASSIGNMENT OF ERRORS. 


Come vow the people of the State of California and say 
that in the said record and proceedings there is manifest 
error in this, to wit: That by the record aforesaid it ap- 
pears that said judgment was given for said defendant and 
against said plaintitf, whereas it ought to have been given 


for the said plaintiff and against said defendant. 


That the said Circuit Court erred in deciding that in the 
assessment of the property in question the said defendant 


in error was denied the equal protection of the laws. 


That the said Cireuit Court erred in deciding that in the 
making of said assessment the said defendant in error was 
deprived of its property without due process of law, 


That the said Cireuit Court erred in deciding that said 
defendant did not have due notice of the said assessment. 


That the said Cireuit Court erred in deciding that said 
> 
defendant did not have an opportunity to be heard in the 
j ; 
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matter of the assessment of its property before the said 


State Board of Equalization before said assessment became 
final. 


That the said Circuit Court erred in deciding that said 


State denied to said defendant the equal protection of the 
laws. 


That the said Circuit Court erred in deciding that said 
State deprived said defendant of its property without due 
process of law. 


That the said Cireuit Court erred in deciding that said 
assessment or said tax was for any reason illegal or invalid. 


That the Court erred in rendering judgment on the find- 
ings for defendant, and that plaintiff was and is entitled to 
judgment on the tindings of the Court. 


Plaintiff prays that said judgment be reversed, and that 


judgment be ordered to be rendered and entered for the 
plaintiff. 


Under the following provisions of the Constitution and 
Codes of California, the assessment in question was levied. 

This case was decided by the Court below on the Fed- 
eral questions involved. But, as it may be claimed that 
where two or more grounds of defense are shown by the 
record, and one or more is based on Federal law and the 
others on State law, and the record does not show on which 
ground the Court below based its decision, in that case the 
Court here will presume that the decision was based on 
the State law, provided that could vindicate the decision 
below, I will argue, first, the several so-called State ques- 


tions raised by the answer in the order hereinbefore 
named. 
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Brief. 

First. In the answer it is alleged that the value of fences 
on the line of the road, and that of certain steam ferry- 
boats plying between the western and eastern sides of the 
Bay of San Francisco tor the transportation of defendant’s 
cars, were embraced in the assessment in question. 

The findings negative this idea. Finding 21, Record, 
p. 41: 

‘Said assessment included all property and kinds of 
property mentioned in section 8665 of the Political Code 
of California, as amended March 9, 1883, except depots 
stations, shops, and buildings erected upon the space cov- 
ered by the right of way, which last-mentioned property 
was assessed, as provided in said section, by local assessors, 
and except steamboats.” 


With this express exception of steamboats, it certainly 
cannot be maintained that the steamers were assessed. 
Nor can it be maintained that the distance across the Bay 
of San Francisco, to wit, five miles, was assessed as a part 
of defendant’s road. The answer avers, and the findings 
tind, that the total length of said railroad in the State of 
California is 640.68 miles, and the length of it in the sev- 
eral counties is given, making up this aggregate. (Find- 
ing 14, Kecord, p. 38.) [t nowhere appears that any part 
of the road was in the Bay of San Francisco. Nor can it 
be contended that the fences entered as a constituent in 
the assessment of the road. If a fence is a building, and 
we claim it is, then it appears that the buildings (fences) 
erected upon the space covered by the right of way were 
assessed by the local assessor, and not by the State Board 
of Equalization. 

That the fences were not assessed by the State Board is 
apparent from the stipulation on page 35 of the Record, 
where, after providing that certain testimony in other cases 
should be treated as given in this case, it is added, “ except 
the testimony relating to the taxation of fences, which, for 
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the purposes of this case and by the consent of the defend- 
ant, is omitted.” 


It must be borne in mind also, that the word “fences” 
does not occur in section 3665 of the Political Code at all. 

In the Santa Clara Case, decided by this Court in 1886, 
there was an express finding that the fences were assessed 
by the State Board of Equalization : 

“The State Board of Equalization, in making the sup- 
posed assessment of said roadway of defendant, did, know- 
ingly and designedly, include in the valuation of said 
roadway the value of the fences erected upon the line 
between said roadway and the land of coterminous pro- 
prietors.” (6 Supreme Court Reporter, p. 11389.) 


Here it may be added, that in the case of City and County 
of San Francisco v. The Central Pacific Railroad Company, 
63 Cal., 467, the Supreme Court of California says “that 
the assessment of steamers pertained to the local assessor,” 
under the provisions of the State Constitution; conse- 
quently, so much of section 3665 of the Political Code as 
requires the State Board of Equalization to assess them, is 
null and void. It-is clear, therefore, that in respect to 
fences, steamers, and the distance across the Bay of San 
Francisco, in connection with the assessment of defendant’s 
road, no material question is presented for the considera, 
tion of this Court. 

Second State question pr 3ented by the answer: That 
the State Board of Equalization made the said assessment 
upon the franchise, roadway, road-bed, rails, and rolling- 
stock ; that the assessment was not made on them sepa- 
rately, but that they were all blended together. 

This may seem to present a Federal question, but here- 
after I shal] discuss the question whether or not such a 
franchise as the defendant has from the Federal Govern- 
ment is taxable by the State, as presenting a Federal ques- 
tion. Assuming for the present, however, that the State 
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may tax such a franchise, then the question whether it should 
be assessed separately, or in connection with the roadway, 
road-bed, rails, and rolling-stock, may be claimed to be a 
State question, if assessed as an entirety, on the ground 
that the Constitution of the State says that all property 
shall be taxed in proportion to its value, to be ascertained 
as provided by law. It is clear from the language of the 
Constitution that its object was to ascertain the value of 
the railroad as an entirety. (Sec. 10, Art. 13.) Weclaim 
further that if the different constituents of the railroad 
were assessed separately, it would be violative of section 1 
article 13 of the Constitution of the State, which says that 
all property shall be taxed in proportion to its value. 

In the case of T’he Union Pacific Railway Company v. 
Cheyenne, 113 U.8., p. 517, Mr. Justice Bradley says: 


‘A railroad cannot be regarded as mere land, like farm 
land or building lots; its value depends upon the whole 
line as a unit, to be used as a thoroughfare and means of 
transportation. A separate mile or two of its length is 
ulmost valueless by itself. And then its rolling-stock has 
no particular locality, except a constructive one, in the 
place where the principal office of the railroad company is 
situated, and it would be manifestly unequal to give to that 
place the benefit of taxing the whole of tt. The plau 
adopted by the statute avoids these difficulties. It places 
the power of assessing the valne of the whole line (so far 
as it lies within the territory), including the rolling-stock, 
in the hands of the Board of Equalization, and after they 
have fixed such valuation, and ascertained what tt amounts 
to per mile for the whole length within the territory, such 
valuation per mile is certified by the territorial auditor to 
the clerks of the several counties through which the road 
passes, so as to give each its pro rata share.” 


In the case of County of San Mateo v. The Southern Pa- 
cific Railroad Company, Vol. 13, Federal Reporter, p. 725, 
Judge Sawyer says: 

“ Nor do we think ” (alluding, I presume, to the learned 
Circuit Justice aud bimself) “that the assessment of the 
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franchise, roadway, road-bed, rails, and rolling-stock of all 
railroads operated in more than one county in the State by 
the State Board of Equalization as a unit, and apportioning 
that amount of assessed value to the several counties in 
proportion to the namber of miles in each, is objectionable 
on the ground that it denies the equal protection of the 
laws to the owner of the roud. Indeed, this seems to be 
the only practicable way of assessing a railroad. It is 
owned and treated as a unit, and can’t be otherwise use- 
fully employed, Its income, expenses, and management, 
and all its operations are as a unit. Its rolling-stock is at 
one point at one moment, and at another at a different point 
of time, but it is all working together as a unit to the ac- 
complishment of one end. In fragments and isolated parts, 
the road would be comparatively valueless as property. It 
is Ouly as a unit that it can properly be considered, or prop- 
erly taxed. ‘lo tax it otherwise, would be to tax it upon 
principles materially different from those applicable to 
other property necessarily considered and used as a unit, 
The character and circumstances of the property are such 
as seem to justify a classification for this purpose.’ 


If, as the learned judge says, railroad property should be 
assessed as a unit, the query arises, how could a mortgage 
be deducted ? 

In Porter etal. v. R. R. I. & St. L. R. R. Co., 76 [Il., p. 
584, the Supreme Court of Illinois says: 


“Local improvements may, indeed, vary, and they are 
required to be assessed by the local assessors; but the road 
and its equipment constitute a single, entire property. In 
determining the value of such property, the question is 
neither one of original cost, nor of the intrinsic value of 
the various items of which the road and its equipments are 
composed, taken separately, but what is it worth with all 
its capabilities and facilities as a railroad? The franchise 
extends to the entire corporate property, and it is not pos- 
sible that it can be divided. It must, if assessed at all, be 
assessed as an entirety, and this, as we have already shown, 
may be in connection with the property to which it is at- 
tached.” 
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In the State Railroad Tax Cases, 92 U.58., p. 608, the 
Court says: 

«Tt may well be doubted whether any better mode of 
determining the value of that portion of the track within 
any one county has been devised than to ascertain the 
value of the whole road, and apportion the valne within 
the county by its relative length to the whole.” 


And, again, on page 611, the Court says: 

“ But the contention is, that the rule of treating the 
road, its rolling-stock, and franchises, as a unit, and assess- 
ing it asa whole, on which each municipality levies its 
tuxes according to the length of the road within its limits, 
violates the principles of this section. We have already 
discussed this question, and are of the opinion that taxes 
assessed by that rule on the railroad property by the mu- 
nicipality are uniform when the rate of taxation is the 
sume on the assessment thus ascertained that it is on other 
property.” 


The section referred to is a section in the Lilinois Con- 
stitution in respect to taxing in proportion to the value of 
the property. 

And, again, in the course of the decision, the Court 
Says : 

“ But, as we have already said, a railroad must be re- 
garded tor many, indeed, for most purposes, as a unit. 
The track of the road is but one track from one end of it 
to the other, and except In its use as one track is of little 
value.” 

Desty on Taxation, Vol. 1, pp. 392 and 393. 
Cincinnati, £e., Railway Co. v. Commonwealth, 81 
Ky., 492. 

It is clear from these authorities, and from the reason of 
the thing, that the unitary assessment is the only practica- 
ble one that can be made in respect to railroads. 


Third. That the State Board of Equalization assessed 
railroad property bigher in proportion than any other prop- 
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erty, violating the provision of the State Constitution which 
requires that property shall be taxed in proportion to its 
value; that the valuation was excessive, and was made 
carefully and intentionally. This is the third State question. 

The State Board of Equalization has jurisdiction under 
the Constitution of the valuation of defendant’s property, 
and are the exclusive judges thereof. If they err in their 
judgment, there is no revisory power given to the Federal 
Courts. Presumptions of willful disregard of official duty 
are not to be indulged. ‘There is no finding in this case 
that any fraudulent, corrupt, or willfully false assessment 
has been made. It has been frequently decided that the 
Federal Courts cannot review and correct the errors and 
mistakes of the State tribunals on this subject. Here we 
quote again from Porter et a/.v. R. R. I. & St. L. R. R. Co., 
76 Lll., p. 595, relating to this particular point : 


‘“‘ But it does not devolve upon us to justify the accuracy 
of the assessment as made. In the view we have taken of 
the case, the Board of Equalization assessed the value of 
the capital stock, including the franchise, over and above 
the assessed value of the tangible property; and did not 
assess the shares of stock belonging to the shareholders or 
debts of the corporation. The property assessed was the 
property of the corporation, upon which it was liable to be 
assessed for the payment of taxes. The Constitution, as 
has been seen, requires that the value of property assessed 
for taxation shall be ascertained by some person or persons, 
to be elected or appointed in such manner as the General 
Assembly shall direct, and not otherwise. The General 
Assembly has directed that the Board of Equalization and 
not the courts shall exercise this function. However much, 
therefore, we may think the Board erred in its valuation, 
no power is given to us to arrest the collection of the tax 
merely on that account. The Board was fully empowered 
by law to make this particular assessment, and had jurisdic- 
tion over the property and the corporation for that purpose. 
The law is well settled that assessors, in judging of the value 
of property, act judicially,” &e. 
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In the case of Pacifle Hotel v. Lieb et al., 83 UL, p. 606, 


the Supreme Court of that State says : 


‘The State Board of Equalization, in assessing this class 
of property, does not act as a board of review, as it does 
with respect to other kinds of property, but as an original 
assessor. ‘The law makes it its auty, not to assess the Cap- 
ital stock of corporations whereof returns shall be laid be- 
fore it by the auditor, but its language is: ‘ The capital 
stock of all companies and associations, now or hereafter 
created under the laws of this State, shall be so valued by 
the State Board of Equalization us to ascertain and deter- 
mine, respectively, the fair cash value of such capital stock, 
including the franchise, over and above the assessed value 
of the tangible property of such company or association 
And to that end it is empowered to ‘ adopt such rules and 
principles for ascertaining the fair cash value of such cap- 
ital stock as to it may seem equitable and just.’ Jurisdic- 
tion to make the valuation is therefore conferred in all 
cases where the company or association is created under 
the laws of the State, and, in making it, the Board is to be 
governed by ‘such rules and principles as to it may seem 
to be equitable and just,’ instead of belng restricted to val- 
uations returned by the local assessors, and laid before it 
by the auditor. The local assessor is not required to fix 
any valuation, and the matters to be returned by him are 
merely such as the law presumes to be important In en- 
abling the Board of Equalization to discharge it duty in- 
telligibly. Manifestly such retarns might, if deemed fraud- 
ulent or untrustworthy, be entirely disregarded, and the 
valuations be made trom other sources of information sup- 
posed to be more accurate and reliable, for, otherwise, it 
is impossible the Board can, in all cases, act with that free- 
dom in determining what is ‘ equitable and just’ contem- 
plated by the statute. In our opinion, neither the neglect 
of the local assessor nor that of the corporation, nor both, 
ean excuse the Board of Equalization from its duty to 
value the capital stock of all companies and associations 
created under the laws of the State, provided it can other- 
wise get satisfactory information for that purpose; and of 
this, from the nature of its organization, it must, necessa- 
rily, be the judge. Presumptions of incompetency and of 
willful dereliction in the discharge of official duty, are no 
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more to be indulged against members of a Board of Equal- 
ization than against local assessors, and whether there 
should, as a matter of policy, be many or few checks upon 
their conduct, is not a question for the Courts, since no 
constitutional mandate is violated in making them the ex- 
clusive judges of the value of any or all property, for 
purposes of taxation.” 


In the case of Kirtland v. Hotchkiss, 100 U.8., p. 498, 
the Supreme Court says, speaking through Mr. Justice 


Harlan: 


«It may, therefore, be regarded as the established doc- 
trine of this Court, that so long as the State, by its laws, 
prescribing the mode and subjects of taxation, does not 
entrench upon the legitimate authority of the Union, or vio- 
late any right recognized or secured by the Constitution of 
the United States, this Court, as between the State and its 
citizen, can atford him no relief against State taxation, 
however unjust, oppressive, or onerous,” 


In the case of Kelly v. Pittsburgh, 104 U. 8., p. 79, the 
Court, in the course of the opinion, says: 


“It is alleged, and probably with truth, that the estimate 
of the value of the land for taxation is very greatly in ex- 
cess of its true value. Whether this be true or not we 
cannot here inquire. We have so often decided that we 
cannot review and correct the errors and mistakes of the 
State tribunals, that it is only necessary to refer to those 
decisions without a re-statement of the argument on which 
they rest. State Railroad Tax Cases, 92 U.8S., 575; Ken- 
nard v. Louisiana, id., 480; Davidson v. New Orleans, 96 
id., 97; Kirtland v. Hotchkiss, 100 id., 491; Missouri vy. 
Lewis, 101 id., 22; National Bank v. Kimball, 103 id., 732.” 


We now approach the discussion of the Federal ques- 
tions involved, which were the questions upon which judg- 
ment in the Court below went for the defendant: 


First FEDERAL QuEsTION. That the United States loaned 
its bonds to the defendant in the sam of $27,000,000. ‘hat 
no part of said loan has been paid, except interest. That to 
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secure the payment of the same ever since their issuance, the 
United States have a lien by mortgage upon said railroad, 
&e. That the United States further authorized said Cen- 
tral Pacitic Railroad Company of California to issue its 
bonds in the same amount, and to secure the payment of 
the same by a mortgage upon said road, &c. That the 
bonds were issued and the payment so secured, but the 
same are unpaid and not yet due. ‘That to further aid in 
the construction of its railroad, the defendant executed a 
mortgage on the land grant it received from Congress in 
aid of said road in the sum of $10,000,000, and of the 
bonds secured thereby there is still due and unpaid the sum 
of $4,630,000. ‘That these lands are agricultural and graz- 
ing lands. That they were so assessed by the county 
assessors, Without any deduction on account of said mort- 
gage. That the defendant paid all the taxes on these 
lands. That under the Constitution and laws of the State 
of California in making assessments against property owned 
by natural persons or corporations other than railroad or 
other quasi-public corporations, the mortgage is treated as 
an interest in the property affected, and is deducted from 
the assessment of the mortgaged property ,; but such de- 
duetion is not permitted as to property owned by railroad 
corporations operating roads in more than one county. That 
by reason of this discrimination, it is claimed the Constitu- 
tion of California is violative of the Fourteenth Amend- 
ment of the Constitution of the United States, and the 


assessment is null and void. 


SECOND FEDERAL QueEsSTION. A classification of railroad 
property for the purposes of assessment and taxation, by 
which an unjust discrimination in various ways is claimed 
by the defendant in respect to corporations operating their 
roads in more than one county, as compared with other 
corporations and natural persons, resulting, as the defend- 
ant claims, in a violation of the fourteenth amendment. 
This second Federal question may be discussed in connec- 


: 
: 


32 


tion with the first, both really involving the power of the 
State to clussify and apportion property for taxation. 
This brings up the whole subject of the equal protection of 


the laws. 


THe EquaL PROTECTION OF THE Laws. 


But, if the defendant is not damaged by the provision in 
section 4, article 13, of the Constitution of California, in 
respect to not deducting its mortgages from its assessment, 
it cannot complain of being denied the equal protection of 
the laws on that account. 

This section has been construed by the Supreme Court 
of California. In the case of Central Pacific Railroad v. 
State Board (60 Cal., p. 59) that Court says: 

“Reading the whole section, it seems very plain that as 
to mortgages, deeds of trust, contracts, or other obliga- 
tions secured upon the property of railroad and other quasi- 
public corporations, they should not be deemed and treated 
as an interest in the property affected by them, ‘for the 
purpose of taxation.’ ” 


As this is a decision of the Supreme Court of that State 
upon the question of the meaning of its own Constitution, 
I apprehend it is binding in this forum. 

See opinion of the Court, delivered by Mr. Justice 
Gray, in the case of Post v. Supervisors, 105 U.8., p. 669. 

It appears, then, that prior to the adoption of the Con- 
stitution of 1879, in which the foregoing section is found, 
the defendant had made divers mortgages. As the law 
then stood, the defendant had to pay the taxes on this 
mortgaged property. There was no such thing known as 
a tax ona mortgage. At that time a mortgage had not 
been made an interest in the property affected thereby for 
the purposes of taxation. 

Before the Constitution of 1879, therefore, there was no 
tax to be paid by the mortgagee. We presume that it will 
not be denied that the effect of the mortgage given by de- 
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fendant (set forth in Exhibit “A,” Rec., p. 21) is that the de- 
fendant should pay the taxes on the property mortgaged. 
The Constitution of 1879 could not change this contract so as 
to make the mortgagee pay on his mortgage interest with- 
out impairing the obligation of such a contract. 

In the case of Bechman v. Skaggs, 59 Cal., 541, the 
mortgage sought to be foreclosed was executed before the 
adoption olf the present Constitution, as in this case. The 
Court says: 

“In the year 1880, the mortgage, for the purpose of tax- 
ation, was an interest in the land, the tax upon which 
defendant had agreed tO pay. The covenant was that the 
defendant should pay the tax upon the full value of the land, 
Under the present Constitution he is assessed only tor the 
value of the land, less the amount of the mortgage debt. 
The agreement to pay the whole tax was valid when made, 
aud soto construe the provision of the Constitution as that 
the agreement may not be enforced according to its terms, 
would be to impair the obligation of a contract.’’ 


How, then, is the defendant damaged, by reason of the 
fact that the property and the security are not segregated 
into distinct interests, when, if the segregation was made, 
the defendant would still have to pay the whole tax? And 
if the present Constitution of the State compelled the mort- 
gagee to pay any portion of it, it would be in violation of 
the Constitution of the United States. ‘The defendant can 
hardly invoke the aid of the fourteenth amendment, and 
claim that it does not receive the equal protection of the 
laws, when it simply pays what the contract calls for. If 
it paid less it would violate its contract; and if it were au- 
thorized, under the State Constitution, to pay less, it would 
be in violation of the very instrament whose aid it invokes, 
[t sustains no injury to any of its substantial rights; and 
for this Court to interfere, the defendant must show that 
it has sustained injury. A hypothetical case will not do. 
A party does not come into Court on hypothetical cases. 
His contention must be based on actual facts, which entitle 
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him to relief. If the State Constitution, therefore, cannot 
alter his contract, the Constitution cannot be said to be un- 
justly discriminatory against him, because it does not seek 
to do what, if it did do, would be in violation of the Fed- 
eral Constitution. If, under the contract, the defendant 
would not be compelled to pay the taxes on the mortgaged 
property, the defendant has failed to show it, and the Court 
will not presume that such is the case, when it is purely a 
matter of allegation and proof. 

If the fact that a denial to the defendant of a deduction 
from its assessment of its mortgages by the Constitution of 
California is a denial of the equal protection of the laws, 
then on what principle can exemptions of property, entire 
in certain cases, as found recognized in so many State Con- 
stitutions, be sustained? Are not the non-exempted in 
those cases denied the equal protection of the laws, and 
burdened with more than an equal share of taxation? To 
hold in the, affirmative must be to subvert almost every 
revenue system in the different States of the Union. 

The defendant must not only show a mortgage, but that 
it has sustained an injury by not having it deducted trom 
the assessed value of the property for the purpose of taxa- 
tion. The case of Supervisors v. Stanley, 105 U. 8., p. 305, 
is decisive of this question. 

In the case of Stanley v. Supervisors of Albany, 121 U. 
S., page 545, the case in 105 U. 8., to which reference is 
made just above, was cited with approval, and Mr, Justice 
Field, in delivering the opinion of the Court, states what 
was decided in that case. He says: 7 
= “After full consideration we held substantially this : 
That the statute of New York was in conflict with the act 
of Congress, so far as it did not permit a stockholder of a 
national bank to deduct the amount of his just debts from 
the assessed valne of his stock, while by the laws of the 
State the owner of all other personal taxable property was 
allowed to deduct such debts from its value; but that 
neither the statute nor the assessment under it was for that 
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reason void. If the stockholder had no debts, the mode 
of assessment adopted was not invalid as to him; he could 
not complain of it, nor recover the taxes paid pursuant to 
it. If he had debts, the assessment without a deduction 
for them in the estimate of the taxable value of the stock, 
was only voidable. The assessing officers, in making the 
ussessment, were acting within their authority until daly 
notified of the debts which were to be deducted. In such 
ease, therefore, the duty devolved upon the stockholder to 
show to the assessing officers what his debts were, and to 
take such steps as were required by the law to obtain a cor- 
rection of the over-assessment.” 


Suppose the State Board did have full knowledge of the 
existence of the mortgage (Finding 22, Record, p. 42), 
there is nothing to show that they knew the mortgage was 
not paid off, or that the mortgage was a bona-fide one; and 
if they had full knowledge of the existence of the mortgage, 
they must have had full knowledge of all that was in it, 
aud that it was the duty of the defendant to pay the taxes 
on the debt secured thereby. (Memphis, &c., Railroad »v. 
Dow, 120 U.S., p. 301.) 

Why didn’t defendant go before the State Board of 
Equalization when it sat to equalize any assessment con- 
tuined in the ussessment roll, and show such facts as it 
claims existed entitling it to this deduction? (Sec. 9, Art. 
13.; Although the power conferred upon the State Board 
by section 10 of said article in the matter of assessment is 
self-executing, yet when it comes to the equulization of the 
assessment under section 9 of the same article, the State 
Board may prescribe rules of notice, and there is nothing 
in the findings in this case to show that they did not pre- 
scribe rules of notice. The presumption of law is, that an 
officer does his duty. But against this contention it will be 
claimed that the Supreme Court of California in the case 
of San Francisco and North Pacitic Railroad Company v. 
State Board of Equalization, 60 Cal., page 12, has decided 
that the equalization authorized by the Constitution to be 
made by the State Board is only as between counties. 
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But this cannot be, for the Court, on page 31, says: 


‘‘ But the Constitution imposes the duty of assessing the 
property of the corporations upon the State Board of 
Equalization. The provision of the code ought not to be 
construed, and cannot fairly be construed, to make each 
railroad corporation the assessor of its own property, in 
case it chooses to file a statement. Doubtless the Board 
will place much reliance upon the statements, and will start 
With a presumption that they are correct ; but if satisfied that 
property has been omitted from them by mistake, or that the 
valuation in them contained is too low, must perform its 
duty of assessing all of the property at its ‘actnal value.’ 
If the statement is not furnished, the valuation of the Board 
becomes ‘ final and conclusive.’ This is to be read in con- 
nection with the clause in the same section: ‘Any person 
dissatisfied with an assessment made by said Board of 
Equalization against his or its property may, within five 
days after such assessment is made and entered of record 
on the books of said Board, by written petition, apply to 
said Board to have the same corrected in any particular.’ 
Where no ‘sworn statement’ is filed, the corporation is 
eut off from its right of appeal to the Board within five 
days to have its first assessment corrected. And _ since 
it is only where a statement has been prescribed that the 
application can be made to have the assessment corrected, 
the assessment made by the board, after the statement 
is furnished, is the one which may be corrected, It was 
certainly not the purpose of the statute to allow the cor- 
poration to complain of and have corrected its own sworn 
statement. ‘The foregoing, of course, is (as are the points 
of petitioner) based upon the assumption that the sec- 
tion of the Code is valid.” 


Again, on page 34, the Court says: 


“It is true that by section 3664 the assessment of rail- 
road property must be made (as in the case before us it 
wus, in fact, made) on or before the first Monday of May. 
[t is also true that, by the same section, the Board must 
meet on or before the third Monday of August to equalize 
the valuation of property as between the several counties. 
But a reconsideration of the assessment (or equalization) of 
railroad property can only be made by the State Board in 
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case a petition shall be filed by a party interested within 
five days after the assessment is made and entered.” 


Since that decision was rendered section 3664 has been 
amended, and all in reference to the five days is elimi- 
nated, but the next section (8665) provides, in lieu: 

“Tf the owner of a railway assessed by the State Board 
of Equalization is dissatisfied with the assessment made by 
the Board, such owner may, at the meeting of the Board, 
under the provision of section thirty-six bundred and 
ninety-two of the Political Code, between the third Mon- 
day in August and the third Monday in September, apply 
to the Board to have the same corrected in any particular, 
and the Board may correct,” &c. 


The view here taken must be certainly correct, as, under 
the Constitution, the State Board of Equalization is the 
original assessing board of the franchise, roadway, road- 
bed, rails, and rolling-stock of all railroads operated in 
more than one county, and under the same instrument the 
members of the Board are empowered, under such rules 
of notice as they may prescribe, to act as an Equalizing 
Board, the Constitution providing, further, that the Board 
of Supervisors of the several counties shall constitute 
Boards of Equalization for their respective counties. 

The defendant did not avail itself, therefore, of its rights 
and privileges to go before the State Board of Equalization 
with the view to the correction of its assessment. The only 
inference that can be drawn from such non-action 1s, that 
the defendant was satisfied with its assessment. It onght 
to have appeared before the Board. It is too late now to 
complain. In the case of Stanley v. Supervisors of Albany, 
121 U.S., p. 550, the Court says: 


“To these Boards of Revision, ( referring to Boards of 
Equalization) by whatever name they may be called, the 
citizens must apply for relief against excessive and irregular 
tuxation, Where the assessing officers have jurisdiction to 
assess the property. ‘Their action is judicial in its character. 
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They pass judgment on the value of the property upon 
personal examination and evidence respecting it. Their 
action being judicial, their judgmeut in cases within their 
jurisdiction are not open to collateral attack. If not cor- 
rected by some of the modes pointed out by statute, they 
are conclusive, whatever errors may have been committed 
in the assessment. As said in one of the cases cited, the 
money collected on said assessment cannot be recovered 
back in ap action at law, any more than money collected 
on an erroneous judgment of a Court of competent juris- 
diction before it is reversed.” 


The defendant is not damaged in another aspect of this 
case. Under the provisions of the Constitution of Cali- 
fornia, where a mortgage is allowed to be deducted, two 
interests in real estate are recognized instead of only one, 
as under its first Constitution. Under this new regime, 
however, the assessment roll will show the same amount 
of taxable property. Certain property, the mortgaged pro- 
perty and the mortgage, is simply apportioned between two 
or more persons. ‘The process should be called an appor- 
tionment, in respect to which the power of the State has 
always been supreme—not a deduction—and no unfair dis- 
crimination is suggested by this method. The result of 
the provision in the Constitution is not to increase the 
amount of taxation that would otherwise be imposed 
upon railroad corporations. [f other persons, natural 
or corporate, who are assessed for the two interests, would 
have to pay less than formerly, thus necessitating the 
laying of a greater burden ypon such corporations as 
defendant, the argument of defendant’s counsel would bave 
greater strength. But this is not so. The differentiation 
does not change the amount of the assessment roll, 

The exception was made in the differentiation in respect 
to railroad and other quasi-public corporations. It was 
unavoidable. The convention would have made their 
mortgages ay interest in real estate, also, for the purpose 
of azsessment and taxation, if it had been feasible to do 
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so. These mortgages, however, covered lands within and 
without the State, lands earned and unearned, patented 
and unpatented, a continuous railway track from California 
to Utah Territory, with the franchises, roadway, road-bed, 
and rolling-stock, with side tracks, depots, and stations. 
The holders of the mortgage bonds were scattered all over 
the country. ‘The difference between this kind of property 
and a farm situated in one county, where a mortgage is 
recorded against it in the recorder’s office, is palpably clear. 
[n the first place, no county assessor could pretend to assess 
the property and deduct such mortgages with anything 
like approximative correctness; the constitutional mandate 
that property shall be taxed in proportion to its value, 
could not be carried out for the simple reason that its value 
could not be arrived at in this way. The only alternative 
was to assess the property as a unit. 

Even in respect to natural persons, article 13 of the Con- 
stitution says: “The taxes so levied shall be a lien upon 
the property and security, and may be paid by either party 
to such security; if paid by the owner of the security, the 
tax so levied upon the property affected thereby shall 
become a part of the debt so secured; if the owner of 
the property shall pay the tax so levied on such security 
it shall constitute a payment thereon,” &. It could not 
constitute a payment thereon, if the mortgage execated by 
the defendant before the adoption of the present Constitu- 
tion says in effect that defendant shall pay the tax thereon ; 
and if it does not say so, still the defendant took its cor- 
porate character under the first Constitution, and by so 
doing submitted itself to the reserved power therein. 

In the case, No 661, in this Court there is this provision 


in the mortgage in respect to the payment of taxes: 


“And the said party of the first part hereby agrees and 
covenants to and with the said party of the second part 
and their successors in said trust, that it will pay all ordi- 
nary and extraordinary taxes, assessments, and other pub- 
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lie bnrdens and charges which shall or may be imposed 
upon the parties herein described and hereby mortgaged, 
and every part thereof,” etc. 


Again, as far as the payment of the taxes on defendant’s 
grazing lands is concerned, it is impossible to see how such 
a payment becomes an efficient factor in the pending cases. 
Defendant cannot take advantage of its own acts, which it 
claims were unauthorized. Nor can it claim that by so 
doing it has been damaged. Even if the defendant is 
damaged by the discrimination, still the Constitution of a 
State has a right to classify property for the purposes of 
taxation, and all that is necessary is that it shall operate 
uniformly on each class; and more especially is this so 
in respect to corporations who take their right, subject to 
a reserved power, such as is contained in the Constitation 
of California. ) 

Mr. Desty, in his valuable work on Taxation, vol. 1, 
p. 91, says: 


“The Legislature, apart from constitutional restrictions, 
may levy taxes and devise ways of apportionment in such 
manner and to any extent it may deem advisable, and in 
the exercise of its sovereign power it may adopt any and 
all means for the purpose of providing revenue, and its 
decisions as to what is proper, just, and politic, both in re- 
spect to the subjects of taxation and the kind and amount 
of taxes, must be final and conclusive. Its powers are to 
be exercised in its discretion, and the interest, wisdom, and 
justice of the representative body and its relations with its 


constituents furnish the only security against the abuse of 


that discretion.” 


In the same volume, pages 93 and 94, he says: 


« The power to tax and the power of apportionment and 
classification are identical and inseparable, and the legis- 
lative determination as to the just proportion to be borne 
by the public and the classification of subjects to be taxed 
is conclusive, subject only to the constitutional principle 
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that all of the same class shall bear equal burdens, and 
that the principle of uniformity be preserved.” 


In Durant’s Appeal, 62 Penn., 494, it is said: 


‘« Tf the taxation is upon all of a class, either of persons 
or things, it matters not whether those included in it be 
one or many, or whether they reside in any particular lo- 
cality or are scattered all over the State. If, for example, 
a general tax were imposed upon all distilleries or owners 
of distilleries, it would vot affect the constitutionality of 
the tax if the distilleries all carried on their business in a 
particular section of the country or were few in numbers.” 


In the case of Railroad Company v. Penniston, 18 Wall., 
p. 30, Mr. Justice Strong, in delivering the opinion of the 
Court, says, in respect to State taxation: 


“The extent to which it shall be exercised, the subject 
upon which it shall be exercised, and the mode in which 
it shall be exercised are all equally within the discretion of 
the Legislatures to which the States commit the exercise 
of the power. That discretion is restrained only by the 
will of the people, expressed in the State Constitution, or 
through elections, and by the condition that it must 
not be so used as to burden or embarrass the operations of 
the National Government. ‘There is nothing in the Con- 
stitution which contemplates or authorizes any direct 
abridgment of this power by National legislation. ‘To the 
extent just indicated it is as complete in the States as the 
like power within the limits of the Constitution is com- 
plete in Congress.” 


In the Kentucky Tax Cases, 115 U.5., p. 336, the Su- 
preme Court says: 


“The discrimination against railroad companies and 
their property, which is the subject of complaint, as being 
unjust and unconstitutional, arises from the fact that, in 
the legislation of Kentucky on the subject, railroad prop- 
erty, though called real estate, is classed by itself as dis- 
tinct from other real estute, such as farms and city lots, 
and subjected to different means and methods for ascer- 
taining its value fur purposes of taxation, and differing as 
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well from those applied to the property of corporations 
chartered for other purposes, such as bridge, mining, street 
railway, manufacturing, gas, and water companies. These 


=> 
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latter report to the auditor the total cash value of their 
property, and pay into the treasury as a tax, upon each 
$100 of its value, a sum eqnal to the tax collected upon 
the same value of real estate, and these reports and valua- 
tions are treated as complete and perfect assessments, not 
subject to revision by any board or Court, and conclusive 
upon the taxing officers. But there is nothing in the Con- 
stitution of Kentucky which requires taxes to be levied by 
a uniform method upon all descriptions of property. The 
whole matter is left to the discretion of the legislative 
power, and there is nothing to forbid the classification of 
property for purposes of taxation, and the valuation of 
different classes by different methods. The rule of equal- 
ity in respect to the subject only requires the same means 
and methods to be applied impartially to all constituents 
of each class, so that the law shall operate equally and 
uniformly upon all persons in similar circumstances, There 
is no objection, therefore, to the discrimination, as made 
between railroad companies and other corporations, in the 
methods and instrumentalities by which the value of their 
property is ascertained. ‘The different nature and uses of 
their property justify the discrimination in this respect 
which the Legislature has seen fit to impose.” 


In the foregoing opinion the Court refers to the fact 
that there is nothing in the Constitution of Kentucky 
which requires taxation to be equal and uniform. Insome 
of the States there is such a constitutional provision, and 
yet the Courts have upheld the classification of property 
for the purpose of taxation. 

State v. Ogden, 10 La. An., 402. 
New Orleans v.. Kauffman, 29 La. An., 283. 


Even when the word “ equal” occurs in such a connec- 
tion, it means approximative, not mathematical or precise 
equality, which is impossible. In the first Constitution of 


California these words did occur: “Taxation shall be 
equal and uniform throughout the State.’ 
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But these words 
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do not occur in the present Constitution, and were pur- 
posely omitted. The only words in respect to uniformity 
in the present Constitution are these: “All laws of a’gen- 
eral nature shall have a uniform operation.” (Sec. 11, 


Art. 1; and another provision, prohibiting the Legislature 
from passing any local or special law where a general law 
is applicable. ) 

And right here I desire to quote from a distinguished 
jurist of California, who never touched upon any subject 
which he did not irradiate with his great learning and sound 
judgment when on the Supreme bench of California. After 
he retired from the bench he was the salaried attorney of 
the defendant, and represented the defendant as its coun- 
sel in much of its litigation before this Court. I quote 
from Ex parte Smith and Keating (38 Cal., 710). 


JUSTICE SANDERSON ON CLASSIFICATION. 


«The best commentary upon the construction and mean- 
ing of the eleventh section of the first article of the Con- 
stitution of this State, which declares that ‘every law of 
a general nature shall bave a uniform operation,’ with 
which I have ever met, is found in the context of the 
instrument from which it was borrowed, namely, the sixth 
section of the first article of the Constitution of Lowa, which 
reads as follows: ‘ All laws of a general nature shall have 
a uniform operation ; the General Assembly shall not grant 
to any citizen, or class of citizens, privileges or immunities 
which, upon the same terms, shall not equally belong to 
all citizens.” Here the precise language of our Constitu- 
tion is used, but it 1s accompanied by other language, as 
part of the same sentence and expressive of the same idea, 
which serves to disperse the cloud which, by reason of the 
‘glittering generality’ of the langnage employed, hangs 
about the meaning of our Constitution. 

The meaning of the Constitution of lowa, and, therefore, 
the meaning of ours, is obvious from the latter clause of 
the former Constitution. Its meaning, as has been re- 
peatedly declared by the highest judicial tribunal in the 
State, is not that general laws must act alike upon all sub- 
jects of legislation, or upon all citizens and persons, but 


44 


that they shall operate uniformly, or in the same manner 
upon all persons who stand in the same category; that is 
to say, upon all persons who stand in the same relation to 
the law,in respect to the privileges and immunities con- 
fered by it, or the acts which it prohibits. (Smith v 
Judge Twelfth Judicial District, 17 Cal., 554; French v. 
Teschenacher, 24 id., 544; Bourland v. Hildreth, 26 id., 
256; Brooks v. Hyde, 37 Cal., 366.) It was not intended 
by this provision to prevent legislation which is local in its 
operation or special in its effect. It was not intended to 
overturn the laws of nature, or disturb the relations of 
cause and effect, or obliterate distinctions, where, from the 
very nature and necessity of things, distinctions must exist. 
It was not intended that all differences, founded upon class 
or sex, should be ignored. ‘This must be so trom the very 
nature of things, and from the universal custom and prac- 
tice of lawmakers, A few references to existing laws, 
whose constitutionality has never been questioned, and 
without which society would be, in many respects, subject 
to the mercy of evil-doers, is deemed sufficient to illustrate 
the fallacy, not to say the absurdity, of the construction for 
which counsel argue. 

The common law and the laws'of this State in relation 
to the competency of witnesses have always, and still do, 
distinguish between persons, by providing that some shall 
be allowed to testify and others not. Under the common 
law and the laws of this State, some persons are allowed to 
make contracts, while the capacity to do so is denied to 
others—and the same person is allowed to make certain 
contracts, and denied the capacity to make certain other 
contracts; and, especially, from the commencement of 
English jurisprudence down to the present time, have 
greater disabilities in respect to the acquisition and enjoy- 
ment of property, and the power to make contracts and 
transact business, been imposed upon females than upon 
males. And so, on the other hand, have greater burdens 
always been cast upon males than upon females, as, for 
example, military and jury duties. If we enter the field of 
criminal law, the distinction is still maintained. Certain 
persons are declared to be incapable of crime, while the 
contrary is true of the great majority. Criminal laws, and 
they have always existed, which act upon males and not 
upon females, and others upon females and not males, as 
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laws against rape, the crime against nature, and laws against 
prostitution and or aa To give to this provision of 
one State Constitution, or to the fourteenth amendment of 
the Federal rent Si in view of such legislation, the 
construction tor which counsel contend, would be to erase 
three-fourths of the statutes of this State, to overturn the 
foundations of the common law itself, and to discard 
useless the main pillars of the social compact,” Xe. 


He says, further, that in these views, Chief-Justice Saw- 
yer and Justice Sprague concurred. 

In the Delaware Railroad Tax Cases, 18 Wall., 231, Mr. 
Justice Field speaking for the Court, says: 


The State may impose taxes upon the corporation as 
an entity existing under its laws, as well as upon the capi- 
tal stock of the corporation, or its separate corporate prop- 
erty. And the manner in which its value shall be assessed 
and the rate of taxation, however arbitrary or capricious, 
are mere matters of legislative discretion.” 


Here the laws of Delaware provided that every company 
of the class designated should, in addition to other taxes, 
ulso pay to the treasurer of the State, on the Ist day of 
July of each year, a tax of one-fourth of one per cent. 
upon the actual cash value of every share of its capital 
stock. This was held to be not a tax on the corporate 
property, but simply atax on the corporation. ‘The opinion 
says further: 

“The exercise of the authority, which every State pos- 
sesses, to tax its corporations and all their property, real 
and personal, and their franchises, and to graduate the tax 
upon the corporations according to their business or in- 
come, or the value of their property, when this is not done 
by discriminating against rights held in other States, and 
the tax Is not on imports, exports, or tonnage, or transpor- 
tation to other States, cannot be regarded as conflicting 
with any constitutional power of Congress.” 


There is the greatest possible divergence in the revenue 
systems of the different States, one imposing a tax of one 
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per cent. on the value of railroad property, another fixing 
by direct legislative act a certain valuation per mile, an- 
other imposing by statute a special tax of so much on each 
$100 of value of railroad property, another exempting for 
a number of years certain railroads from taxation, another 
holding that the land of railroad companies is personal 
property, another requiring the rolling machinery to be 
assessed as real estute, another making the railroad track, 
rolling-stock, and all property used in operating the road 
assessable us a unit by the boards of assessors of the sev- 
eral counties through which the road runs, and still others 


_ requiring such property to be assessed by a State board. 


The classification is as variant as to railroads as it is in 
respect to the statute of limitations, the statute of descents, 
or in respect to issuing writs of attachment. This differ- 


ence shows clearly how deep-seated in the body politic of 


the different States is the idea of State sovereignty in such 
matters. ‘To unsettle these various revenue systems a 
Federal question will be sought to be raised hereafter, 
on the ground that railroad corporations or natural persons 
are denied in this way the equal protection of the laws, 
and thus the Federal Courts will become the final arbiters 
of all this legislation involving such alleged infringement. 

The following are the remarks of the writer of this brief, 
and some inquiries put to him in the last Constitutional 
Convention of California, as reported in the Constitutional 
Debates, Vol. 3, p. 1278, in respect to omitting the word 
“equal” from the draft of the new Constitution: 


“Mr. Jounson—Mr. President: The word ‘ equal’ has 
made a great deal of difficulty in our taxation in this State. 
It is well known that the decision in the caseof The People 
v. Hibernia Bank goes upon the ground of the impossibility 
of assessors assessing credits on an equal basis. That is 
the basis upon which this decision is rendered, and the 
word ‘equal’ in the thirteenth section, in the eleventh 
article of the present Constitution, has made all this trouble 
about the taxation of credits and mortgages. Now, sir, it 
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we eliminate that word, we escape from all that difficulty ; 
whereas, if we retain it, and if we tax credits, as has been 
shown manifestly to be the sense of this convention, the 
Supreme Court may say, hereafter, that these assessors 
cannot assess these credits ou an equal basis, and then we 
will be just where we started from. It is a very easy mat- 
ter to escape all this difficulty by eliminating that word 
‘equal.’ The only requisite in taxation is that it shall be 
uniform. It is so laid down in our text-books. It must 
operate uniformly upon persons and subjects, and, there- 
fore, there is no impropriety in putting that word in the 
Constitution; but when youadd the additional word ‘ equal’ 
to it, then you put in an element of difficulty, Then it is 
for the Supreme Court to say, as they have said heretofore, 
whether or not these credits can be taxed on an equal basis, 
whether they can be assessed equally. Now, in a great 
many Constitutions there is nothing said about equality 
and uniformity, and the whole thing is left to the Legisla- 
ture; but still the Legislature, in enacting these tax laws, 
always enacts them upon the basis that the taxes shall be 
uniform. Itisafundamental requirement. No precedent 
can be shown where any taxation that is not uniform has 
been upheld. But this word ‘equal’ has made the diffi- 
culty, as I said before. It has been a direful spring of 
of woes unnumbered, and the people of this State, from 
one end of it to the other, have spoken out in favor of the 
taxation of credits. If we propose to tax credits, and it has 
been shown by a very large majority that that is the sense 
of the convention, I say that that word ‘ equal’ should be 
eliminated, so as not to make an element of discord bhere- 
after in construing this Constitution. It the word ¢ equal’ 
had not been in there, the decision in the case of The People 
v. Hibernia Bank would never have been made as it was, 
By perpetuating that word we will ran the gauntlet of 
incurring the same kind of a decision. 

“Mr. Captes—I desire to ask if in the gentleman’s 
Opinion the word ‘uniform’ is not subject to the same 
objection as the word ‘equal.’ 

“Mr. Jonnson—No, sir; I think not. 

“Mr. CapLes—Detine the two. 

“Mr. Jonnson—The idea of uniformity is that it shall 
be uniform as far as that class of subjects is concerned. 
There are ditterent methods of taxation. For instance, 
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vou tax credits in one way, while you tax land and per- 
sonal property in another. Of course there will always be 
an effort to approach equalitv. The basis of taxation is 
the protection that the tax-payer derives from Government, 
and there is no reason in the world for putting in this word 
‘equal.’ Of course the tax that a man pays for the pro- 
tection he derives should be based upon the value of his 
property as near as can be done. But if you put in an 
irou-clad word of this kind, then it has got to be construed 
just as you put it into the Constitution. 

“Mr. CapLtes—Strike both out. 

“Mr. Jonnsoén—I do not think it would be advisable 
to do that. I think there should be a limit imposed upon 
the Legislature that the basis should be uniform. We do 
not want one man taxed different from another man. We 
do not want one subject taxed different from another sub- 
ject of the same kind; but let the taxation be uniform. 
There never was any difficulty about the word ‘ uniform ;’ 
but the whole difficulty has arisen out of the word ¢ equal.’ 
I think, therefore, that this word should be eliminated. In 
noticing the Constitution of Pennsylvania, I think you will 
find this section which the Committee on Taxation reported 
for the adoption of this convention: ‘All taxes shall be 
nniform upon the same class of subjects within the terr- 
torial limits of the authority levying the tax, and shall be 
levied and collected uiider general laws.’ ” 


The sequel was that the words in section 13, article 11, 
of the old Constitution, to wit: “ Taxation shall be equal 
and uniform throughout the State,” were omitted from the 
draft of the new Constitution, while the succeeding words, 
“All property in this State shall be taxed in proportion to 
to its value, to be ascertained as directed by law,” were 
substantially retained in the new Constitution, section 1, 
article 13, which reads: “All property in the State, not 
exempt under the laws of the United States, shall be taxed 
in proportion to its value, to be ascertained as provided by 


law.” 
These changes show clearly that the intent of the framers 
of the new Constitution was to elimivate any disturbing 
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element in its system of taxation, which might arise by the 
retention of the words “ equal und uniform.” 

In Chicago, Burlington and Quincy Railroad Company Vv. 
Towa (94 U.S., p. 163), Mr. Chief-Justice Waite, in deliv- 
ering the opinion of the Court, said: 


“The statutes divide the railroads of the State into 
classes, according to business, and establishes a maximum 
of rates for each of the classes. It operates uniformly on 
each class, and this is all the Constitution requires.” 


On this subject of classification I cite the following 


authorities: 
Kitty Roup’s Case, 81 Peun. St., 216. 
Wisconsin O ntral Railroad Vv. Tuylor, 52 Wis., 37. 


The discussion of the subject in the Wisconsin case is 


very thorough. 


Youngblood v. Sexton, 32 Mich., 414-415. 


In this last cuse | quote the following trom the opinion 
of the Court, delivered by Judge Cooley: 


«Tt is suid the tax is invalid because it is not levied on 
any principle of equality or uniformity, and consequently 
lacks one of the essential elements of lawful taxation. If 
the precise point here is that the tax is unequal because it 
is not levied in proportion to the business dune, then the 
objection is without foree. It may possibly be true that an 
apportionment according to the business done would have 
been more just, but a question of this nature concerns the 
Legislature, and not us. Courts cannot anual tax laws 
because of their operating unequally. If they could, they 
might defeat all taxation whatsoever; for there never yet 
was a tax law that was not more or less unequal and unjust 
in its practical workings.” 


Again, he says: 


“The question whether a tax is just and equal or not is 
not a qrestion of law. And this will meet any objection 
to the law based upon the fact that other kinds of business 
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are not similarly taxed. Apportionment of taxation is 
purely a legislative function.” 


I cite also: 


Milwaukee and M. R. R. Co. v. Waukesha, 9 Wis., 
428, 

Johnson V. Roberts. 102 [}l.. 655. 

People v. Mayor of Brooklyn, 4 Comst., 419. 

State v. Ogden, 10 La. An., 402. 

. New Orleans v. Kauffman, 29 La. An., 283. 

State v. Lathrop, 10 La, An., 402. 

M. R. Ft. 8. and G. R. R. Co. v. Morris, 7 Kan., 210. 

Kiltaning Coal Co. v. Commonwealth, 79 Penn. St., 
1VU4—105. 

Vasser v. George, 47 Mississippi, 713. 

Woodbridge We Di troit, s \lich.. 274. 

Waring v. Savannah, 60 Ga., 97. 

Mayor of Athens v. Lonq, 54 Ga., 330. 

Gatlin v. Town of Turbora, 78 N. U., 119. 

Burroughs on Turxation, sec. 3 p. 147-159 


Where railroads are operated in more than one conty in 
the State, for the purpose of uniformity and an equi- 
table adjustment of all their rights, it seems highly 
proper that there should be some central authority to 
which the whole matter can be referred for apportion- 
ment between the counties. ‘This classification, required 
by section 10 of article 13 of the Constitution of Cali- 
fornia includes nearly all the railroads in the State. If 
a railroad is located wholly within a county there is no 
necessity to refer the assessment to some extra-territorial 
authority, nor is there any apportionment to be made in 
such a case. The local authorities would naturally have 
more and better information on the subject of its assess- 


ments than any one else; bat it is claimed that under the 
fourteenth amendment the Constitution of the State makes 
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an unconstitutional discrimination between railroad cor- 
porations and other corporations, not permitting mortgages 
to be deducted from the assessment in the one case and 
permitting it in the other. ‘The reasoning of the defend- 
ant seenis to go to the extent that all corporations should 
be classified together, and, if not, that it works an in- 
equality; or, rather, that all corporations should be as- 
sessed just as natural persons are. If the much vaunted 
sovereign power of taxation, which a State is supposed to 
possess, “has this extent, no more;”’ if the State has no 
more control over the creatures of its own creation than 
over natural persons ; if it can impose no terms, make no 
reservations, and demand no compensation when it clothes 
these railroad entities with the power of eminent domain, 
itself a sovereign power, as agents of the State, a power 
not possessed by any but an artificial being, it would seem 
that we are using a misnomer and the State’s limited, in- 
stead of sovereign, power of taxation would be a more felici- 
tous designation. This reserved power iv dealing with its 
own creatures is expressed in strong and emphatic language 
in both of her Constitutions—that of 1849 and that of 1879. 

Under the first was this provision : 

‘‘ Corporations may be formed under general laws, but 
shall not be created by special act, except for municipal 
purposes, All general laws and special acts passed pur- 
suant to this section tay be altered from time to time or 
repealed,” 

Under the latter this reserved power is expressed thus: 

* Corporations may be formed under general laws, but 
shall not be created by special act. All laws now in force 
in this State concerning corporations, and all laws that may 
be hereafter passed pursuant to this section may be altered 
from time to time, or repealed.” 


The contention of the defendant reminds us of Geethe’s 
Faust, where Wagner, delving in his laboratory and mixing 
his compounds, creates a homunculus, who acts from bis 
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own independent conceits. The creature may ignore its 
parentage at once, set up for itself, and take for its motto, 
“ Addictus jurare in verba nullius magistri.” Under such cir- 
cumstances it would be dangerous to create corporations, 
and they would be discountenanced. 

After the decision in the Dartmouth College Case it was 
natural that the States should insert some provision in their 
organic law to modify the contractual relations which would 
otherwise subsist between them and the corporation. 
Henceforth the corporation took its right cum onere. The 
assumption of the corporate relation being purely volun- 
tary, there was no hardship to complain of. If these cor- 
porations did not have all the rights of natural persons 
they became possessed of some which natural persons did 
not have, such as the condemnation of property for a 
public use and the subjection of their members to only 
a limited responsibility. Nor are railroad corporations the 
only ones under the Constitution of California which are 
subject to restrictions. Section 9, article 12, of the Con- 
stitution says: 

“ No corporation shall engage in any business other than 
that expressly authorized in its charter, or the law ander 
which it may have been or may hereafter be organized ; 
nor shall it hold fora longer period than five years any real 
estate except such as may be necessary for carrying on its 
business.” 


If these corporations have grazing lands, as some of 
these defendants claim, they hold them by virtue of the 
corporate character which they have assumed, and they 
should not complain if these lands are not assessed as lands 
of natural persons. We associate with the idea of a rail- 


road, that of speed, commercial activity, and general inter- 
communication; anything but rest, and inactivity. ‘The 
State may regulate it as in the exercise of a public use. 
If, however, it is proposed by any of these defendants to 
reverse primal ideas, and lead a grazing and bucolic life, 
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or like some Tityrus to recline “ patulae sub tegmine fagi,” 
still, even this metamorphosis will not change their con- 
tractual relations with the Government, or enable them to 
insist that their lands shall be assessed the same as the 
lands of natural persons. 

They are not to discuss with the State, questions of pub- 
lic policy while they hold on to their certificate of incor- 
poration. The State, in its wisdom, has deemed proper 
that this differentiation should exist in respect to landed 
assessments between them and natural persons; and in 
matters of local concern, involving the ranning of the 
State Government, and the mode and classification of 
taxation for revenue purposes, the State is paramount and 
‘cannot be called to account by the creatures of its own 
making. It is sufficient to know that all of a certain 
class are included in the taxation programme, and that the 
law operates uniformly. | 

Judge Cooley, in his work on Taxation, p. 378, says: 

* But it is common to classify them (corporations) sepa- 
rately for taxation, and corporations of different kinds, as 
railroad, insurance, banking, and manufacturing corpora- 
tions, are, also, thus classified in the diseretion of the 
Legislature. The method of taxing these artificial bodies, 
when not fixed by the Constitution or by charter, is left to 
the legislative judgment, and the diversity actually met 
with under tax laws is very great.” 


The decisions as to the reserved power in State Consti- 
tutions to alter and repeal the charters of corporations are 
mostly one way. 

In Iron City Bank v. The City of Pittsburg, 37 Pa. St. 
340, Woodward Judge, delivering the opinion of the Court, 
it was held that where a bank obtained its charter under a 
law providing “that the capital stock of such bank shall 
not be subject to taxation for any other than State purpo- 
ses,” the Legislature may, notwithstanding, authorize the 
imposition of taxes for other than State purposes by 
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virtue of the Constitution of Pennsylvania, as amended, 
which provides that “every such (bank) charter shall con- 
tain a clause reserving to the Legislature the power to alter, 
revoke, or annul the same, whenever, in their opinion: it 
may be injurious to the citizens of the commonwealth; 
in such manner, however, that no injustice shall be done 
to the corporators.” 

In Union Improvement Company v. The Commonwealth. 
69 Pa. St., 140, it was held that where by a supplemental 
act in 1862 it was provided that the “capital stock and div- 
idends” of an improvement company should not be taxable, 
but by the act of May Ist, 1868, “the capital stock of all 
companies, whether incorporated under any law of this 
commonwealth, etc., except banks, ete., shall be subject to 
pay a tax annually at the rate,’ etc.; that the said act of 
1862 was repealed by the act of 1868,and the corporation 
was liable to taxation undertheactot 1868. In theoriginal 
act of incorporation the Legislature reserved the right to 
alter, etc., the charter at any time thereafter, and this res- 
ervation conferred the power to impose this tax. 

In the case of Hewitt v. The New York and Oswego Mid- 
land Railway Company, 12 Blatchford’s C. C. Rep., p. 4538, 
where the Legislature of New York provided by an act in 
1866 that the property of the defendant should be exempt 
from taxation until a certain event should happen, but for 
a term not exceeding ten years, and in 1874, and as was 
alleged before such event bad happened, the Legislature 
pussed au act subjecting the property of the corporation to 
taxation for the future; it was held, Mr. Justice Blatch- 
ford delivering the opinion, that by reservations in the 
Constitution and statutes of the State, the Legislature had 
the right to amend the charter of the corporation by re- 
pealing such exemption from taxation; that the reserved 
power constituted a condition, and that immunity from 
taxation was subject to be revoked by the State at any time 
in the discretion of the Legislature. ‘This decision was 
rendered in 1875. 
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In the Sinking Fund Cases, 99 U. 8., p. 700, the decis- 
ion was put upon the ground that the right of amendment 
had been reserved by Congress. 

In the case of Appeal Tax Court of Baltimore City v. 
Baltimore Academy of Visitation, 50 Md., p. 438, it was 
held that immunity from taxation, where the power is re- 
served to repeal, &c., does not constitute a contract for 
such immunity, 

In the case of Tomlinson v. Jessup, 15 Wall., 454, Mr. 
Justice Field, speaking for the Court, says: 

«The original corporators, or subsequent stockholders, 
took their interest with knowledge of the existence of this 
power (the reserved power), and of the possibility of its 
exercise at any time in the discretion of the Legislature. 
The object of the reservation and of similar reservations 
in other charters is to prevent a grant of corporate rights 
and privileges in a form which will preclude legislative in- 
terference with their exercise if the public interest should 
at any time require such interference.” 


Again: 

“Immunity from taxation, constituting in these cases a 
part of the contract with the Government, is, by the reser- 
vation of power such as is contained in the law of 1841, 
subject to be revoked equally with any other provision of 
the charter whenever the Legislature may deem it expedi- 
ent for the public interests that the revocation shall be 
made.” 


This decision was rendered in 1872. 

Of course, I admit, as said in Shields v. Ohio, 95 U.S., 
p. 319, that sheer oppression and wrong cannot be In- 
flicted under the guise of amendment or alteration; that 
this would be beyond the sphere of the reserved power, 
and that the vested rights of property of corporations, in 
such cases as that, are surrounded by the same sanctions 
and are as inviolable as in other cases. 

In the case of Greenwood v. Freight Co., 105 U. 8., 
page 13, where the charter of a street railroad company 
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was repealed, there was a reserved power, and it was held 
that by the exercise of the repealing power, reserved by 
such a clause, the charter no longer existed, and whatever 
validity transactions entered into and authorized by it 
while it was in force may possess, there could be no new 
transactions dependent on the special power conferred by 
the charter. The decision says in effect that after such 
repeal a company could ‘not run its road, or a bank loan or 
issue money. 

Suppose the charter of this defendant, a California cor- 
poration, is repealed under the reserved power, could not 
the State impose conditions on such a corporation, and all 
corporations, to the effect that if they would submit to be 
taxed in a certain way they might reincorporate? If the 
law be as the foregoing authorities clearly show, that under 
the reserved power the privilege of immunity from taxation 
can be taken away from corporations, it is not apparent 
why in the exercise of the same power the State may not 
exact from the corporations such taxes as it may impose in 
its wisdom as a condition for continuing to recognize 
their corporate character. 

In the case of the County of San Mateo v. Southern 
Pacitic Railroad Company, 8 Sawyer, 238; 13 Fed. Rep., 
page 754, the proposition which we affirm here as to the 
operation of this reserved power contained in the Consti- 
tution of 1849 and 1879 of the State of California is fairly 
stated by the learned circuit justice thus: That as a con- 
dition in the first place might impose terms as to how the 
property of the corporation should be taxed, under this 
reserved power the State still has the right; that the new 
Constitution in continuing the Southern Pacific Railroad 
Company, and other railroad corporations in existence, and 
at the same time authorizing the taxation of their property 
upon a different valuation, imposes that condition upon 
them, and that the subsequent exercise of its franchises by 
the corporation implies assent to the condition. But the 
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learned circuit justice took the negative of the proposition, 
and held that the provisions of article thirteen of the Con- 
stitution of California are not conditions upon the continued 
existence of valid corporations, and that the State possesses 
no power to withdraw corporations from the Federal guar- 
anties; that their property is protected the same as that of 
natural persons, and the State can only control the fran- 
chise. I have endeavored to show that the preponderance 
of authorities is the other way, and the learned circuit 
justice seemed to admit this, for he said: 


‘The general tendency of modern decisions is to treat 
corporations, with this reserved power, as subject at all 
times to the will of the State as to their rights, powers, 
and liabilities. Such unlimited control, in some cases, 
would, indeed, lift them not only out of the protection 
of the fourteenth amendment, but also out of nearly all 
protection, except such as the legislative pleasure of the 
hour may permit.” 


But we are not claiming unlimited control. We are 
simply claiming that, in the absence of this reserved 
power, the whole subject of classification or apportionment 
for the purposes of assessment and taxation belongs to the 
State; that the law must be a general law, however, in- 
cluding all of a class; that, with the reserved power super- 
added, it unquestionably belongs to the State. We claim 
that the provision of the fourteenth amendment that the 
State shall not deny to any person the equal protection of 
the laws is not a limitation upon the power of the State as 
exercised on the subject of taxation. ‘The very words, the 
equal protection of the laws, presuppose the existence of 
laws by the State, and the inhibition contained in the 
amendment is more against their unequal enforcement, 
applying to other departments of the Government—the 
Executive and judicial departments. ‘To make it operate 
as a limitation upon the law-making power, and especially 
in matters of taxation, is to change the whole theory of 
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republican government. It is to give to a few words 
an iconoclastic and talismanic power for evil, undoing 
what has been so well done by the best of American 
statesmanship from the foundation of the Government up 
to the year 1866. 

To concede away this sovereign right of taxation over 
everything within its jurisdiction, except where it might 
impair the efliciency of the powers granted to the Federal 
Government, would naturally be one of the last conces- 
sions that a sovereign State, accustomed to its sovereignty 
in this respect, would make. It would be like Sampson 
voluntarily submitting to be shorn of his locks. It would 
be conceding to a central power what even a private indi- 
vidual like Hampden refused to concede to his King; what 
our struggling forefathers refused to concede in Boston 
harbor. 

Besides, the last section of the fourteenth article of 
amendment provides: “The Congress shall have power to 
enforce, by appropriate legislation, the provisions of this 
article; ” thus, if the advocates of the theory we are com- 
batting are correct, creating a strong, centralized, where 
once we had a State Government, over the whole domain 
of State taxation. 

In the Slaughter House Cases, 16 Wallace, p. 77, Mr. 
Justice Miller, referring to the last section of the fourteenth 
article of amendment, pertinently asks: 


“And where it is declared that Congress shall have the 
power to enforce that article, was it intended to bring 
within the power of Congress the entire domain of civil 
rights heretofore belonging exclusively to the States? All 
this and more must follow if the proposition of the plaintiffs 
in error be sound, for not only are these rights subject to 
the control of Congress whenever in its discretion any of 
them are supposed to be abridged by State legislation, but 
that body may also pass laws in advance limiting and re- 
stricting the exercise of legislative power by the States, in 
their most ordinary and usual functions, as in its judgment 
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it may think proper on all such subjects.” He says further 
that such a construction, if approved here, “ would constitute 
this Court a perpetual censor upon all legislation of the 
States on the civil rights of their own citizens, with author- 
ity to nullify such as it did not approve as consistent with 
those rights as they existed at the time of the adoption of 
this amendment.” 


THIRD FEDERAL QueEsTION—involving also classification 
and the equal protection of the laws. 

That under the Constitution of California, natural per- 
sons and corporations, other than such as defendant, have 
the right to be heard before the County Boards of Equili- 
zation in respect to the correction of assessments, but that 
in the case of corporations, such as defendant, operating a 
railroad in more than one county, this privilege is denied 
the defendant, or any privilege to be heard in respect to 
assessments. This is the third claim of violation of the 
fourteenth amendment, in respect to not being accorded 
the equal protection of the laws. 

On this question the decision in the Kentucky Tax Cases, 
115 U.S., p. 336, is directly in point. The Court says: 


“The final point of objection seems to be reduced to 
this: In the case of ordinary real estate, it is said, when 
the assessor has made his valuation it is submitted toa 
Board of Supervisors, who may change the valuation, but 
not so as to increase it, without notice to the taxpayer, and 
an opportunity for a formal hearing, upon testimony to be 
adduced under oath, and witb a right of appeal on bis part ; 
first, to a county judge, and, again, if the amount of the tax 
is equal to fifty dollars, to the cirenit court. This is con- 
trasted with the proceeding in the case of railroad prop- 
erly before the Board of Railroad Commissioners, in 
which, it is alleged, there is no notice of an intended change 
in the valution returned by the company, and no appeal 
allowed if it is increased. The discrimination, however, is 
apparent rather than real. An examination of the statute 
shows that the original valuation of the assessor, in case of 
ordinary real estate, is conclusive upon the taxpayer, no 
matter Low unsatisfactory; and the appeal allowed is only 
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from the action of the Board of Supervisors, in case they 
undertake to increase the valuation made by the assessor. 
But in case of railroad property, no Board has authority to 
increase the original assessment made by the Railroad 
Commissioners, and there is, therefore, no case for an ap- 
peal similar to that of the owner of ordinary real estate. 
But, were it otherwise, the objection would not be tenable. 
We have alre: dy decided that the mode of valuing rail- 
road property for taxation under this statute is due process 
of law. That being so, the provision securing the equal 
protectiou of the laws does not require, in any case, an ap- 
peal, although it may be allowed in respect to other per- 
sous differently situated. This was expressly decided by 
this Court in the case of Missouri v. Lewis, 101 U.S., 22, 
80. It was there said by Mr. Justice Bradley delivering 
the opinion of the Court and speaking to this point, that 
‘the last restriction as to the equal protection of the laws 
is not violated by any diversity in the jurisdiction of the 
several courts as to subject-matter, amount, or finality of 
decision, if all persons within the territorial limits of their 
respective jurisdictions have an equal right, in like cases 
and under like circumstances, to resort to them for redress,’ 
‘The right to classify railroad property as a separate class, 
for purposes of taxation, grows out of the inherent nature 
of the property, and the discretion vested by the Constitu- 
tion of the State in its Legislature, and necessarily involves 
the right, on its part, to devise and carry into effect a dis- 
tinct scheme, with different tribunals, in the proceeding 
to value it. If such a sclieme is due process of law, the 
details in which it differs from the mode of valuing other 
descriptions and classes of property cannot be considered 
as a denial of the equal protection of the laws. 


In the same case, p. 337, the Court says: 

“There is nothing to forbid the classification of prop- 
erty for purposes of ‘taxation and the valuation of different 
classes by different methods. ‘The rule of equality, in re- 
spect to the subject, only requires the same means and 
methods to be applied impartially to all the constituents 
of each class, so that the law shall operate equally and 
uniformly upon all persons in similar circumstances. There 
is no objection, therefore, to the discrimination made 
between railroad companies and other corporations in the 
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methods and instrumentalities by which the value of their 
property is ascertained, The different nature and uses of 
their property justify the discrimination in this respect, 
which the discretion of the Legislature bas seen fit to im- 
pose.” 


In the case of 8S. F. and N. P. R. R. Co., v. The State 
Board of Equalization, 60 Cal., p. 30, the Court says: 

‘‘The Constitution of the State requires all property to 
be assessed at its actual value. Weare unable to see how 
the fact that the value of one kind of property is to be as- 
certained by one officer or Board and the value of another 
kind of property by another officer or Board, each clothed 
with the duty and responsibility of ascertaining the actual 
value, ean be held to operate il deprivation of legal protec- 
tion to the owners of either kind of property. The State 
Board in the one case, the assessors and county Boards in 
the other, are but different instramentalities th rough which 
the sume result is reached—the fair and just valuation by 
reference to the same standard—and therefore, the equal 
und uniform valuation of property for purposes of taxa- 
tion.” 


In the case of State of Missouri, ex rel., v. New Lindell 
Hotel Company, 9 Missouri Appeal Reports, p. 452, the 
Court says: 

« But it is perfectly obvious from un inspection of the 
statute that it provides for two schemes of assessment; one 
for the whole State, and one for St. Louis county. Section 
48. which provides that real estate shall only be required 
to be assessed once in two years, is among the provisions 
applicable to the State generally. A separate scheme for 
St. Louis county is found embodied in sections 74 (73) to 
88 (87) inclusive.” 


[It was held by the Court that the general provision 
contained in section 48 was displaced, so far as St. Louis 
county was concerned, by the special provisions thus 
quoted, and no point seems ever to have been made that 
this difference between the assessments for the State at 
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large and for St. Louis county was violative of the con- 
stitutional provision securing the equal protection of the 
laws. 

In the case of Porter et al. v. R. R. I. and St. L. R. R. 
Co., 76 Lll., page 598, the Supreme Court of Illinois says : 

“Some further objections are urged on the ground that 
the corporations were not notified of the meeting of the 
Board of Equalization (the State Board of Equalization), 
or of its intention to adopt the rule by which the assess- 
ments were made, and that no right of appeal was a!lowed. 
The Constitution does not provide that the Legislature 
shall require that persons or corporations whose cael 
shall be assessed for taxation shall be notitied of the assess- 
ments, or the rules adopted whereby to determine the 
ralue of the property, or that there shall be allowed the 
right of appeal in such cases. ‘These matters address 
themselves purely tu the discretion of the Legislature. 
The law, as it is made, is, in this respect, conclusive.” 


But as a matter of fact, both before the County Board of 
Equalization and the State Board of Equalization, an op- 
portunity is given to have assessments reduced. 

Sec. 3674 Political Code, heretofore cited, provides for 
a verified written application to be made to the County 
Board for that purpose, and sec. 3665, Political Code, also 
cited, says: “If the owner of a railway assessed by the 
State Board of Equalization is dissatisfied with the assess- 
ment made by the Board, such owner may, at the meeting 
of the Board, under the provisions of section 3692 of the 
Political Code, between the third Monday in August and 
the third Monday in September, apply to the Board to have 
the same corrected in any particular, and the Board may 
correct,” &. Anda statement is provided for in either 
case, one to be furnished by the taxpayer to the county 
assessor and the other to the State Board of Equalization. 
(Sections 3629 and 3664, Political Code, heretofore cited.) 


Fourth FrpERAL Question.— Due Proccess of Law. 
It is also averred iv the answer tbat section 10 of article 13 
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of the Constitntion of California, violates the fourteenth 
amendment for this alleged reason, that said constitutional 
provision does not provide for any opportunity for parties 
to be heard in defense of their rights before the State Board 
of Equalization, thus not furnishing due process of law. 

On this particular point, in the case of the S. F. & N. P. 
zg & Go V. The State Board of Equalization (60 Cal., p. 
80), the Supreme Court of California, atter having held 
that the provision in the Coustitution giving power to the 
State Board of Equalization to assess railroad property is 
self-executing, adds: 

«* But the Board had the power under the Constitution, 
[t may be admitted that the Legislature may prescribe the 
mode of procedure, limit the period in each year within 
which the Board can assess, determine how their records 
shall be kept, regulate their conduct to any extent which 
does not detract from their power hor relieve them of 
duties which are imposed by the Constitution. Under the 
Constitution no other ofticer or Board can assess the prop- 
erty of railroads operated in more than one county, and 
the State Board is commanded to assess it at its actual 
value. If the Legislature fails to regulate the mode, the 
power and duty is ip the State Board of Equalization to 
assess ut the actual value. It is of the assessment that 
petitioner complains, The Legislature cannot relieve the 
railroad property of all taxation by neglecting to add 
further machinery to the sufficient direction which is found 
in the self-executing mandate of the Constitution.” 


The construction above involved is, on familiar princi- 
ples, binding on this Court. 
I cite also the following cases: 
Beers et al. _ The People CXL Te ai 85 [ll., 403. 
Hallo v. Helmer, 12 Neb., 93. 
Dandy v. Richardson Co., 8 Neb., 508. 
Gillett et al. v. Treasurer of Lyon Co., 30 Kan., 166. 
Me Millen v. Anderson, 95 U.S8., 37. 
Cooley Ol Tuxation, p. 238, 246, 169-170. 
Vail v. Runyon, 46 N. J. Law, 98. 
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The Kentucky Railroad Tax Case is decisive on this ques-— 
tion. It was argued there that it was not due process of 
law, because no hearing was authorized before the Board 
of Railroad Commissioners, who sat as a Board of Equal- 
ization, and estimated and corrected the valuations. But 
Mr. Justice Matthews, in delivering the opinion of the 
Court, says: 

“Tt has, however, been repeatedly decided by this Court 
that the proceedings to raise the public revenue by levying 
and collecting taxes are not necessarily judicial, and that 
‘due process of law,’ as applied to that subject, does not 
imply or require the right to such notice and hearing as 
are considered to be essential to the validity of the pro- 
ceedings and judgments of judicial tribunals. Notice by 
statute is generally the only notice given, and that has been 
held sufficient. ‘In judging what is due process of law,’ 
said Mr. Justice Bradley, in Davidson v. New Orleans, 96 
U.8., 97, 107, « respect must be had to the cause and ob- 
ject of the taking, whether under the taxing power, the 
power of eminent domain, or the power of assessment for 
local improvements, or none of these; and, if found to be 
suitable or admissible in the special case, it will be ad- 
judged to be ‘due process of law;’ but, if found to be 
arbitrary, oppressive, and unjust, it may be declared to be 
not «due process of law.’” The opinion further states that 
‘“‘in the State Railroad Tax Cases, 92 U.S., 575,610, when 
the ascertuinmeut of the taxable value of railroads was the 
duty of a Board, as in the present case, whose assessment 
was challenged, for the reason that the proceeding was 
not ‘due process of law,’ for want of notice and a hearing, 
it was said by Mr. Justice Miller, delivering the opinion 
of the Court: ‘This Board has its time of sitting fixed by 
law. Its sessions are not secret. No obstruction exists to 
the appearance of any one before it to assert a right or re- 
dress a wrong; and in the business of assessing taxes this 
is all that can be reasonably be asked.’ ” 


The opinion further says: 


“If the plaintiffs in error bave the constitutional right 
to such hearing, for which they contend, the statute is 
properly to be construed so as to recognize and respect 
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it, and not to deny it. The Constitution and the statute 
will be construed together as one law. This was the 
principle of construction applied by this Court, following 
the decisions of the State Court in Neal v. Delaware. 103 
L). S.. 370. where words denying the right were regarded 
as stricken ont of the State Constitotion and statutes by the 
controlling language of the Constitution of the United 
States; and in the case of Cooper v Wadsworth Board of 
Works, 14 C. B. N. S., 180, in a cause where a hearing was 
deemed essential, it was said by Byles, J., that although 
‘there are no positive words in a statute requiring that 
the party shall be heard, yet the justice of the common 
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law will supply the omission of the Legislature. 


The opinion further says that it was necessary to bring 
a suit to enforce the collection of the taxes; that the “ judg- 
ments now under review were rendered in just such 
actions, so that we cannot escape the conclusion that there 
is no ground for the plaintiffs in error to contend that they 
have been rendered without due process of law.” 

The laws of Kentucky and California are so nearly 
alike on this subject-matter that the foregoing case is 
peculiarly applicable here. 

Under the light of these authorities, the constitutional 
provision, if need be, is helped out bv the provisions of 
the Political Code, as to giving uotice. In the Constito- 
tion of California there is no limitation on the power of 
the Legislature in this respect; and so, in effect, as we 
have seen, the Supreme Court of that State holds, 

Section 8664 of the Volitical Code, which, as amended, 
went into effect March 9, 1883, requires each railroad com- 
pany, on or betore the first Monday in April of each year, 
to furnish the State Board of Equalization a statement, 
showing, in detail, the mileage, value, and rolling stock of 
the railroad, also the gross and net earnings, etc., for the 
year ending on the first Monday of March in each year; 
and it is farther provided, that “if such statement is-not 


furnished, as above provided, the assessment made by the 
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State Board of Equalization upon the property of the cor- 
poration, person, or association failing to furnish the state- 
ment, is conclusive and final.” 

Now, it is manifest from the above provision of the code 
that, if the statement is furnished, the assessmeut made by 
the State Board is not conclusive. Under Section 3665, 
Political Code, already set forth in this brief, the State 
Board must meet at the State Capitol on the first Monday 
in August, and continue in open session, from day to day, 
Sundays excepted, until the third Monday in August. 
And if the owner of a railway assessed by the State Board 
of Equalization is dissatisfied with the assessment made by 
the Board, sach owner Inay, at the meeting of the Board, 
under the provision of Section 3692 of the Political Code, 
between the third Monday in Angust and the third Mon- 
day in September, apply to the Board to have the same 
corrected In any particular, and the Board may correct and 
increase or lower the assessment made by it, so as to equal- 
ize the same with the assessment of other property in the 
State. 

In the ease of VUceMillen v. Anderson, 95 U. S., p. 41, the 
Court, speaking through Mr. Justice Miller, says: : 


« Looking at the Louisiana statute here assailed, the act 
of March 14, 1873, we feel bound to say, that, if it is void 
on the ground ussumed, the revenue laws of nearly all the 
States will be found void for the same reason. — The mode 
of assessing taxes in the States by the Federal Govern- 
ment, and by all governments, is mecessarily summary, 
that it may be speedy and effectual. By summary is not 
nmieant arbitrary, or unequal, or illegal. It must under our 
Coustitution be lawfully done. But that does not mean, 
nor does the phrase ‘due process of law’ mean, by a judi- 
cial proceeding. ‘The nation from which we inherit the 
phrase ‘due process of law’ has never relied upon the 
courts of justice for the collection of her taxes, though she 
passed through a successtul revolution in resistance to un- 
lawful taxation. We need not here go into the literature 
of that constitutional provision, because in any view that 
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ean be taken of it, the statute under consideration does not 
violate it. It enacts that, when any person shall fail or 
refuse to pav bis license tax, the collector shall give ten 
days’ written or printed notice to the delinqnent, requiring 
its payment; and the manner of giving this notice is fully 
prescribed. It at the expiration of this time the license 
be not fully paid, the tax collector may, without judicial 
formality, proceed to selZe and sell. atter Ten days’ audver- 
tisement, the property of the delinquent, or so much aes 
may be necessary to pay the tax and costs. Another stat- 
ute declares who is liable to this tax, and fixes the amount 
ot it. ‘The statute here complained Ol relates only to the 
manner of its collection. Ilere is a notice that the party 
is assessed, by the proper officer, for a given sum as a tax 
of a certain kind, and ten days’ time given him to pay it. 
[s not this a legal mode ot proceeding ? It seems to be 
supposed that it is essetitial to the validity of this tax that 
the party charged should have been present, or bad an 
opportunity to be present, ith SoOTne tribunal when he wus 
assessed, but this is not, and never bas been, considered 
necessary to the validity of a tax. And the fact that most 
of the States now have boards of revisers of tax assess- 
ments does not prove that taxes levied without them are 
void.” 


In the case of Kelly Vv. Pittsburgh. 104 U. . p). 79. the 
Court Says: 


«The main argument for the plaintiff in error—the only 
one to which we can listeun—is that the proceeding in re- 
gard to the taxes assessed on his land deprives him of his 
property without due process of law lt is not asserted 
that in the methods by which the value of lis land was as- 
certained for the purpose of this taxation there was any 
departure trom the usual modes ot assessment, vor that the 
manner of apportioning and collecting the tax was unusual 
or materially different trom that in force in all communities 
where land is subject to tuxation. In these respects there 
is no charge that the method pursued is not due process ot 
law. ‘Taxes have not, as a yeneral rule, in this country, 
since its independence, nor if England before that tine, 
been collected by regular judicial proceedings. The neces- 
sities of government, the nature of the duty to be performed, 
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and the customary usages of the people have established a 
different procedure which, in regard to that matter is, and 
always has been, due process of law. The tax 1n question 
wus ussessed, and the proper officers were proceeding to 
collect it in this way. The distinct ground on which this 
provision of the Constitution of the United States is invoked 
is, that as the land in question is, and always has been, used 
as farm land, for agricultural use only, subjecting it to 
taxation for ordinary city purposes, deprives the plaintiff in 
error of his property without due process of law, It is al- 
leged, and probably with truth, that the estimate of the 
value of the land for taxation is very greatly in excess of 
its true value. Whether this be true or not we cannot here 
inguire. We have so often decided that we cannot review 
and correct the errors and mistakes of the State tribunals 
on that subject, that it is only necessary to refer to those 
decisions without a restatement of the argument on which 
they rest. State Railroad Tax Cases, 92, U.S., 575; Ken- 
nard v. Louisiana. id. 480: Davidson v. New Orleans, 96 id. 
97: Kirkland v. Hotchkiss, 100 id. 491; Missouri v. Lewis, 
101 id. 22: National Bank v. Kimball, 103 id. 732.” 

In the State Railroad Tax Cases, 92 U.8., p. 609, Mr. 
Justice Miller, speaking ror the Court, Says: 


“But it is charged that the assessmeut was increased 
without notice, and that for want of this notice the 
whole assessment is void. If the railroad company is by 
law entitled to such notice, surely every individual is 
equally entitled to it. Yet, if this be so, the expense of 
giving notice, the delay of hearing each individual, would 
render the exercise of the main function of this Board im- 
possible.’’ “The Board has its time of sitting tixed by 
law. Its sessions are not secret. No obstruction exists to 
the appearance of any one before it to assert a right or re- 
dress a wrong, and in the business of assessing taxes this is 
all that can be reasonably asked.” 


In Hagar v. Reclamation District, 111 U. &., p. 701, the 
law is held to be sufficient notice. 
Speaking through Mr. Justice Field, the Court says: 


“That clause of the fourteenth amendment is found in 
almost identical language in the several State Constitu- 
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tions, and is intended as an additional security against the 
arbitrary deprivation of life and lberty, and the arbitrary 
spoliation of property. Neither can be taken without due 
process of law. What constitutes that process it may be 
difficult to detine with precision so as to cover all cases. 
It is, no doubt, wiser, as stated by Mr. Justice Miller, to 
arrive at its meaning ‘by the gradual process of judicial 
inclusion and exclasion, as the case presented for decision 
shall require, with the reasoning on which such decisions 
mav be founded.’ (96 U. S., 97-104 lt is sufficient to 
observe here that by ‘due process’ is meant one which, 
tollowing the forms of law, ts appropriate to the case, and 
just to the parties to be affected. It must be pursued in 
the ordinary mode prescribed by the law ; it must be 
adapted to the end to be obtained, and whenever it is ne- 
cessary for the protection of the parties, 1t must give them 
“uti opportunpity to be heard respecting the justice of the 
judgment sought. The clause in question means, there- 
fore, that there can be no proceeding auguinst life, liberty, 
or property, which may result in the deprivation of either, 
without the observance of those general rules established 
In our system of jurispro lence for the security of private 
rigl ts, ( Hertado Vv. California, 110 4 . 516. 536.) 

“The appellant contends that this fundamental prin- 
ciple Was violated in the ussessment ol! his property, lnas- 
much as it was made without notice to him, or without his 
being attorded any opportunity to be heard respecting it, 
the law authorizing it containing no provision for such no- 
tice or hearing, tis contention is that notice and OpPpor- 
tunity to be heard are essential to render any proceeding 
due process of law which may lead to the deprivation of 
life, liberty, or property. Undoubtedly, where life and 
liberty are involved, due process requires that there be a 
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regular course of judicial proceedings, which lmply that 
the pal ty to be affected shall have notice and an opportunity 
to be heard; SO, also, where title or possession ot property 
is Involved, Lut where the taking of property is iu the 
enforcement of a tax, the proceeding 1s necessarily legs 
formal, and whether notice to him is at all necessary may 
depend upon the character of the tax and the manner in 
which its amount is determinable. ‘The necessity of reve- 
nue for the support of the Government does not admit of 
the delay attendant upon proceedings in a Court of justice, 
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and they are not required tor the enforcement of taxes or 
assessments. As stated by Mr. Justice Bradley. in his 
concurring opinion in Davidson v. New Orleans: ‘In judging 
what is due process of law, respect must be had to the cause 
and object of the taking, whether under the taxing power, 
the power of eminent domain, or the power of assessment 
for local improvements, or none of these, and, if found to 
be suitable or admissible in the special case, it will be ad- 
judged to be due process of law; but if found to be arbi- 
trary, or oppressive and unjust, it may be declared to be 
not due process of law.’ The power of taxation possessed 
by the State may be exercised upon any subject within 
its jurisdiction, and to any extent not prohibited by 
the Constitution of the United States. As said by this 
Court: ‘It may reach property in every shape, in. its 
natural condition, in its manufactured form, and in its 
various transmutations. And the amount of taxation 
may be determined bv the value of the property, or its 
use, or its capacity, or its productiveness. It may touch 
business in the almost infinite forms in which it is con- 
ducted —in_ professions, in commerce, in manufactures, 
and in transportation. Unless restrained by provisions 
of the Federal Constitution, the power of the State, as 
to the mode, form, and extent of taxation. is unlimited 
when the subjects to which it applies are within her juris- 
diction.’ (State Tax on Foreign-held Bonds, 15 Wall., 
800, 319.) 

“Of the different kinds of taxes which the State may 
impose, there is a vast number of which, from their nature, 
no notice can be given to the taxpayer, nor would notice 
be of any possible advantage to him, such as poll-taxes, 
license taxes (not dependent upon the extent of his busi- 
ness), and generally, specific taxes on things, or persons, 
or occupations. In such cases the Legislature in authoriz- 
ing the tax, fixes its amount, and that is the end of the 
matter. If the tax be not paid, the property of the delin- 
quent may be sold, and he be thus deprived of his property. 
Yet there can be no question that the proceeding is due 
process of law, as there is no inguiry into the weight of 
evidence, or other element of a judicial nature, and nuth- 
ing could be changed by hearing the taxpayer. No right 
of his is, therefore, invaded. Thus, if the tax on animals 
be a fixed: sum per head, or on articles a fixed sum per 
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vard, or bushel, or gallon, there is nothing the owner can 
do which ean affect the amount to be eolleeted from him. 
So, if a person wishes a license to do business of a partien- 
lar kind, or at a particular place, such as keeping a hotel, 
or a restaurant, or selling liquors, or cigars, or clothes, he 
has only to pay the amount required by the law and go 
into business. Yet there is no need in such case for notice 
or hearing. The amount of the tax would not be changed 
by it. But where a tax is levied on property, not specifi- 
cally, but according to its value, to be ascertained by 
assessors appointed for that purpose, upon such evidence 
as they may obtain, a different principle comes in. The 
officers. in estimating the valne, act indicially, and in most 
of the States provision is made for the correction of errors 
committed by them through Boards of Revision or Equali- 
zation, sitting at designated periods provided by law to 
hear complaints respecting the justice of the assessments, 
The law in prescribing the time when such complaints will 
be heard, gives all the notice required, and the proceeding 
by which the valuation is determined, thoagh it may be 
followed, if the tax be not paid, by a sale of the delinquent’s 
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property, is due process ol law.’ 
Ln the Cuse of Pacific Hotel Comp tnt - Lieb et al.. 83 Lil... 
page 608, the Supreme Court, says: 


«The law gives notice of the time and place of the meet- 
ing of the Board of Equalization. The Board sits with open 
doors, and we cannot presume that any evidence presented 
to it, pertinent to questions which it is its duty to deter- 
mine, if respectfully presented, and in such form and of 
such character as to reasonably aid in its deliberations, 
would be rejected; so even if, by reason of the alleged 
misfeasance of the assessor and auditor, it was impossible 
to reach the Board through them, the opportunity of a 
hearing was not denied.,”’ 


The law in that State required the assessor to furnish 
proper blanks to the taxpayer, which the assessor tuiled to 


do. 


In the case of State of Missouri ex rel. v. Lindell Hotel 
Company, 9 Missouri Appeal Reports, page 458, the Court 


says: 
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“And while we are ready to concede that where a per- 
son’s property has been once assessed for taxation, the 
assessed valuation cannot, without impairing his constitu- 
tional rights, be raised without giving him some sort of 
notice of the proceeding and an opportunity to be heard ; 
yet we are not prepared to go to the length of holding that 
an actual communication of such a fact to each person so 
assessed is necessary. The fact that a public statute of 
which every one must take notice, creates an official board 
vested with such a power, and requires it to meet for that 
purpose on certain days, to publish notice of such meetings 
in the newspapers, and by band-bills, and provides that 
persons so assessed shal] have an opportunity to attend its 
proceedings and be heard with reference thereto, so far as 
they may be affected by them, is, in our judgment, all that 
the Legislature is bound to concede. The power to raise 
revenue is necessary to the very existence of government. 
From its very nature it must be summarily exercised, aud 
does not admit of the slow processes that obtain in ordi- 
nary judicial proceedings.” 


It must be recollected that in the foregoing case, and 
numerous cases cited therein by the Court, the question 
was whether an assessment could be raised without notice, 
and it is in respect to increasing the assessment that the 
Court uses the foregoing language. But in the cases at 
bar the contest is as to the original assessment, not that the 
Board arbitrarily increased it; and this makes the case in 
9 Missouri so much the stronger when applied to the 
contention in the pending cases. 

Judge Cooley, in his work on Taxation, second edition, 
page 48, says: 

“Tt has long been settled that while one is to be pro- 
tected in his interests by the ‘law of the land,’ be has a 
right to ‘the judgment of his peers’ only in those cases in 
which it has immemorially existed, or in which it has been 
expressly given by law. The clause recited from Magna 
Charta does not imply the necessity for judicial action in 
every case in which the property of the citizen may be 
taken for the public use. On the contrary, a legislative 
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act for that purpose, when clearly within the limits of legis- 
lative authority, 1s of itself the law of the land. And an 
act for levying taxes and providing the means of enforce- 
ment is, as we have seen, within the unquestioned and un- 
questionable power of the Legislature. It is, therefore, the 
law of the land, not merely in so tar as it lays down a 
general rule to be observed, but in all the proceedings and 
all the powers which it points out or provides for in order 
to give the rule full operation. As has been well said, 
‘the mode of levying as well as the right of imposing 
taxes is completely and exclusively within the legislative 
power which, it is to be presumed, will always be exercised 
with an equal regard to the security of the public and 
individual rights and convenience. ‘The existence of gov- 
ernment depending on the prompt and regular collection 
of revenue must, as an object of primary importance, 
be insured in such a way as the wisdom of the Legislature 
may prescribe. There is a tacit condition annexed to the 
ownership of property that it shall contribute to the public 
revenue insuch mode and proportion as the legislative will 
shull direct; and if the officers intrusted with the execution 
of the laws transcend their powers to the injury of an indi- 
vidual, the common law entitles him to redress. But to 
pursue every delinquent liable to pay taxes, through the 
forms of process and a jury trial, would materially impede, 
if not wholly obstruct, the collection of the revenue.’ There 
is no room for the supposition that in a matter of this 
public importance, where } rom) tness in collection is always 
desirable, and often imperative, dilatory proceedings of 
this nature were within the contemplation of the people 
when consenting to any general provision of the Constitu- 
tion. It is safer, and, as we believe, more correct, to say 
that our Constitutions have been framed and agreed upon 
in view of an immemorial practice and rule of govern- 
ment, under which the whole subject has been intrusted to 
the legislative department; and they are to be understood 
and construed in the light of that practice wherever the 
people have not expressly undertaken to change it.” 


He then cites a number of cases decided by this Court, 
involving the construction of the fourteenth amendment, 
and adds: 
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“ These cases settle very conclusively the construction of 
the fourteenth amendment, and decide that the Federal 
Courts have no general jurisdiction fo prevent oppression 
under State tax laws, nor to give relief against hardships 
and inequalities in their workings.” 

It is clear, therefore, in the light of these authorities, that 
the sovereign power of taxation is an inherent and unsur- 
rendered power; that the exigencies of State governments 
demand that it should be so; that in the exercise of this 
right summary procedure is often absolutely required; that 
where the fourteenth amendment refers to due process of 
law, it is such process as was recognized at the common law 
and the States in a given case, and that if due process of law 
is to be predicated at all of the exercise of this sovereign 
power, the reference is often to an administrative process of 
the customary sort rather than a judicial procedure; that 
under the laws of California, the railroads being authorized 
to furnish their own statement, and being authorized to 
apply to the State Board of Equalization to have their 
assessments corrected in any particular, between the third 
Monday in August aid the third Mouday in September, 
each year, this is due process of law. 

In this case the Court expressly finds that defendant did 
furnish a sworn statement to the State Board of Equal- 
ization: “ Within due time, the secretary of the defendant 
filed with the State Board of Equalization the sworn state- 
ment required by section 3664 of the Political Code of Cal- 
ifornia.” Finding 16, Record, p. 38. Whether defendant 
applied to have its statement corrected or not, it had an 
opportunity of doing so; and if it abnegated any of its 
rights it cannot complain of the laws. Due process‘of law 
does not consist in subserving the negligence of corpora- 
tions or individuals, or in compelling them to present their 
grievances, real or fancifal. 


In Cooley on Taxation, p. 51, he says: 


“Tt has been decided that the revenue laws of a State 
may be in- harmony with the fourteenth amendment, 
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though they do not provide for giving a party an oppor- 
tunity to be present when the tax is assessed against him, 
and to be then heard, if they give him the right to be 
heard afterwards in a suit;to enjoin the collection, in which 
both the validity.of the tax, and the amount of it, may be 
contested,” citing McMillen v. Anderson, 95 U.8., 37, and 
Hogar v. Reclamation District, 111 U.38., 701. 


An opportunity to bring a suit is provided for by section 
3669 of the Political Code of California, already cited. 


[Is not this opportunity to bring a suit involving the 
legality of the tax, or of the assessment upon which the tax 
is levied, due process of law within the meaning of these 
authorities cited ? 

Moreover, instead of there being any invidious discrim- 
ination against railroads in the matter of the collection of 
the tuxes assessed aguinst them, the laws of California are 
more favorable to them than to natural persons, The prop- 
erty of natural persons may be sold for the non-payment of 
taxes without any judgment, but in respect to railroad cor- 
porations this cannot be done, and the claims against 
them for taxes must be prosecuted to judgment in the 
Courts. 

Due process of law is nothing more than what is called 
the law of the land in Magna Cbharta. ‘That instrument 
declares, as Nullus liber homo eapiatur vel imprisonelur, aul 
dissaisietur, aul releyatur, aul exulatur, aul aliquo modo des. 
truetur, nec super eum ibimus, nec super eum millimus, nisi per 
legale judicium parium suorum, vet per legem terre.”’ 

Though called the Great Charter in those times, vet un- 
der the theory of our institutions we do not recognize any 
king or potentate, but the people only, as the source of 
government, and possessed of the power to give chartered 
rights. The times have changed. We trace from the in- 
herent source to the throne, or the capitol, and not back- 
ward from the throne or capitol to the inherent source. It 
is not to be supposed that in respect to sach inherent rights 
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as the sovereign power of taxation the people of this coun- 
try intended to cireumseribe or limit their rights, except by 
the customary procedure among them. The law of the 
land was appealed to in Magna Charta to prevent arbitrary 
exaction by the sovereign power without regard to law or 
custom as existing in those times, and without the consent 
of the governed or their representatives, When Charles 
the First still insisted on these tyrannical uassessmeuts, 
which he called loans to him, or the benevolence of the 
people, it became necessary to reaffirm the doctrines of 
Magna Charta, and to pass the declaratory statute of the 
Petition of Right, 

This provision in respect to due process of law was in- 
serted in the fourteenth amendment, when those words had 
received an acknowledged construction in the different 
States of the American Union as applicable to the subject 
of taxation therein, and that construction became a neces- 
sary and inseparable part of this amendment. 

In the case of High v. Shoemaker, 22 Cal., p. 370, the 
Supreme Court of that State says: 

“Tt might be admitted that the sale of property tor the 
satisfaction of taxes, together with the expenses of the pro- 
ceedings, summanily by an officer, without the previous 
judgment of a Court, is apparently inconsistent with the 
provision of our Constitution that a man shall not be de- 
prived of his property without due process of law, and yet 
the Court not be authorized to declare the law void, be- 
cause universal practice had established, at the time our 
Constitution was adopted, that this provision in Constitu- 
tions was not understood as applicable to proceedings by the 
State to obtain from citizens their proper contributions to 
the expenses of administering the Government.” 


The words that no person shall be deprived of life, 
liberty, or property without due process of law, or words 
to that effect, were in most of the State Constitutions long 
before the adoption of the fourteenth amendment. [ re- 
fer to the Constitution of California of 1849, of Con- 
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necticut 1818, of lowa 1857, of Kentucky 1850, of Maine 
1820, of Massachusetts 1780, of Michigan 1850, of Min- 
nesota 1857, of Missouri 1865, of Nevada 1864, of New 
Hampshire 1792. of New York 1846. of Ohio 1850, of 
Oregon 1857, of Pennsylvania 1838, of Rhode Island 
1842, of Vermont 1793, and of West Virginia 1861. 

A judicial construction had been given to those words 
in the several States, and in the langnage of the Supreme 
Court of California in the case of High v. Shoemaker, 
8 u) Ta- 

“This provision in Constitutions was not understood as 
applicable to proceedings by the State to obtain from citi- 
zens their proper contributions to the expenses ol adminis- 
tering the Government.” 


[n adopting this provision as a part of the fourteenth 
amendment, the construction given to it in the several 
States was adopted with it. ‘This should settle finally and 
irrevocably the meaning of this provision in the fourteenth 
amendment so far as it relates to the subject of taxation. 

[ now dismiss this question as to due process of law by 
quoting from the decision of the learned circuit justice 
who delivered the opinion in the cause of the ¢ ounty of San 
Mateo v. ‘The Southern Pacific Railroad Company, 13 


Fed. Rep. On pave 751 he Sys: 


“We have no doubt that further legislation might bave 
been adopted providing for notice to the company, and a 
system of procedure by which it might have been heard 
respecting the assessment. We do not understand that 
the Supreme Court of the State intended by the decision 
cited to hold that the tenth section of the thirteenth article 
is self-executing, except to the extent that it vests the 
complete power in the State board to make the aasess- 
ment of the property; not that legislation may not be had 
providing for the mode in which the power of the Board 
shall be exercised. Indeed, the concluding section of the 
article authorizes any legislation necessary tv give effect to 
its provisions. Unfortunately no such legislation has been 
had,” 
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But fortunately by section 3665 of the Political Code as 
amended March 9, 1883, it is provided : 


“Tf the owner ofa railway assessed by the State Board 
of Equalization is dissatisfied with the assessment made 
by the Board, such owner may, at the meeting of the Board, 
under the provision of section 3692 of the Political Code, 
between the third Monday in Angust and the third Mon- 
day in September, apply to the Board to have the same 
corrected in any particular, and the Board may correct and 
increase or lower the assessment made by it so as to 
equalize the same with the assessment of other property 
in the State.” 


The law, therefore, in this regard, stands in a different 
position from that which existed when the case of the 
County of San Mateo v. The Southern Pacific Railroad 
Company was tried and submitted in the Cireuit Court for 
the District of California. 

Fifth. It is alleged in the answer that defendant’s fran- 
chise is a Federal one; that if defendant did not become a 
Federal corporation, yet it holds certain granted powers 
under the Government of the United States, as the trustee, 
agent, or instrumentality of that Government, and for cer- 
tain governmental uses and purposes. That this franchise 
is not subject to State taxation, and not being assessed 
separately, but blended together with the assessment of 
the road-bed, roadway, rails, and rolling-stock, the whole 
assessment becomes unconstitutional, and null and void. 
This is the fifth Federal question. 


Tue CLAIM OF A FEDERAL FRANCHISE. 


It is conceded that the Central Pacitic Railroad Com- 


pany is a California creation, was first incorporated under 
the laws of that State. In the case of The Central Pacifie 
Ruilroad Company Vv. The State Board of Equalization, 60 
Cal., p. 60, the Supreme Court of that State says; “The 
petitioner derived its franchise, ‘its right to exist,’ solely 
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from and under the laws of the State. When it ceases to 
exercise all the privileges thus derived (assuming that it 


may, of its own option, abandon them. and at the same 


time relieve itself of the duties and obligations necessarily 


joined with them ) it may, perhaps, be in a position to con- 


test the right of the State to tax the moneyed value of the 
franchise, as actually employed and in connection with the 
property acquired and held by means of the powers con- 
ferred with the franchise. ‘The franchise, at least in such 
connection, is property subject to taxation 

as We are not required now to decide whether the Con- 
gress of the United States has power to exempt from State 
taxation the property ofa corporation created by or OFfgah- 
ized under the laws of a State; or whether a corporation, 
the creature of a State law, can, by entering into contract 
relations with the General Government, withdraw itself 
from obligations to its creator—obligations which are essen- 
tial elements of its existence. For the purpose of the case 
at bar, it may be admitted (in the language of counsel ) 
that the Government of the United States can ‘seize upon’ 
the railroad and rolling-stock of a corporation chartered 
by a State, as the ‘means or instrumentality’ for carrying 
into Operation a power of that Government, and that it can 
prohibit taxation by the State of the property thus seized. 
Admitting all this, there is nothing In Me Cullough Vv. Mary- 
land, 4 Wheat. 316, or in the other cases cited by petitioner, 
which lays down a rule necessarily subversive of the pro- 
visions of the State Constitution.” 

In Thomson Ve Pacific Railroad, J Wall., 537, Chiet- 
Justice Chase said: 

«The main argument for plaintiff is, thet the road, be- 
ing constructed under the direction and authority of Con- 
gress, for the uses and purposes of the United States, and 
being il part ota system of roads thus constructed, 1s, 
theretore, exempt from taxation under State authority. 
It is to be observed that this exemption is not claimed 
under any act of Congress. It is not asserted that any act 
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declaring such exemption has received the sanction of the 
National Legislature. But it is earnestly insisted that the 
right of exemption arises from the relations of the road to 
the general Government. It isurged that the aids granted 
by Congress to the road were granted in the exercise of its 
constitutional powers to regulate commerce, to establish 
post-oftices and post roads, to raise and support armies, 
and to suppress insurrection and invasion; and that by the 
legislation which supplied aid, required security, imposed 
duties, and finally exacted, upon a certain contingency, a 
percentage of income, the road was adopted as an instru- 
ment of Government, and as such was not subject to taxa- 
tion by the State.” 


After pointing out the wide difference between the case 
then under consideration and Me Cullough v. Maryland, the 
learned Chief-Justice proceeded : 


“We do not doubt, however, that upon the principles 
seitied in that judgment, Congress may, in the exercise of 
powers incidental to the express powers mentioned by 
counsel, make or authorize contracts with individuals or 
corporations for services to the Government; may grant 
aids by money or lands, in preparation for, or in the per- 
formance of such services; may make any stipulation and 
comditions in relation to such aids not contrary to the Con- 
stitution; and may exempt, in its discretion, the agencies 
employed in such services from any State taxation which 
will really prevent or impede the performance of them. 
But can the right of this road to exemption from such 
taxation be maintained in the absence of any legislation 
by Congress to that effect? It is unquestionably true that 
the Court, in determining the second general question, 
already stated, did hold that the Bank of the United States, 
with its branches, was exempted from taxation by the State 
of Maryland, although no express exemption was found in 
the charter. But it must be remembered that the Bank 
of the United States was a corporation created by the 
United States; and, as an agent in the execution of the 
constitutional powers of the Government, was endowed by 
the act of creation with all its faculties, powers, and fune- 
tions. It did not owe its existence or any of its qualities 
to State legislation. And its exemption from taxation was 
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put upon this ground. That such (State) taxes cannot be 
imposed on the operations of the Government, is a propo- 
sition which needs no argument to support it. And the 
same reasoning will apply to instruments of the Govern- 
ment, created by itself, for public and constitutional ends. 
but we are not aware of any case in which the real estate 
or other property of a corporation, not organized under an 
uct of Congress, has been held to be exempt,in the absence 
of express legislation to that effect, to just contribution, in 
cComMmiuon with other property, to the general expenditure 
for the common benefit, because of the employment of the 
corporation in the service of the Government. No one 
questions that the power to tax all property, business, and 
persons, within their respective limits, is original in the 
Stutes.and has never been surrendered. It cannot be so 
used, indeed, as to destroy or hinder the operations of the 
National Government. but it will be safe to conelude, in 
general, in reference to persons and State corporations 
employed in Government service, that when Congress has 
not interposed to protect their property from State taxation, 
such taxation is not obnoxious to that objection. 

“ We perceive no limit to the principle of exemption, 
which the complainant seeks to establish. It would remove 
from the reach of State taxation all the property of every 
agent of the Government. Every corporation engaged in 
the transportation of the mails, or of Government property 
of any description, by land or water, or in supplying 
materials for the use of the (Government, or in performing 
any service of whatever kind, might claim the benefit of 
the taxation.” 


The United States Circuit Court for the District of Cali- 
fornia is in accord with the Sapreme Court of that State on 
this question. In Huntington v. The Central Pacific Railroad 
Company, 2 Sawyer, }?. 504, the learned Circuit Judge 


said: 


«There are two grounds upon which the application for 
un injuction is rested, First, on the ground that the Cen- 
tral Pacitic Railroad is an instrumentality constructed in 
pursuance of acts of Congress, and employed by the Na- 
tional Government in the exercise of its constitutional 
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powers in providing for the transportation of the mails, the 
armies of the United States, munitions of war, ete., and 
and as such instrumentality of the General Government, ex- 
empt from taxation. Secondly, that the suid taxes have 
not been assessed in the mode, or upon the principle pre- 
scribed by the statute, and for that reason the assessment 
is void. The first ground has recently been disposed of 


adversely to the complainants by the Supreme Court of 


the United States, in the case of The Union Pacific Rail- 
road Company Vv. Penniston, Treasurer. élc.. decided at the 
present term, and it requires no further consideration.” 


(18 Wal. 5.) 


In the case of Railroad Company v. Penniston, 18 Wall, 
p. 34, the following is taken from the majority opinion: 


“Tt is, however, insisted that the case of Thompson v. 
The Union Pacific Railroad Company, ditters trom the case 
we have now in hand, in the fact that it was incorporated 
by the Territorial Legislature, and the Legislature of the 
State of Kansas, while these complainants were incorporated 
by Congress. We do not perceive that this presents any 
reason for the application of a rule different from that 
which was applied in the former case. It is tr .e that, in 
the opinion delivered by the Chief Justice, reference was 
made to the fact that the defendants were a State cor- 
poration, and an argument was attempted to be drawn 
from this to distinguish the case from Me Cullough v. The 
State of Maryland. But when the question is, as in the 
present case, whether the taxation of property is taxation 
of means, instruments, or agencies by which the United 
States carries out its powers, it is impossible to see how 
it can be pertinent to inquire whence the property orig- 
inated, or from whom its present owners obtained it. The 
United States have no more ownership of the road author- 
ized by Congress, than they had in the road authorized 
by Kansas. If the taxation of either is unlawful, it is 
because the States cannot obstruct the exercise of national 
powers, As was said in Weston v. Charleston, they cannot 
by taxation or otherwise, ‘retard, impede, burden, or in 
any manner control the operation of the constitutional laws 
enacted by Congress to carry into execution the powers 
vested in the Federal Government.’ The implied inhibi- 
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tion, if any exists, is against such obstuction, and that must 
be the same, whether ecorporation whose property is taxed 
was created by Congress or by a State Legislature.” 

We refer again to the case of Porter et al. v. R. R. 1. 
and St. L. R. R. Co., 76 Ill., p. 585, and the other cases 
cited in this brief, as to the proper methods of assessing 
‘ailroads, and that the franchise must be assessed as an en- 
tirety, if assessed at all. 

‘To the argument of counsel for the defendant, that the 
franchise of these corporations, and their other property, 
should not be assessed for the purposes of taxation, I deem 
it sufficient to oppose the decisions in the foregoing well 
adjudicated cases. 

It should also be borne in mind that the Constitution of 
a State is not to be declared unconstitutional, except on 
very clear grounds, Every presumption is in favor of the 
constitutionality of the Constitution of a State and the 
constitutionality of statutes. On sucha proposition it is 
needless to incumber this brief with an array of authori- 
ties. I simply cite from the majority opinion of the court, 
delivered by Mr. Chief-Justice Waite, in Munn v. Il/inois, 
94 U.S., p. 123. He says: “Every statute is presumed 
to be constitutional. The courts ought not to declare one 
to be unconstitutional unless it is clearly so. If there is 
doubt, the expressed will of the Legislature should be 
sustained.” 

I have thus far argued No. 664, but the statement of the 
case, the assignment of errorsand the argument are intended 
to apply to all the cases. I have only a few additional words 
to add in respect to cases No. 660, 661, 662, 663, and 1157. 
In No. 660 the defendant in error is the same as in No. 
664, and Finding 1, Record, p. 39, expressly says that the 
State Board of Equalization “ assessed the franchise, road- 
way, road-bed, rails, and rolling-stock of the defendant in 
the sum of eighteen millions of dollars; that the Board ap- 
portioned the assessment as ulleved in plaintiff’s complaint.” 
Copies of the “ Record of Apportionment,” and the “ Ree- 
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ord of Assessment of Railways,” are embodied in, and 
made a part of, this Finding. From these records, it is 
apparent that only 602.22 miles of this railroad of the 
Central Pacitic Railroad Company were assessed, and the 
defendant, in its answer, admits that that is the total length 
of its road in the State of California. (Record, folio 19.) 
It is further apparent that the defendant could not have been 
assessed for the five miles across the Bay of San Francisco. 
tecord, page 41, folio 111, says: 


“The State Board of Equalization being in session on 
this, the 18th day of August, 1883, all the members being 
present, and having under consideration the assessment of 
the franchise, roadway, road-bed, rails, and rolling-stock 
of the Central Pacitic Railroad Company, within the State 
for the year 1883, and it appearing to this Board that said 
company, on the first Monday in March, in the year 1883, 
at 12 o’clock meridian of that day, owned, and still owns, 
602.22 miles of railroad within this State, which at said 
tine and day in March was, and still is, operated in more 
than one county, being the entire railway of said company 
within this State, and which, with the right of way for the 
same is described as follows: [* Giving the description which 
shows clearly that the distance across the bay was not assessed, 
and that no steamers were assessed.’ After giving this 
description, itis added:| And it appearing that the actaal 
value of the franchise, roadway, road-bed, rails, and 
rolling-stock of said company within this State at the 
said date and time in March was, and still is, the sum of 
eighteen million dollars; therefore, it 1s ordered that the 
said franchise, roadway, road-bed, rails, and rolling-stock 
of the suid Central Pacific Railway, for the year 1883, be, 
and the same are, hereby assessed to the said Central Pa- 
cific Railroad Company at the sum of eighteen million 
dollars.” 


The foregoing is taken from the State Board of Equali- 
zation’s Record of the Assessment of said company. Re- 
ferring to this same assessment, Finding 15 says: “ Said 
assessment is the assessment upon which the several taxes 
mentioned in the complaint herein are based, and no other 
assessmeut that (than) the aforesaid was ever made of said 
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property or any part thereof for said fiscal year,” The 
fact that immediately following the above it is added, 
“said assessment included ail property and kinds of prop- 
erty mentioned in section 3665 of the Political Code of 
California, as amended March 9, 1883, except depots, sta- 
tions, shops, and buildings erected upon the space covered 
by the right of way, which last mentioned property was 
assessed, as provided in said section, by local assessors,” 
does not raise a presumption of fact that there were any 
steamers, simply because the word “steamers” occurs in 
section 3665, there being nothing whatever in the findings 


to show that there were any steamers in fact; and if a 


fence is a building, as we claim it is, then it appears that 


the buildings (fences) erected upon the space covered by 
the right of way were assessed by the local assessor, and 
not by the State Board of Equalization. 

The words “ fences,” “ steamers,” “distance across the 
Bay of San Francisco,” do not appear at all, or any of 
them, in the findings, except in case No. 1,157, nor in the 
Record of Apportionment, nor in the Record of Assess- 
ment of Railways by the State Board of Equalization. 

Section 3665 of the Political Code mentions steamers 
which are engaged in transporting passenger and freight 
vars, not all steamers, and there is nothing in these find- 
ings in the first place to show that defendant had any 
steamers, or in the second place, that, if it had, the steam- 
ers were engaged in that kind of transportation. Unless 
they were actually engaged in that kind of transportation, 
they are not mentioned as property for the purposes of 
assessment, or any other purpose, in said section. The 
franchise, roadway, road-bed, rails, and rolling stock are 
all mentioned; indeed, we cannot conceive of a railroad 
without these different constituents entering into the con- 
ception, but we can conceive of a railroad without 
steamers. 

The Constitntion itself fixes how steamers shonld be 
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assessed, section 10, article 13. It was not necessary that 
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they should be mentioned in section 3665. In the case of 
City and County of San Francisco v. The Central Pacitic 
Railroad Company, 63 Cal., 467, already referred to, the 
Supreme Court of California says “ that the assessment of 
steamers pertained to the local assessor,’ under the fore- 
going constitutional provision. ConSequently, so much of 
section 3665 as requires the State Board of Eqalization to 
assess steamers of acertain description is null and void. This 
same general language, “said assessment included all prop- 
erty and kinds of property mentioned in section 3665,” 
occurs in the next case, No. 661, where the People of the 
State of California is plaintiff in error, and the Southern 
Pacific Railroad Company is defendant in error, and yet, 
as a matter of fact, there were no steamers to be assessed 
and no intervening waters to be traversed. 

Besides, the certified copies of the “ Record of Appor- 
tionment” and the “ Kecord of Assessment of Railways,” 
which are incorporated in the findings in some of these 
cases, are made by the code prima-facie evidence of the 
assessment, the property assessed, &c. (Section 3670 Polli- 
tical Code.) If steamers had been assessed, or the distance 
across the intervening waters, aud the Court had so found, 
in a matter of this gravity it would have appeared in the 
findings clearly and beyond all controversy, for these mat- 
ters were distinctly alleged and relied upon in the answer, 
and set forth with minuteness and detail. 

The words, “ said assessment included all property and 
kinds of property mentioned in section 3665 of the Politi- 
cal Code,” which, I believe, occur in all the cases, certainly 
do not include fences, for the word “ fences” does not occur 
in section 3665, unless, as we have already argued, a fence 
is a building, in which case it actually was assessed by the 
local assessor, as appears clearly from the findings: 


“Said assessment included all property and kinds of 
property mentioned in section 3665 of the Political Code of 
California. as amended March 9, 1883, except depots, sta- 
tions, shops, and buildings erected upon the space covered 
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by the right of way, which last-mentioned property was 
assessed, as provided in said section, by local assessors.” 

The very general phraseology used in reference to sec- 
tion 3665 cannot control the language all through the 
findings in cases Nos, 660, 661, 662, and 663, showing 
clearly that it was the franchise, road-bed, roadway, rails, 
and rolling-stock which were assessed by the State Board 
of Equalization, and nothing else. As fur as case No. 1157 
is concerned, I rely upon the points taken in the brief of 
Messrs. Shellabarger & Wilson. 

In conclusion, I have to say, that the present Constitu- 
tion of California needs no defense at my hands. It was 
adopted by her people by a majority of nearly eleven 
thousand, and amid changeful times all efforts to amend 
it, in any substantial particular, have, in nearly every 
instance, proven a failure, 

Although it has been misrepresented and maligned, it 
has held its abiding place in the affections of the people. 
[t traces its dominant ideas to the true theory of American 
institutions, and to doctrines which found favor with this 
learned Court in what is known as the Elevator Cases. 
Those decisions awakened the sense of the people to their 
ancient rights in controlling corporations, or individuals, in 
the exercise of a public use; to principles which, though 
they had been encroached upon by every corporate device 
and lain dormant for more than two centuries, were 
familiar principles as loug ago as the days of Lord Chief- 
Justice Hale, 

To the personnel of that Convention not only dignified 
labor contributed its contingent, but also the learned pro- 
fessions and different Departments of the State and 
National Governments. Ex-United States Senators, ex- 
members of the House of Representatives, ex-Supreme 
Court Justices, the brightest lights of the San Francisco 
bar, and learned writers of text books in the law, were of 
that Convention. Such men can attord to have their work 
criticised, or even stigmatized, by the advocates of monop- 
oly without any loss of self-respect or of estimation among 
intelligent and fair-minded men. 


, 
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That Constitution is now submitted to the judgment of 
a tribunal far removed from clamor or prejudice, which 
enjoys the confidence of the people of the whole country 
as the safeguard of American liberty, and the proud dis- 
tinction of being the successors of a line of eminent jurists, 
such as a Marshall, a Story, and a Chase. The old masters 
have gone, but their work and bright example still remain. 
Av independent judiciary is and will ever continue to be 
the brightest particular jewel in this free land. 

With the decision of such a tribunal we shall be content; 
the people of California witl be content; the people of the 
Union will be content. The sovereign right of taxation 
is involved in the question at bar, Its importance cannot 
be overstated. On the solution of this question depends 
the almost regal or vassal character, not only of California, 
but our whole sisterhood of American States. She repre- 
sents them in this contest; and in her name and in their 
uname I now submit to the highest earthly tribunal the 
highest earthly question which can effect a free people, this 
question of domestic taxation, sovereign or limited, which 
the States of the Union possess. 

If the defendant cannot be made to pay its taxes, then 
it would seem that no citizen of Califorma can be made 
to pay his. He is under the guarantee of the Constitution 
that all property shall be taxed according toits value. He 
is entitled to the equal protection of the laws secured by 
the fourteenth amendment, He cannot be justly over- 
burdened by taxation by reason of defendant’s default. 
The result must be the relegation of tie tax-gatherer to 
the private station, the suspension of the Courts, the decay 
of public institutions, the closing of the schools, the gen- 
eral paralysis of all industries, all enterprise, and the legacy 
of a name ouly for what was once in fact a powerful and 
imperial State. ‘This is the legitimate outcome of the de- 
fendant’s contention, in endeavuring to escape from the 


common burdens. 
7 G. A. JOHNSON, 


Aitorney General of California. 
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MAY IT PLEASE THE CouRT: 

As the equal protection of the laws has been discussed 
very prominently in the cases at bar by my learned friend 
from Vermont, Mr. Edmunds, and by my learned friend 
from New York, Mr. Evarts, I shall first discuss that ques- 
tion. Then I shall have something to say about due pro- 
cess of law, and about the taxation of franchises and the 
means and instrumentalities of the General Government 
in carrying out its granted powers. After which, I shall 
endeavor to furnish the Court with a differential summary 
of the methods or process in California for the assessment 
and taxation of property by the State Board of Equaliza- 
tion and by the County Assessors and County Boards of 
Supervisors. 

Before the adoption of the fourteenth article of amend- 
ment to the Constitution of the United States in 1866, it was 
not pretended that the States had to depend upon regular 
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judicial proceedings for the collection of taxes. The pro. 
cess was exceptionally summary, not, however, to say 
arbitrary. Neither the States nor the country from which 
we derive our jurisprudence in the main depended upon the 
Courts for the means with which to use the machinery of 
government. It was not regarded as covered by Magna 
Charta in the sense that the interposition of the “ pares” 
was necessary, in such matters necessitating prompt and 
‘decisive action. It was otherwise with life and liberty. 
In these matters it was better to submit to the “law’s 
delay,” than that any person should be unjustly condemned 
and deprived of either personal liberty or personal security. 
In such matter there was no imperious necessity for making 
haste, to the prejudice of the citizen. 

And the reason given for this distinction is said to be 
this: The paramount importance that the wheels of gov- 
ernment should rotate without attrition, that the Courts 
should be kept open, and that the State should not lose its 
name and its autonomy. .Otherwise all taxation might be 
defeated while the gradual process of judicial evolution 
was going on. As said by Mr. Justice Cooley in Young- 
blood v. Sexton, 32 Michigan— 

“ Courts cannot annul tax laws because of their operating 
unequally. If they could, they might defeat all taxation 


whatsoever; for there never yet was a tax law that was 
not more or less unequal in its practical workings.” 


In the same opinion he also says: 


“The question whether a tax is just and equal or not is 
not a question of law. And this rule will meet any objec- 
tion to the law based upon the fact that other kinds of 
business are not similarily taxed. Apportionment of tax- 
ation is purely a legislative function.” 


The same has been said so often in effect by this Court 
and other Courts that the mere reference to this differenta- 
tion between life and liberty on the one band, and taxation 
of property on the other, seems to be trite. 


3 


In other words, taxation and the collection of taxes have 
always been sui generis. 

Not that taxes could be imposed without law, without 
representation; not that they should be the mere out-crop- 
ping of the violation of any one man, or of some self- 
constituted power ;—but what I mean to say is, that the Leg- 
islature of the county or State was sovereign in determining 
the scope of taxation, in imposing the burden, in establish- 
ing some process to effectuate the collection of the tax, 
judicial, semi-judicial, or administrative, as the case might 
be, so that the cardinal principles of a free Government were 
observed and kept intact, and so that the legislation did 
not impinge upon the Constitution or statutes of some cen- 
tral or Federal power. 

Before the adoption of the Fourteenth Amendment, if 
there was any power in the State which was regarded as 
sovereign, it was that of taxation. It was one of the sov- 
ereignties of the State as much so as the right of eminent 
domain. 

The right of classification or apportionment, apart from 
constitutional restrictions, was an incident in the power of 
taxation, and inseparable from it, to be exercised in the 
discretion of the Legislature. 

Says Mr. Justice Strong in the case of Railroad Company 
v. Penniston (18 Waill., p. 30): 

“That discretion is restrained only by the will of the 
people, expressed in the State Constitution, or through 
elections, and by the condition that it must not be so used 
as to burden or embarrass the operations of the National 
Government. There is nothing in the Constitution which 
contemplates or authorizes any direct abridgment of this 
power by national legislation. To the extent just indi- 
cated, it is as complete in the States as the like power 
within the limits of the Constitution is complete in 
Congress.” 


Betore the adoption of the Fourteenth Amendment, the 
revenue systems of the States were as diverse as might be 
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expected from States sovereign in this particular. There 
were many and various kinds of exemptions from the com- 
mon burden, thus imposing additional taxation upon the 
non-exempted. Sometimes a railroad, sometimes minis- 
ters of the Gospel, sometimes certain tools of mechanics, 
sometimes even pianos and professional libraries, have 
been exempted, just as the legislative conscience might 
dictate. On the other hand, certain kinds of property 
have been burdened with more taxation than others, and 
at all times there have been extremists who have favored 
the taxation of some one thing—such as land, for in- 
stance—and disburdening everything else, holding that by 
some system of repercussion such taxation would gradually 
equate and diffuse itself, thereby burdening all other prop- 
erty. And it does not appear that under this sovereign 
power, before the adoption of the Fourteenth Amendment, 
apart from State constitutional restrictions, this might not 
be done. 

Besides, there were provisions in nearly all the State 
Constitutions against depriving the citizen of life, liberty, 
or property without due process of law. These words 
had received an acknowledged construction. They were 
no new words; they had long before operated as limita- 
tions upon the legislative power. 

So, in the case of High v. Shoemaker (22 Cal., p. 370), 
the Supreme Court of that State says: 


“It might be admitted that the sale of property for the 
satisfaction of taxes, together with the expenses of the pro- 
ceedings, summarily by an officer, without the previous 
judgment of a Court, is apparently inconsistent with the 
provision of our Constitution that a man shall not be 
deprived of his property without due process of law, and 
yet the Court not be authorized to declare the law void, 
because universal practice had established, at the time 
our Constitution was adopted, that this provision in Con- 
stitutions was not understood as applicable to proceed- 
ings by the State to obtain from citizens their proper con- 
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tributions to the expenses of administering the Govern- 
ment.” 


At the time of the adoption of the Fourteenth Amend- 
ment there was no complaint in respect to this subject of 
taxation, nor that the States were imposing any onerous 
burden on any person or persons. ‘The genesis of the 
amendment was in the condition of the negro race; the 
claim that this race was deprived of certain civil rights; 
that after their enfranchisement something more was 
necessary for their protection, and something more was 
necessary to be formulated into constitutional law. It was 
manifestly with this view that this amendment was pro- 
posed by Congress and ratified by the States. 

Under these circumstances the Fourteenth Amendment 
was adopted, and it should be interpreted in the light of 
those past transactions. Having incorporated into this 
amendment the provision that no State shall deprive any 
person of life, liberty, or property without due process of 
law, and that provision being in nearly all of the State 
Constitutions at the time of the adoption of the amend- 
ment, the construction given by the States to those words 
“due process of law” became part and parcel of the Four- 
teenth Amendment. The succeeding clause in the four- 
teenth article, that no State shall “deny to any person 
within its jurisdiction the equal protection of the laws,” 
contains new matter. 

This equality clause must, however, be also construed in 
the light of the surroundings to which we have already 
in the light that the whole scheme of taxation 


adverted 
was, and ever has been, sui generis; and, being sui generis, it 
could not have been the intention to engraft upon it the 
strict rules which obtain in ordinary legislation. To attempt 
to do so would be a vain endeavor to adjust a helmet and 
greaves to the torsi Belvidere. 

Taxation being at the time so unequal in the States, or, 
at least, so diverse; the classification being measured only 
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by the will of the sovereign power which adopted it; the 
exemptions being based upon no permeating idea, and 
embracing things in their nature entirely dissimilar, from 


.a railroad to a minister of the gospel—it certainly could 


not bave been the intention to subject all this kind of legis- 

lation to the scrutiny and control of the equality clause. 
Again, the States could not have so understood it in 

ratifying this amendment. This subject of taxation has 


‘ always been associated with the idea of power. It is the 


imperial emblem. It constitutes the majesty of States. 
They had always been accustomed to it without stint or 
diminution from the foundation of the Government. That 
a State should voluntarily abnegate this power, which ac- 
knowledged no superior than the State Constitution, except 
in the cases already mentioned, or where taxation impaired 
the efficiency, as recognized, of the Federal Constitution or 
statutes, and that it should subject its laws to the surveil- 
lance and control of a few over-mastering words, is scarcely 
within the range of ordinary construction. 

These six words, “the equal protection of the laws,” have 
never received a definition. The argument from incon- 
venience is worth something in doubtful cases as showing, 
or tending to show, that a certain construction should not 
be given, and could not have been intended, from the disas- 
trous consequences which would flow from it. In the 
event of a certain construction, the revenue systems of all 
the States would have to be overhauled, their autonomy 
trampled upon; State questions heretofore would become 
Federal questions, and the Federal Courts would become 
as beehives of litigious industry. 

Laws limiting corporations in holding only a certain 
amount of real estate, as in California and other States, 
would have to succumb to a superior power. 

Without seeking further to define it, I argue, therefore, 
that the Fourteenth Amendment does not apply to the sub- 
ject of taxation, believing that the definition of the amend- 
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ment should be left to the “ gradual process of inclusion 
and exclusion,” as go happily expressed, until its partitions 
are apparent and its bounds can be admeasured. Its lan- 
guage is peculiar. It does not say that the laws shall be 
equal; which was the most facile and natural language that 
could have been used if such was the intention. It simply 
says that the equal protection of the laws shall not be denied, 
[It seems to contemplate laws as existing, and furnish a 
safeguard against their denial to any one. It would seem 
more properly to refer to the executive and judicial depart- 
ments of government; but however this may be, it may be 
sufely assumed that it was never intended by this amend- 
ment to apply the square and line to so complex a system - 
as taxation, with its infinite ramifications and divergencies,- 
aud with its sammary procedure; to make that normal 
which in its very nature and essence is In so many respects 
abnornal. 

In some of the States where there is a provision that 
taxation shall be equal and uniform it is held that the 
States may classify property for the purposes of taxation. 
If the words “‘the equal protection of the laws” inclade 
taxation, the words are tantamount to saying, as far as 
taxation is concerned, that taxation shall be equal and 
uniform, and nothing more. 

I assume, therefore, that the law in respect to taxation 
is the same since the amendment that it was before; that 
the States are unshorn of their sovereignty in this respect 
as rauch so as in the matter of eminent domain; that the 
inseparable incident of taxation, that of classification, still 
belongs to the States; that the State laws and Constitutions 
iu this regard can still stand, and this amendment stand; 
that no procrusteanu rule has been established in a matter 
of so mach gravity, involving the discharge of the various 
duties appertaining to State governments, the keeping 
open the Courts, the education of the people, the protection 
of all, and the revolving in its orbit of the State itself 
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without impinging upon, und without being impinged upon, 
by the larger orbit of the United States. 

Besides, it must be remembered that the “ pervading 
spirit” of the Fourteenth Amendment, as said in the 
Slaughter-House Cases, “is to confer citizenship on the 
negro race, just released from bondage, and to probibit 
hostile discrimination against that race. It must also be 
remembered that the Constitution or statutes of a State are 
not to be set aside on light and trivial grounds. A very 
clear case must be presented of their unconstitationality, or 
the Constitution and statutes will stand. It must also be 
remembered that it is as much a part of the Federal Con- 
stitution as the Fourteenth Amendment, that ‘the powers 
not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the 
States, respectively, or to the people.’ ” 

This brings me to the subject of classification for the 
purposes of taxation, which is the dominant question in 
the cases at bar. If the words “the equal protection of 
the laws” include the subject of taxation, is California’s 
Constitution and are California’s laws obnoxious to this test ? 

My learned friend from New York tells us that the 
word taxation is derived from the Greek asso, to arrange. 
This is what I claim for it—an arrangement. Here the 
etymology of the word and custom, “ quem penes arbitrium 
est, et jus, et norma loquende,” as Horace says, are in happy 
accord. 

This matter of classification not only appertains to tax- 
ation, but it is a distinguishing feature of all laws. It 
must necessarily lie in a great degree in the discretion of 
the Legislature. We classify as to the Statute of Limita- 
tions the Statute of Descents, the right to issue attachments, 
and the jurisdiction of the Courts. As Mr. Justice Sander- 
son says, in Ex-parte Smith and Keating, 38 Cal., 710: 


“The common law and the laws of this State in relation 
to the competency of witnesses have always, and still do, 
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distinguish between persons, by providing that some shall 
be allowed to testify and others not. Under the common 
law and the laws of this State some persons are allowed to 
make contracts, while the capacity to do so is denied to 
others, and the same person is allowed to make certain 
contracts, and denied the capacity to make certain other 
contracts; and, especially, from the commencement of 
English jurisprudence down to the present time, have 
greater disabilities in respect to the acquisition and enjoy- 
ment of property, and the power to make contracts and 
transact business, been imposed upon females than upon 
males. And so, on the other hand, have greater burdens 
always been cast upon males than upon females, as, for 
example, military and jury duties. If we enter the field 
of criminal law, the distinction is still maintained. Cer- 
tain persons are declared to be incapable of crime, while 
the contrary is true of the great majority. Criminal laws, 
and they have always existed, which act upon males and 
not upon females, and otbers upon females and not males, 
as laws against rape, the crime against nature, and laws 
against prostitution and abortion. To give to this pro- 
vision of our State Constitution, or to the Fourteenth 
Amendment of the Federal Constitution, in view of such 
leyislation, the construction for which counsel contend, 
would be to erase three-fourths of the statutes of this State, 
to overturn the foundations of the common law itself, and 
to discard as useless the main pillars of the social com- 
pact,” Xe. 


This classification given by the late Mr. Justice Sander- 
son is as to persons; but it is claimed that in respect to 
taxation there canuot be any classification of persons; that 
the classification must be based on some other distinction. 
Without assenting to this, | will proceed to inquire whether 
or not the classification, for the purposes of taxation under 
the Constitution and laws of California, is based upon per- 
sons or property. 

Article 13 of the Constitution of California is on one 
special subject—that of revenue and taxation—and the 
Legislature is given plenary power in the thirteenth sec- 
tion of the article to carry out its provisions. What is 
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to be taxed? All property in the State not exempt, in 
proportion to its value, to be ascertained as provided by 
law. A mortgage for the purposes of taxation is treated as 
an interest in the property affected thereby, except as to rail- 
road and other quasi-public corporations. That evidently 
means except as to the property of railroad and other 
quasi-public corporations. “The taxes so levied shall be a 
lien upon the property and security.” “The Legislature 
shall bave the power to provide by law for the payment 


of all taxes on real property by installments.” It is made 


the duty of the Legislature to require each taxpayer to 
furnish annnally a statement, under oath, of all his real 
and personal property. Boards of Equalization are pro- 
vided for to equalize the valuation of the taxable property. 
All property is to be assessed in the local district, except 
the franchise, roadway, road-bed, rails, and rolling-stock of 
all railroads operated in more than one county, which shall 
be assessed by the State Board of Equalization at their 
actual value. Now, all this relates to property taxation. 

But there is a distinct section, which does not aspire to 
the creation of a property tax, but does contemplate a per- 
sonal tax. It reads as follows: 


“Income taxes may be assessed to, and collected from, 
persons, corporations, joint-stock associations, or compa- 
nies resident or doing business in this State, or any one or 
more of them, in such cases and amounts and in such 
manner as shall be prescribed by law.” 


Until we come to this section—section 11, article 13, of 
the Constitution—the classification is a classification of 
property, and not of persons. We have very high au- 
thority for this classification. As said by the Supreme 
Court in the Kentucky ‘lax Cases— 


«There is nothing to forbid the classification of property 
for purposes of taxation, and the valuation of different 
classes by different methods. The rule of equality in respect 
to the subject only requires the same means and methods 
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to be applied impartially to all constituents of each class, 
so that the law shall operate equally and uniformly upon 
all persons in similar circumstances. ‘There is no objec- 
tion, therefore, to the discrimination, as made between 
railroad companies and other corporations, in the methods and 
instrumentalities by which the value of their property is 
ascertained. The different nature and uses of their prop- 
erty justify the discrimination in this respect which the 


>? 


Legislature has seen fit to impose. 


In that case it is said further that— 


“Tn the Legislature of Keutucky on the subject, rail- 
road property, though called real estate, is classed by itself 
as distinct from other real estate, such as farms and 
city lots, and subjected to different means and methods 
for asvertaining its value for purposes of taxation, and 
differing as well from those applied to the property of 
corporations chartered for other purposes, such as bridge, 
mining, street railway, manufacturing, gas, and water 
compauies,”’ 


It is further said: 


“The right to classify railroad property as a separate 
class for purposes of taxation grows out of the inherent 
nature of the property and the “discretion vested by the 
Constitution of the State in its Legislature, and ne cessarily 
involves the right on its part to devise aud carry into effect 
a distinct scheme, with different tribunals, in the proceed- 
ing to value it.” 


Thus it is apparent that the property of railroad cor- 
porations may be classified distinct from the property of 
other.corporations, and that there may be a classification 
of certain real estate as distinct from other real estate, 
Why may not there not be a classification of certain rail- 
road property as distinct from other railroad property? It is 
said that under the Constitution of California all railroads 
are not classified together, but that for the purposes of 
assessment the franchise, roadway, road-bed, rails, and roll- 
ing stock of all railroads operated in more than one county 
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are classified separately from the property of other rail- 
roads. There are many and weighty reasons for this. 
Under the Constitution it is evident that the franchise, 
roadway, road-bed, rails, and rolling-stock of such railroads 
operated in more than one county are to be assessed asa 
unit. This unit may extend, and does extend, to the 
boundaries of the State. It is very different from property 
situated entirely in one county, which may be at all times 
subject to the supervision of the local assessor in making 
his judicial assessment of its value. The inherent nature 
and nse of such property as that of defendants calls for this 
classification. The franchise, roadway, road-bed, rails, and 
rolling-stock are to be assessed at their actual value. The 
actual value of these different constituents depends on their 
unitary character. They would have comparatively little 
value if segregated. United, they become of great value. 
A separate thread of wire is weak, but when wire after 
wire is massed and corded together, great structures may 
be held in suspension by such a combination. 

Under such circumstances, it is eminently proper that 
this matter of assessment should be remitted to some cen- 
tral board, in order to carry out the mandate of the Con- 
stitution, that property shall be assessed in proportion to 
its value. ‘To assess it otherwise would be to defeat the 
constitutional mandate, for the local assessor could not 
know, and has not opportunities to know, its unitary value, 
aud it must be assessed as a unit. It is really a classifica- 
tion according to business. And in Chicago, Burlington, 
and Quincy Railroad Company v. Iowa it is said: 


«The statutes divide the railroads of the State into classes 
according to business, and establishes a maximum of rates 
for each of the classes. It operates uniformly on each class ; 
and this is all the Constitution requires.” 


It is further claimed that the Constitution admits of another 
improper classification ; that, for the purposes of assessment 
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and taxation, a mortgage, deed of trust, contract, or other 
obligation by which a debt is secured is treated as an in- 
terest in the property affected thereby, except as to railroad 
and other quasi-public corporations ; that, except as to them, 
in case of debts so secured, the value of the property affected 
bv such mortgage, deed of trust, contract, or obligation, less 
the value of such security, is to be assessed and taxed to the 
owner of the property, and the value of such security is to 
be assessed and taxed tothe owner thereof. This is claimed 
to be an anjust discrimination as against such corporations 
as defendant. 

This is simply an apportionment into two interests where 
only one interest existed before. The mortgagor has one 
interest, the mortgagee has the other. The assessment- 
roll, however, remains the same; nothing is added to it, 
nothing is subtracted from it. The railroad property is not 
assessed any higher than it was before such segregation 
into distinct interests. ‘The railroad does not have to pay 
any higher or different rate of taxation. In other words, the 
Constitution in effect suys that, as to the property of persons 
other than such us defendant, the equities between them 
and the mortgagee are adjusted by the Constitution itself; 
but that, as to the property of persons such as defendant, 
they may adjust their own equities with their bondholders. 
Is there any hardship about this? Suppose it was not feasi- 
ble to adjust such equities in the latter case by an iron rule 
of law or the Constitution, should that prevent an adjust- 
ment as between other persons which is entirely practi- 
cuble? The very fact that it is practicable in the one case 
and impracticable in the other is the surest defense of the 
constitutional provision. 

[t must also be remembered ‘that, even as to natural per- 
sons and other persons, where property is segregated into 
distinct interests by the. Constitution, for the purposes of 
assessment and taxation, the taxes so levied are made a lien 
both upon the property and the security. They are a lien upon 
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the property of such persons just as much as they are a lien 
on the property of such corporations as defendants, until the 
taxes are paid, both on the property and the security upon the 
two interests into which the property has been distributed. 

The Constitution is prospective in regard to this distribu- 
tion, but there is a lien for all the taxes, in respect to all 
persons, just as before the distribution was made. 

The discrimination, therefore, between such corporations 
as defendants and other persons becomes less and less, 
“and thin partitions do their bounds divide.” 

But, it may be asked, was it impracticable to segregate into 
distinct interests as to the property of such corporations as 
defendants? We claim it so to be. The Central Pacific is 
the owner of a line of railroad extending from the Pacific 
Ocean across the State of California and the State of Ne- 
vada to Ogden, in the Territory of Utah. The lands covered 
by its land mortgage are situate in the States of California 
and Nevada and Utah Territory. 

The mortgage bonds are held partly in California and 
partly outside of California, possibly at every money centre, 
every commercial mart. It would be impossible for any 
assessor or assessing board to know how many were out- 
standing at any given time. 

Besides, some of the mortgage lands were earned, some 
unearned, some patented, some unpatented; and the num- 
ber of acres was continually fluctuating by reason of sales 
made, leaving the whole status of the land grant in a mer- 
curial condition. 

It is not apparent how there could be any apportionment 
into interests for the purposes of taxation in this kind of a 
case; and, besides, if such had been authorized by the Con- 
stitution to be made in the future with respect to such . 
corporations as the Central Pacific and the Southern Pacific 
Railroad Companies, it would have had a tendency to de- 
preciate their bonds, render them insecure, and defeat the 
very end to be subserved—the adjustment of all these 
matters on some equitable basis. For these reasons the 


15 


Constitution thus classifies, and there was no intention to 
discriminate against railroad property. 

“ Lex non cogit ad vana seu impossibilia.” What is im- 
practicable cannot be made practicable by a simple legisla- 
tive or constitutional fiat. 

But with the policy of legislation in any event the Courts 
have nothing to do. That is simply a legislative function. 

[It is sufficient to know that the framers of the Constitu- 
tion in their wisdom have ordained such a classification ; 
that they constituted the proper tribunal to determine this 
matter; that they have determined it; and that their deter- 
mination does not affect the essential nature of this in com- 
mon with all other free governments. 

In the Delaware Kailroad Tax Cases it is said that— 

™ The State may linpose taxes upon the corporations aus 
al entity existing under its laws, as well as upon the capital 
stock of the corporation or the separate corporate property. 
And the manner in which the value shall be assessed, and 
the rate of taxation, however arbitrary or capricious, are 
mere matters of legislative discretion,” 


So Judge Cooley says, in bis work on Taxation, p. 378: 


“ But it is common to classify therh [corporations] sepa- 
rately for taxation; and corporations of different kinds, as 
railroad, insurance, banking, and manufacturing corpora- 
tions, are also thus classified in the discretion of the Legis- 
lature. ‘The method of taxing these artificial bodies, when 
not fixed by the Constitution or by charter, is left to the 
legislative judgment, and the diversity actually met with 
under tax laws is very great.” 


But, as 1 have already said, | do uot admit that there thay 
pot be a classification as to persons under certain circum- 
stances, when it is not arbitrary, but founded on some per- 
meating principle. 


*% 


In Durant’s Appeal, 62 Penn., it is said that— 


“Tf the taxation is upon all of a class, either of persons 
or things, it matters not whether those included in it be 
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one or many, or whether they reside in any particular 
locality, or are scattered all over the State. If, for exam- 
ple, a general tax were imposed upon all distilleries or 
owners of distilleries, it would not affect the constitution- 
ality of the tax if the distillers all carried on their busi- | 
ness in a particular section of the country, or were few in 
numbers.” 


So, in the Kentucky Tax Cases, it is said that— 


“The rule of equality in respect to the subject only 
requires the same means and methods to be applied impar- 
tially to all constituents of each class, so that the law shall 
operate equally and uniformly upon all persons in similar 
circumstances. ”’ 


So, in the case of Ex-parte Smith and Keating, 38 Cal., 
Mr. Justice Sanderson says: 

“The meaning of the Constitution of Lowa, and, there- 
fore, the meaning of ours, is obvious from the latter clause 
of the former Constitution. Its meaning, as has been 
repeatedly declared by the highest judicial tribunal in the 
State, is not that general laws must act alike upon all sub- 
jects of legislation, or upon all citizens and persons, but 
that they shall operate uniformly, or in the same manner, 
upon all persons who stand in the same category; that is 
to say, upon all persons who stand in the same relation to 
the law, jn respect to the privileges and immunities con- 
ferred by it, or the acts which it prohibits.” 


I claim that, as a matter of law, the classification of sub- 
jects to be taxed is conclusive, subject only to the principle 
that all of the same class shall bear equal burdens, and that 
no violence be done to the cardinal principles of a free 
government. 

In connectiop with this subject of classitication, I desire 
to discuss what is known as the reserved power. 

Under the Constitution of 1849 and the Constitution of 
1879 there isa reserved power to alter and repeal the 
charters of corporations. It is claimed, however, that as 
railroad corporations can be formed under the Constitution 
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of California only under general laws, and as general laws 
may be altered and repealed from time to time without any 
reservation, a succeeding Legislature having as much power 
as a preceding one, that this reserved power amounts to 
nething at all. In other words, that its insertion in the 
Constitution is a mistake—a meaningless, glittering gen- 
erality. Ideny the premises. The founders of those Con- 
stitutions,:in respect to this matter, not to say that they 
builded better than they knew, built with full knowledge 
and because of their knowledge. I have read with very 
little profit the decision in the Dartmouth College case, if 
the chartered privileges of that corporation could be taken 
away by any general law. ‘They were protected, and 
declared protected, under the clause against contractual 
impairment in the Constitution of the United States. It 
was suggested by Judge Story that this difficulty might in 
the future be avoided by an insertion in the State Constitu- 
tions of this reserved power. The States were quick to 
adopt this suggestion, and I presume in almost every State 
Constitution this reserved power stands forth in bold relief. 
It never occurred to the framers of those Constitutions that 
this was a mistake, a meaningless form, or an empty 
symbol. 

This reserved power has virtue; and were it not inserted 
in State Constitutions, the charters of private corporations 
could not be taken away at the whim and caprice of State 
Legislatures. But it is claimed that even if all this is ad- 
mitted, still this reserved power, although existing at the 
time of the adoption of the Fourteenth Article of Amend- 
ment, is overridden by the provision therein against deny- 
ing the equal protection of the laws, and that, therefore, 
there is no parallelism between the two cases. Here [ must 
deny the premises again, that it does so override; that the 
equality clause affects the subject of taxation; but admit- 
ting, for the sake of the argument, that it does affect this 
subject, yet the conclusion that there is no parallelism 
between the two cases is a non sequitur. 
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In the one case there was the provision against impairing 
the obligation of a contract. In the cases at bar it is as- 
sumed there is a provision against denying the equal pro- 
tection of the laws. 

How is it that the provision in the Constitution of the 
United States against impairing the obligation of a contract 
can be avoided by the reserved power, and the provision 
against denying the equal protection of the laws, so far as 
it affects taxation, cannot be avoided by this same reserved 
power? And to put the matter in a stronger light, this 
reserved power in the former case was inserted in State 
Constitutions long after the provision was inserted iu the 
Constitution of the United against impairing the obligation 
of a contract, more than a quarter of a century after, while 
the reserved power in the latter case was contained in the 
Constitution of California sixteen years before the equality 
clause was a part of the Federal Constitution. How is it 
that one part of the Constitution can retroact and affect 
State legislation while another part cannot, although it is 
claimed that both operate by way of limitation on the 
States ? 

But it may be claimed that the reserved power became 
a part of the contract as much as any other part of the 
contract. So when California gave a charter to the Central 
Pacific Railroad Company, the reserved power was equally 
a part of that contract. Is the’ Fourteenth Article of 
Amendment retroactive, aud so all-powerful as to over- 
ride another constitutional provision of equal dignity—that 
against impairing the obligation of a contract? 

Or, again, suppose such a reserve power should be in- 
serted in a State Constitution after the adoption of the 
Fourteenth Amendment, is it not affording the equal pro- 
tection of the laws in matters of taxation, for I am speak- 
ing of taxation, for a corporation voluntarily to take its 
charter, giving it certain immunities and privileges on con- 
dition that it shall be controlled by the State in respect to 
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the amount of taxes which it shall pay in consideration 
of such immunities and privileges? Is there anything 
unequal in that? The corporations may be formed under 
general laws, but they cannot be compelled to become cor- 
porations; and any and all persous may form themselves 
into corporations. Still it will be claimed that this reserve 
power must uct in the way of general laws only, and cannot 
act in special cases; that local and special laws are inhibited 
by the Constitution of California in certain enumerated 
cases, one of which is in the matter of assessment and col- 
lection of taxes. 

But the Supreme Court of California has said, it is suffi- 
cient to say, that the Legislature has not passed any local 
or special law in respect to the assessment of taxes of rail- 
roads running into more than one county. 

It says, in effect, that such assessment is by virtue of a 
provision of the Constitution itself, and not an act of the 
Legislature. 

Then it will be claimed that the Constitution itself is 
special on this subject, and denies the equal protection of the 
laws. But the provision is a general provision, affecting 
all of a class, all railroads which run into more than one 
county; and the mortgages which are not made an interest 
in real estate are all of one class—that is to say, the mort- 
gages of property belonging to railroad corporations. The 
constitutional provision is not local or special. 

We have distinctly disclaimed any classification which is 
purely arbitrary, which is not founded on reason or justice, 
or the inherent nature of the property, or which violates 
the principles which underlie all free governments, as my 
learned associate, Judge Wilson, has so well said. The 
differential demarkation between a private person and 
these railroad corporations is well-defined. ‘They have 
the power of eminent domain, which uo private citizen 
has, or can have, except for a public purpose; the power of 
perpetual succession when not limited, which no private 
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citizen has; their property is affected with a public use, 
and subject to State or governmental control in their rate 
of fare and freight. They are entitled to exclusive posses- 
sion of their track, are not amenable to the ordinary 
police laws, such as rate of speed, and then stockholders 
are subject to only a limited liability. Congress itself 
endows some with more immunities and privileges than 
others. And ecclesiastical corporations in English his- 
tory at times became so powerful and monopolizing that 
au act of Parliament, or the fiat of a king, has been resorted 
to shear them of their privileges. We are not contending, 
however, that their vested rights can be interfered with. 
In this respect they are protected, and deservedly so, by 
the same sanctions which protect all property. 

There is another significant reason, alreadv alluded to, 
for this classification. The segregation of mortgaged prop- 
erty into distinct interests is not practicable as to them. 
It is practicable as to other persons, and the segregation as 
to them has been commended as the very perfection of 
equity and fair dealing. All duplicate taxation is avoided. 
The two interests constitute only one property, and the 
owners of the two interests are assessed relatively to the 
value each has in the property. Now, is this manifestly 
fair system, which is applicable to so large a class in the 
State, to be defeated because, owing to exceptional cir- 
cumstances, this same method of adjustment is not practi- 
cable as to a few corporations? Or, on the other hand, 
must the same system be adopted as to them also, and 
thereby the revenues of the State be diminished, and a vast 
amount of property escape the common burden, in endeav- 
oring to effectuate a symmetry which is Quixotic, and 
which would nullify the constitutional mandate that all 
property shall be taxed in proportion to its value? Does 
the equality provision in the Fourteenth Amendment de- 
mand something which would produce a manifest inequal- 
ity? Does not this differential demarkation of itself estab- 
lish a class? 


It is conceded that the mortgages of some, if not all, of 
these defendants far exceed the assessed value of their 
roads; and I[ argue, therefore, that the present system of 
taxing them is no more onerous than it would be if the 
bondholders held segregated interests in the railroad prop- 
erty, for it must be remembered that, even as to natural 
persons, it is provided “the taxes so levied shall be a lien 
upon the property and security.” If the bondholders did 
not pay, the property would be good for the tax, and the 
segregation into interests would not affect the covenant 
in the mortgage. 

For the reasons given, the classification of railroad prop- 
erty by the Constitution of California is eminently proper, 
and, tor the reasons also given, the reserved power as to 
corporations has been inserted in the Constitutions of so 
many States. 


Here I read from my brief on pages 56 and 57: 
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“In the case of the County of San Mateo v. Southern 
Pacific Railroad Company, 8 Sawyer, 238, (13 Fed. Rep., 
page 754,) the proposition which we affirm here as to the 
operation of this reserved power contained in the Consti- 
tutions of 1849 and 1879 of the State of California is fairly 
stated by the learned circuit justice thus: That as a con- 
dition in the first place might impose terms as to how the 
property of the corporation should be taxed, under this 
reserved power the State still has the right; that the new 
Constitution in continuing the Southern Pacifie Railroad 
Company, and other railroad corporations in existence, and 
at the same time authorizing the taxation of their property 
upon a different valuation, imposes that condition upon 
them, and that the subsequent exercise of its franchises by 
the corporation implies assent to the condition. But the 
learned circuit justice took the negative of the proposition, 
and held that the provisions of article thirteen of the Con- 
stitution of California are not conditions upon the continued 
existence of valid corporations, and that the State possesses 
no power to withdraw corporations from the Federal guar- 
anties; that their property is protected the same as that of 
natural persons, and the State can only control the fran- 
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chise. I have endeavored to show that the preponderance 
of authorities is the other way, and the learned circuit 


justice seemed to admit this, for he said: 


«<The general tendency of modern decisions is to treat 
corporations, with this reserved power, as subject at all 
times to the will of the State as to their rights, powers, 
and liabilities. Such unlimited control, in some cases, 
would, indeed, lift them not only out of the protection 
of the Fourteenth Amendment, but also out of nearly all 
protection, except such as the legislative pleasure of the 
hour may permit,’” 


But it will be claimed that this reserved power cannot 
operate, because in the article on corporations in the State 
Constitution there is nothing on the subject of assessing 
and taxing railroad corporations in a certain way ; that the 
provisions on this subject are contained in another article 
on the subject of revenue and taxation. The article on 
revenue and taxation follows that on corporations consecu- 
tively. 

Indeed, the article on corporations, section 17, says: 


‘All railroad, canal, and other transportation companies 
are declared to be common carriers, and subject to legisla- 
tive control.” 


But where is there a better and fitter place for formu- 
lating a revenue system, embracing persons and corpora- 
tions, than in a special article on that subject—the subject 
of revenue and taxation? And in the thirteenth section 
of that article complete power is given to the Legislature 
to effectuate the tax system in the article devised. It says 
that “the Legislature shall pass all laws necessary to carry 
out the provisions of this article ” 

In the case of Tomlinson v. Jessup, cited in my brief, 
the Court says: 


“The original corporators, or subsequent stockholders, 
took their ‘interest with knowledge of the existence of this 
power (the reserved power), and of the possibility of its 
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exercise at any time, in the discretion of the Legislature. 
The object of the reservation, and of similar reservations 
in other charters, is to prevent a grant of corporate rights 
and privileges in a form which will preclude legislative 
interference with their exercise, if the public interest should 
at any time require such interference.” 


Again: 


“Tmmunity from taxation, constituting in these cases a 
part of the contract with the Government, is, by the reserva- 
tion Of power such as is contained in the law of 1841, sub- 
ject to be revoked equally with any other provision of the 
charter whenever the Legislature may deem it expedient 
for the public interests that the revocation shall be made.” 


This decision was rendered in 1872. ‘There are a number 
of other well-considered opinions cited in my brief to the 
same purport. Now, if some corporations have immunity 
from taxation, and may still be taxed because of the re- 
served power, why is it that, where they have no immunity, 
they may not be taxed under the same power in some way 
different from other persons or corporations? Why is not 
the reserved power as potent in the one case as in the 
other? They are deprived of a privilege in the one case, 
and deprived of a privilege in the other case. 

The system of general laws, or laws covering all of a 
class, is conspicuous in the Constitution of California. In 
the first Constitution there was an exception in this respect 
as to municipal charters; but in the second Constitution 
this exception is eliminated, and now municipal corpora- 
tions, like private and other corporations, are formed under 
general laws. To carry out this provision in the second 
Constitution, I had the honor, as chairman of the commit- 
tee on cities and towns in the State Senate, in 1883, to 
report such a classification, and under this classification all 
cities and towns are distributed into six classes, the law 
prescribing their powers and duties. 

Again, in section 1, article 13, of the Constitution, it is 
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provided, in effect, that all property shall be taxed, except 
governmental property and growing crops. Growing crops 
were exempted, because, in certain sections of the State, 
from a deficiency of the rain-fall, it is all problematical as 
to realizing acrop. ‘This is notably so in the southern part 
of the State, where it is often the case that a good crop is 
not realized more than once in three years. 

It is apparent, therefore, that the idea which pervades 
the Constitution is that the laws shall be as general as 
possible. It may be said to be exceptionally so under the 
California Constitution. 

It is further claimed that the State has erred in the mat- 
ter of classification in another respect: That in the case of 
corporations such as defendants, the privilege to be heard 
in respect to the correction of assessments is denied—a 
privilege which is accorded to other corporations and to 
natural persons; and in this way defendants are denied the 
equal protection of the laws. 

Here, again, I cite the following from the Kentucky 
Tax Cases : 

‘¢ But in case of railroad property, no Board has author- 
ity to increase the original assessment made by the Rail- 
rail Commissioners, and there is, therefore, no case for an 
appeal similar to that of the owner of ordinary real estate. 
But were it otherwise, the objection would not be tenable. We 
have already decided that the mode of valuing railroad 


property for taxation under this statute is due process of 


law. That being so, the provision securing the equal pro- 
tection of the laws does not require, in any case, an appeal, 
although it may be allowed in respect to other persons differently 
situated. ‘This was expressly decided by this Court in the 
case of Missouri v. Lewis, 101 U. 8., pp. 22, 30.” 


But I will have more to say on this subject in referring 
to defendants’ contention immediately following. 

Another contention of the defendants is, that section 10 
of article 13 of the Constitution of California violates the 
Fourteenth Amendment, in not providing for an opportunity 
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for parties to be heard before the State Board of Equaliza- 
tion in defense of their rights, and that due process of 
law is not accorded to them. 

The Supreme Court of California has held in the case of 
San Francisco and North Pacific Railroad Company v. The 
State Board of Equalization that this section is self-exe- 
cuting, and that there is a sufficient mandate contained 
therein for the State Board of Equalization to assess the 
franchise, roadway, road-bed, rails, and rolling-stock of all 
railroads operated in more than one county at their actual 


value; but in that case the Court says: 


“Tt may be admitted that the Legislature may prescribe 
the mode of procedure, limit the period in each year within 
which the Board can assess, determine how these records 
shall be kept, regnlate the conduct to any extent which 
does not detract from their power, nor relieve them of 
duties which are imposed by the Constitution.” 


Again: 

“If the Legislature fails to regulate the mode, the power 
and duty is in the State Board of Equalization to assess at 
the actual value.” 


[ desire again to call the Court’s attention to section 13 of 
article 13, whichsays: “ ‘lhe Legislature shall pass all laws 
hecessary to carry out the provisions of this article.” 

This gives the Legislature full power to regulate the 
mode of such assessment, to give an opportunity for a 
hearing to such corporations as defendants, and to com- 
plete all proper machinery to insure a fair assessment of 
their property. 

In the case of the County of San Mateo v. The Southern 


Pacitic Railroad Company, the learned circuit justice said : 


‘‘ We have no doubt that further legislation might have 
been adopted providing for notice to the company, and a 
system of procedure by whichit might have been heard 
respecting the assessment. We do not understand that 
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the Supreme Court of the State intended, by the decision 
cited, to hold that the tenth section of the thirteenth article 
is self-executing, except to the extent that it vests the com- 


plete power in the State Board to make the assessment of 


the property —not that legislation may not be had providing 
for the mode in which the power of the Board shall be 
exercised. Indeed, the concluding section of the article 
authorizes any legislation necessary to give effect to its 
provisions. Unfortunately, no such legislation has been 
had.” 


But if there was such failure of legislation, it was after- 
ward amply supplied; and section 3665 of the Political 
Code as amended on March 9th, 1883, on which day it 
came into effect, provides, among other things, as follows: 


“If the owner of a railway assessed by the State Board 
of Equalization is dissatisfied with the assessment made by 
tho Board, such owner may, at the meeting of the Board, 
under the provisions of section 3692 of the Political Code, 
between the third Monday in August and the third Monday 
in September, apply to the Board to have the same cor- 
rected in any particular, and the Board may correct and 
increase or lower the assessment made by it, so as to 
equalize the same with the assessment of other property 
in the State. If the Board shall increase or lower any assess- 
ment previously made by it, it must make a statement to the 
county auditor of the county affected by the change in the 
assessment of the change made, and the auditor must note 
such change upon the assessment-book or roll of the county, 
as directed by the Board.” 


One of the duties of the Board under the provisions of 
section 3692, above referred to, is: “ To meet at the State 
Capital on the third Monday in August, and remain in 
session from day to day (Sundays excepted) until the third 
Monday in September.” 

Besides all this, it is further provided in section 3664 of 
the Political Code, as amended, which went into ettect 
March 9th, 1883, that— 


“The president, secretary, or managing agent, or such 
other officer as the State Board of Equalization may desig- 
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nate, of any corporation, and each person, or association 
of persons, owning or operating a railroad in more than one 
county in this State, shall, on or before the first Monday 
in April of each year, furnish the said Board a statement, 
signed and sworn to by one of such officers, or by the person 
or one of the persons forming such association, showing in 
detail for the year ending on the first Monday in March 
in each year ”’— 


Certain statistical information concerning such railroad, 
the object evidently being to acquaint the State Board of 
Equalization with all the facts, so as to enable that Board to 


make a proper assessment; and it is further provided that— 


If such statement is not furnished as ahove provided, the (ASS8C&S&- 
ment made by the Slate Board of Equ liz ition upon the property 
of the corporation, person, or association failing lo furnish the 
slalement 18 conclusive ind final,” 


Now, in the light of all the authorities, this is due pro- 
cess of law. This sworn statement was filed with the 
board in case No. 664. 

In the State Kailroad Tax Cases the Court says: 


“The Board has its time of sitting tixed by law. Its 
sessions are not secret. No obstruction exists to the ap- 
pearance of any one before it to assert a right or redress 
a wrong, and in the business of assessing taxes this is all 
that can be reasonably asked.” 


In Hagan v. Reclamation District it is said: 


“The officers in estimating the value act judicially, and 
in most of the States provision is made for the correction 
of errors committed by them through boards of revision 
or equalization, sitting at designated periods provided by 
law, to hear complaints respecting the justice of the assess- 
ments. ‘The law in prescribing the time when such com- 
plaints will be heard gives all the notice required, and the 
proceeding by which the valuation is determined, though 
it may be followed, if the tax be not paid, by a sale of the 
delinquent’s property, is due process of law.’’ 
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To the same effect are the cases of Pacific Hotel Com- 
pany v. List et al., and that of Missouri v. Lowell Hotel 
Company, cited in our brief. 

But this is not all. Section 3669, as amended, which 
took effect March 9, 1883, provides: 


« Anv corporation, person, or association dissatisfied with 
the assessment made by the Board, upon the payment of 
the taxes due upon the assessment complained of, and the 
five per cent. added, if to be added, on or before the first 
Monday in February, and the filing of notice with the con- 
troller of an intention to begin an action, may, not later 
than the first Monday in February, bring an action against 
the State treasurer for the recovery of the amount of taxes 
and percentage so paid to the treasurer, or any part thereof, 
and in the complaint may allege any fact tending to show 
the illegality of the tax, or of the assessment upon which 
the taxes are levied in whole or in part.” 


And it is further provided that 


“If the final judgment be against the treasurer, upon 
presentation of a certified copy of such judgment to the 
controller he shall draw his warrant upon the State 
treasurer, who must pay to the plaintiff the amount of the 
taxes so declared to have been illegally collected; and the 
cost of such action, audited by the Board of Examiners, 
must be paid out of any money in the general fund of the 
treasury, which is hereby appropriated,” Xe. 


Nor is thisall. In the Kentucky Tax Cases, where it was 
necessary to bring a suit to enforce the collection of the 
taxes, just as in the cases at bar, the Court says that— 


«The judgments now under review were rendered in 
just such actions, so that we cannot escape the conclusion 
that there is no ground for the plaintiffs in error to con- 
tend that they have been rendered without due process of 
law.” 


Another contention of some of the defendants is, that 
their franchise is a Federal one, and they are the means 
and instrumentalities of the Federal Government in carry- 
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ing out the powers granted to that Government, and that al! 
the franchises being assessed, so that they are not dis- 
criminable, the whole assessment is null and void on the 
ground that the Federal franchise and such means and 
instrumentalities are not assessable. ‘This is not claimed, 
however, in cases Nos, 662 and 663—The People, &c., v. 
The Northern Railway Company and The People v. The 
California Pacitie Railroad Company, 

The Central Pacific and the Southern Pacific Railroad 
Companies are California corporations. The Supreme 
Court of California has decided in the case of The Central 
Pacific Railroad Company v. The State Board of Equal- 
ization that the franchise is properly subject to State tax- 
ation. Section 1 of article 13 of the State Constitution, in 
enumerating the different things which shall constitute 
property, mentions franchises, and section 10 of the same 
article says that the franchise, roadway, &c., of all railroads 
operated in more than one county shall be assessed by the 
State Board of Equalization. In the case of Thompson v. 
Railroad the Supreme Court says: 


“ No one questions that the power to tax all property, 
business, and persons within their respective limits is 
original in the States, and hus never been surrendered. 
[It cannot be so used, indeed, as to destroy or hinder the 
operations of the National Government; but it will be safe 
to conclude, in general, in reference to persons and State 
corporations employed in Government service, that when 
Congress has not interposed to protect their property from 
State taxation, such taxation is not obnoxious to that ob- 
jection. We perceive no limit to the principle of exemp- 
tion which the complainant seeks to establish. It would 
remove from the reach of State taxation all the property 
of every agent of the Government. Every corporation 
engaged in the transportation of the mails, or of Govern- 
ment property of any description, by land or water, or in 
supplying materials for the use of the Government, or in 
performing any service of whatever kind, might claim the 
benefit of the taxation.” 
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In the case of Huntington v. The Central Pacific Rail- 
road Company (2 Sawyer) the learned circuit judge said: 


“There are two grounds upon which the application for 
an injunction is rested: First, on the ground that the 
Ceutral Pacific Railroad is an instrumentality constructed 
in ‘pursuance of acts of Congress, and employed by the 
National Government in the exercise of its constitutional 
powers in providing for the transportation of the mails, the 
armies of the United States, munitions of war, &c., and, 
as such instrumentality of the General Government, ex- 
empt from taxation.” . 


Omitting the second ground mentioned by the Court, the 
Court proceeds to say, as to the first ground, that it “ has 
recently been disposed of adversely to the complainants by 
the Supreme Court of the United States in the case of the 
Union Pacific Railroad Company v. Penniston, Treasurer, 
&c., decided at the present term, and it requires no further 
consideration. (18 Wall., 5.) ”’ 

In this last case, although-the railroad company was 
incorporated by Congress, yet its property was held liable 
to State taxation. It does not seem that the Court con- 
sidered such taxation obstructive of the exercise of Federal 
powers; and it is safe to conclude that, where, at least, Con- 
gress seizes upon a State corporation as the means or in- 
strumentality of exercising its governmental powers, and 
makes no provision for its exemption from State taxation, 
the taxing power of the State is not superseded as to 
franchises of the corporation, and may burden them with 
taxation. 

As said in Porter e¢ al. v. R. R. L. & St. Louis R. R. Co., 
(76 Ill.,) “the franchise of a corporation extends to the 
entire corporate property, and itis not possible that it can be 
divided. It must, if assessed at all, be assessed as an en- 
tirety, and this, as we have already shown, may be in con- 
nection with the property to which it is attached.” 


8] 


The Central Pacific and Southern Pacific derived their 
charter, and, as a matter of course, their franchises, from 
the State of California. If the United States Government 
has conferred upon them certain privileges, donated to 
them lands, and otherwise taken them under their protec- 
tion, this dves not operate as a new charter or new. fran- 
chises. Donations and privileges can be accorded to any 
one, even private individuals, but franchises are entirely 
different, and grow out of the corporate character which is 
given either expressly under the law, or by implication 
from its provisions, or because of some agency of the State 
in the exercise of the right of eminent domain. As to 
these corporations being means or instrumentalities of the 
General Government, there is nothing to show that the 
taxation of their property impedes or hinders in any way 
the Governmental powers which they may be called upon 
incidentally to execute; and if Congress had thought that 
such taxation would have had that effect, there would have 
been inhibition made against State taxation. 

In the case of the Railroad Company v. Penuniston, 
although the railroad company was chartered by Congress, 
yet there was no reservation of exemption from taxation 
in the charter, and it was held that the property could be 
taxed in Kansas. The charter or franchises were not taxed. 
but although the railroad company was a means and in- 
strumentality of the Federal Government, the Court did 
not see fit to exempt it from taxation on this ground or any 
ground, 

I claim that the following citation from Thomson v. 
Paitic Railroad, uttered by the eminent jurist who delivered 
the opinion, and who looks down upon us from these walls, 
has never been overruled : 


“No one questions that the power to tax all property, 
business, and persons, within their respective limits, is 
original in the States, and has never been surrendered. 
It cannot be so used, indeed, as to destroy or hinder the 
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operations of the National Government, but it will be safe 
to conclude, in general, in reference to persons and State 
corporations employed in Government service, that when 
Congress has not interfered to protect their property from 


State taxation, such taxation is uot obnoxious to that objec- 


tion.”’ 


That decision is direct on this subject of the taxation of 
instrumentalities of the General Government, which some 
of these defendants are claimed to be. 

As it respects franchises, they have no franchises except 
such as inure from the State. 

I adopt the following views of Messrs. Shellabarger and 
Wilson on this subject as a part of my argument: 


The positions of Mr. Edmunds and of Mr, Evarts, 
regarding the taxation of the franchises of defendant, 
which are delivered from the United: States, are identical, 
and are in exact substance this: That since the Constitu- 
tion and laws of California assume to tax, and, in the case 
at bar, did tax, “all” the franchises owned by the defend- 
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ant; and since part of the “ faculties’’ or franchises of 
defendant, held by the defendant at the date of this assess- 
ment, were certain “ powers, rights, privileges, and im- 
munities” tendered to defendant by acts of Congress, and 
accepted by California, are franchises or faculties of Fed- 
eral creation, and are Federal agencies for executing the 
functions of the Federal Government (as decided in the 
Sinking Fund Case, 99 U. 8. R.),—therefore, said Federal 
franchises are not taxable; and having been, in this case, 
included as an indistinguishable and inseparable part of the 
present tax assessment, therefore the whole tax is void. 

And it is further urged that, because this is a tax upon 
a Federal franchise or faculty, and not a tax upon tangible 
property, it is not a tax coming within the law of Railroad 
Co. v. Penniston, 18 Wall., 5, and other like cases. 

Now, with vety great and unfeigned respect for the 
learned counsel who urged these views, taking this alleged 
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Federal franchise tax out of the principles laid down in 
cases like said case of Railroad Company v. Penniston, we 
submit that the reply to their position is plain and con- 
clusive. 

They are enabled to get, and do get, this alleged Federal 
franchise within this assessment only by virtue of the fact 
that said franchise is property, and is so defined by section 
1, article 13, of the Constitution. It is therefore assumed, 
by the other side, that said powers, rights, franchises, and 
privileges,so held under said acts of Congress, are strictly 
and technically property “ capable of private ownership ;” 
and thus alone it is that defendant’s counsel are enabled, 
as already remarked, to prove that said rights, derived 
from acts of Congress, have been included in this assess- 
ment, to wit, by insisting that they are technically and 
literally “ property.” 

Being confessed, therefore, to be “ property,’’ whose prop- 
erty is it, to wit, said alleged Federal franchise ? 

Now, this Court has repeatedly and explicitly held that, 
even in the case of the Union Pacific Railroad Company, 
though chartered by the United States, yet all its property, 
of every description, is private property, and it a private 
corporation. 

In United States v. U. P. R’y Co., 98 U.8., 619, the 
Court says: 

“ Railroad v. Penniston (18 Wall., 5) shows that the com- 
pany is not a mere creature of the United States, but that, 
while it owes duty to the Government, the performance of 
which may, in a proper case, be enforced, it is still a private 
corporation the same as other railroad companies, and like 
them subject to the laws of taxation and the other laws of 
the States in which the road lies, so far as they do not 
destroy its usefulness as an instrument for Government 
purposes.” 


In Railroad Co. v. Penniston (18 Wall., 32) this Court, 
on the same point of the ownership of all their property by 
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these companies of the Pacific Railroad system, uses the 
following language. 

Speaking of acts of Congress relating to this railroad 
system, this Court uses these words: 


«“ They all look to a purpose of Congress to secure an 
agency competent, and under obligations to perform cer- 
tain offices for the Government. Notwithstanding this, the 
railroad and telegraph line are neither in whole nor in part 
the property of the Government. The ownership is in the 
complainants, a private corporation, though existing for 
the performance of public duties. The Government owns 
none of its stock; and although it may appoint two of the 
directors, the right thus to appoint is plainly reserved for 
the sole purpose of enabling the enforcement of the engage- 
ments which the company assumes—the engagements to 
which we have already alluded.” 

“Admitting, then, fully, as we do, that the company is an 
agent of the General Government designed to be employed, 
and actually employed, in the legitimate service of the 
Government, both military and postal, does it necessarily 
follow that its property is exempt from taxation? ” 


The Court then proceeds in an elaborate answer in the 
negative to this question, and holds that all the property of 
the corporation, except on the franchise or right to ezist 
(p. 37), is taxable by the States. And remember that here 
the right to exist is not pretended to be of Federal origin. 
The exact line of division between those instrumentalities 
aid faculties of the Federal Government which this Court 
holds not taxable, as pronounced in Osborn v. The Bank, 
and the property of the agents of the United States which 
are taxable, according to the decisions of this Court, is in 
this Penniston case most carefully and clearly drawn. On 
page 36 the Court states this division line, holding that it 
is found in the fact that the State tax may be imposed 
upon the property of a governmental agent; and a tax upon 
the action of such agent, or upon the right to be such agent, 
cannot be imposed by the State. 


The Court says: 

“This distinction, so clearly drawn in the earlier decisions, 
between a tax on the property of a governmental agent 
and a tax apon the action of such agent, or upon his right 
to be, has ever since been recognized.”’ 


Again, in further enforcement of this line of division, the 


Court says (bottom of p. 36, top of p. 37): 


“Tt is, therefore, manifest that exemption of Federal 
agencies from State taxation is dependent, not upon the 
nature of the agents, or upon the mode of their constitution, 
or upon the fact that they are agents, but upon the effect of 
the tax; that is, upon the qnestion whether the tax does in 
truth deprive them of power to serve the Government as 
they were intended to serve it, or dves hinder the efficient 
exercise of their power. A tax upon their properly has no 
such NECESSUPY effect. It leaves them free to discharge the 
duties they have undertaken to perform. A tax upon 
their operations is a direct obstruction to the exercise of 
Federal powers.” 


Such is the holding of this Court in cases where the 
franchise to be a corporation, such as the Union Pacific, 
is derived directly from the United States, as well as in the 
case of the Kansas Pacific, chartered by the State. The 
exact truth is that, for the purposes of the present point, as 
to the right to tax the faculties or franchises held by the 
company from the Government, there is outside of the 
right to be, and which is not here involved, no distinction 
between a faculty or franchise held by the company from 
the Government uuder an ordinary commercial contract 
und one held by a contract embodied in a legislative charter. 
Each and both of these two species of contracts are techni- 
cally and strictly contracts, and nothing different or more— 
so held from Dartmouth College to this day. The ordinary 
commercial contract by which the Government contracts 
with a railroad company, a stage company, a steamboat 
line, or a sbip line for transporting the mails, for a period 
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of years, at agreed compensation, confers upon the com- 
pany contracted with what defendant’s counsel call in this 
case a “faculty” er “franchise,” precisely in the same 
sense, and in the same degree, as is conferred by a charter 
contract. Such ordinary commercial contract by the Gov- 
ernment is inviolable precisely in the same sense as a charter 
contract is. (Sinking Fund Case, 99 U. 8., 718, 719.) 

Such commercial contract adds value to all the property 
of the steamboat or other company precisely as it would if 
the same contract were contained in a Federal charter. 

All these things being palpably true, it results that, if a 
tax cannot be imposed upon the defendant’s property in 
this case, including in that property the increased values 
that come from its holding the right to transport the United 
States mail, &., then it plainly and conclusively results 
that no steamboat company, stage company, ship company, 
or other company holding an ordinary commercial contract 
for carrying the mails can be taxed by the States upon the 
value of the property held by such companies, as such 
value is augmented or increased owing to the franchises or 
contract rights held by it from the Government. 

It is precisely this reduction to the absurd which is found 
strongly and clearly embodied in the opinion of this Court 
in the Penniston case. Both by the nature of the subject- 
matter and by the express provision of section 10, article 
13, of the Constitution of California, this increased value 
of the property of the company which comes from its 
holding the said Federal rights, franchises, and contracts 
is incapable of being separated, for purposes of tax uassess- 
ment, from the body of the tangible property of the com- 
pany. ‘This increased value is really the Federal franchise, 
and an inseparable part of the property which must be 
assessed as a unit. 

‘To say, therefore, that, in making assessments of the 
tangible property of the defendant, the board must first 
subtract from the present actual value of the property and 
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franchises, as a whole, the value given to them by this 
right to transport, for the Government within the State of 
California, and without the State of California, is most 
manifestly to reduce this tax system of California to the 
palpably absurd, and to an impossibility of execution ; and 
this is the very absurdity which is combatted in every 
case, by this Court, where the Court has held the legal 
impossibility of divorcing the franchises of a corporation 
from its other property for the purposes of taxation. 

[ now approach the discussion of a few so-called State 


questions. 

In the Santa Clara Case, decided by this Court in 1866, 
there was an express finding that fences between the road- 
way and coterminous properties were assessed. There was 
nothing left for inference, but the finding was direct and 
explicit ; and there was a finding, also, as to the value of 
the fences. Under these circumstances, the Court pro- 
ceeded to pass upon this State question. 

But if there is any finding in any of these cases at bar 
that fences or steamers were assessed by the State Board, 
except in case No, 1,157, it is only an inferential one, and 
I claim that the other findings of fact show that no fences 
or steamers were assessed, and that such an inference is not 


a proper one. 

Here I quote from my brief‘on pages 83, 84, 85, 86, and 
87: | 

‘‘In No. 660 the defendant in error is the same asin No. 
664, and Finding 1, Record, p. 39, expressly says that the 
State Board of Equalization ‘assessed the franchise, road- 
way, road-bed, rails, and rolling-stock of the defendant in 
the sum of eighteen millions of dollars; that the Board ap- 
portioned the assessment as alleged in plaintiff’s complaint.’ 
Copies of the ‘ Record of Apportionment’ and the ‘ Rec- 
ord of Assessment of Railways’ are embodied in, and 
made a part of, this finding. From these records, it is 
apparent that only 602.22 miles of this railroad of the 
Central Pacific Railroad Company were assessed, and the 
defendant, in its answer, admits that that is the total length 
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of its road in the State of California. (Record, folio 19.) 
It is further apparent that the defendant could not have been 
assessed for the five miles across the Bay of San Francisco. 

“ Record, page 41, folio 111, says: 

“«The State Board of Equalization being in session on 
this the 18th day of August, 1883, all the members being 
present, and having under consideration the assessment of 
the franchise, roadway, road-bed, rails, and rolling-stock 
of the Central Pacific Railroad Company within the State 
for the year 1883, and it appearing to this Board that said 
company, on the first Monday in March, in the year 1883, 
at 12 o’clock meridian of that day, owned, and still owns, 
602.22 miles of railroad within this State, which at said 
time and day in March was, and still is, operated in more 
than one county, being the entire railway of said company 
within this State, and which, with the right of way for the 
same, is described as follows: [* Giving the description, which 
shows clearly that the distance across the bay was not assessed, 
and that no steamers were assessed.’ After giving this de- 
scription, it is added:] And it appearing that the actual 
value of the franchise, roadway, road-bed, rails, and rolling- 
stock of said company within this State at the said date and 
time in March was, and still is, the sum of eighteen million 
dollars: Therefore it is ordered that the said franchise, 
roadway, road-bed, rails, and rolling-stock of the said 
Central Pacific Railway, for the year 1883 be, and the 
same are hereby, assessed to the said Central Pacific Rail- 
road Company at the sum of eighteen million dollars.’ 

« The foregoing is taken from the State Board of Equali- 
zation’s Record of the Assessment of said company. Re- 
ferring to this same assessment, Finding 15 says: ‘ Said 
assessment is the assessment upon which the several taxes 
mentioned in the complaint herein are based, and no other 
assessment that (than) the aforesaid was ever made of said 
property, or any part thereof, for said fiscal year.’ The 
fact that immediately following the above it is added, 
‘said assessment included all property and kinds of prop- 
erty mentioned in section 3665 of the Political Code of 
Jalifornia, as amended March 9, 1883, except depots, sta- 
tions, shops, and buildings erected upon the space covered 
by the right of way, which: last mentioned property was 
assessed, as provided in said section, by local assessors,’ 
does not raise a presumption of fact that there were any 
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steamers, simply because the word ‘steamers’ occure in 
section 3665, there being nothing whatever in the findings 
to show that there were any steamers in fact; andif a 
fence is a building, as we claim it is, then it appears that 
the buildings (fences) erected upon the space covered by 
the right of way were assessed by the local assessor, and 
not by the State Board of Equalization. 

“The words ‘fences,’ ‘ steamers,’ and ‘ distance across 
the Bay of San Francisco’ do not appear at all, or any of 
them, in the findings, except in case No. 1157, nor in the 
Reeord ot Apportionment, nor in the Record ot Assess- 
ment of Railways by the State Board of Equalization. 

‘Section 3665 of the Political Code mentions steamers 
which are engaged in transporting passenger and freight 
cars, not all steamers, and there is nothing in these find- 
ings, in the first place, to show that defendant had any 
steamers, or, in the second place, that, if it had, the steam- 
ers were engaged in that kind of transportation. Unless 
they were actually engaged in that kind of transportation, 
they are not mentioned as property for the purposes of 
assessment, or any other purpose in said section. The 
franchise, roadway, road-bed, rails, and rolling-stock are 
all mentioned; indeed, we cannot conceive of a railroad 
without these ditterent constituents entering into the con- 
ception, but we can conceive of a railroad without steamers, 

“The Constitution itself fixes how steamers should be 
assessed—section 10, article 13. It was not necessary that 
they should be mentioned in section 3665. In the case of 
City and County of San Francisco v. The Central Pacific 
Railroad Company, 63 Cual., 467, already referred to, the 
Supreme Court of California suys ‘ that the assessment of 
steamers pertained to the local assessor,’ under the fore- 
going constitutional provision. Consequently, so much of 
section 3665 as requires the State Board of Equalization to 
assess steamers of a certain description is uull and void. 
This same general language, ‘ said assessment included all 
property and kinds of property mentioned in section 3665,’ 
occurs in the next case, No. 661, where the l’eople of the 
State of California is plaintiff in error, and the Southern 
Pacific Railroad Company is defendant in error; and yet, 
as a matter of fact, there were no steamers to be assessed 
and no intervening waters to be traversed, 

Besides, the certified copies of the ‘ Record of Appor- 


Te 


eS Sc 


a om oe 


se - seapnraioanstnntiars teats 
Ae OED OO es 


ys gaa teen a 


a ag 


40 


tionment’ and the ‘Reeord of Assessment of Railways,’ 
which are incorporated in the findings in some of these 
cases, are made by the Code prima-facie evidence of the 
assessment, the property assessed, &c. (Section 3670 Poli- 
tical Code.) If steamers had been assessed, or the distance 
across the intervening waters, and the Court had so found, 
in a matter of this gravity it would have appeared in the 
findings clearly and beyond all controversy, for these mat- 
ters were distinctly alleged and relied upon in the answer, 
and set forth with minuteness and detail. 

“The words ‘said assessment included all property and 
kinds of property mentioned in section 3665 of the Politi- 
cal Code,’ which, I believe, occur in all the cases, certainly 
do not include fences, for the word ‘fences’ does not oceur 
in section 3665, unless, as we have already argued, a fence 
is a building, in which case it actually was assessed by the 
local assessor, as appears clearly from the findings: 

“<«Said assessment included all property aud kinds of 
property mentioned in section 3665 of the Political Code 
of California, as amended March 9, 1883, except depots, 
stations, shops, and buildings erected upon the space covered 
by the right of way, which last-mentioned property was 
assessed, as provided in said section, by local assessors.’ 

“The very general phraseology used in reference to sec- 
tion 3665 cannot control the language all through the 
findings in cases Nos. 660, 661, 662, and 663, showing 
clearly that it was the franchise, road-bed, roadway, rails, 
and rolling-stock which were assessed by the State Board 
of Equalization, and nothing else. So far as case No. 1157 
is concerned, I rely upon the points taken in the brief of 
Messrs. Shellabarger & Wilson.” 


To further show that my contention is right, that in none 
of these cases at bar were either fences or steamers assessed 
by the State Board of Equalization, I wish to call the Conrt’s 
attention particularly to No. 661 and finding No. 14, In 
that vase the words steamers and fences do not occur in the 
answer at all. In some of the other cases they do occur. 
Yet the finding referred to is in the same general language 
that the assessment included all property and kinds of prop- 
erty mentioned in section 3,665 of the Political Code, show- 
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ing clearly that what was meant by this part of the finding 
is that it included all such property, if the defendant had 
any such property. It is evident, therefore, that the prior 
part of the finding must control; that the assessment was 
made upon the franchise, roadway, road-bed, rails, and roll- 
ing-stock. 

It is contended, however, that moles and wharves were 
assessed, but there is no finding that there were any moles 
or wharves, and section 3,665 speaks of moles and wharves 
upon which the track is laid, and in the same connection 
with bridges and culverts. Why do not defendants claim 
that bridges and culverts are included in the assessment ? 
They certainty are no more necessary than moles and 
wharves on which the track is laid. 

The Supreme Court of California bas never decided that 
such moles and wharves could not be assessed by the State 
Board of Equalization. They are part and parcel of the 
road-bed and roadway. ‘The very railroad track itself runs 
over them. The roadway and road-bed might as well be 
eliminated from the assessmeut as the moles and wharves. 

On this point I cite San Francisco v. Central Pacific 
Railroad Company, 63 Cal., p. 469, where the Court says: 

«The road-bed referred to in section 10, in our judg- 
ment. is the bed or foundation on which the structure of the rail- 
road rests. Such is the definition given by both Worcester 
and Webster, and we think it correct. The roadway has a 
more extended signification as applied to railroads. In 
addition to the part denominated road-bed, the roadway 
includes whatever space of ground the company is allowed 
by law in which to construct its road-bed and lay its track.” 


{ now call the Court’s attention to the fact that the 
present assessment and taxation system of railroads oper- 
ated in more than one county is upheld by the Supreme 
Court of California in the case of the San Francisco and 
North Pacific Railroad Company v. The State Board of 
Kqualization, 60 Cal., p. 29, in the case of the Central Pa- 
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cific Railroad Company v. State Board of Equalization, 60 
Cal., p. 59, and in the case of People v. Sacramento County, 
59 Cal., pp. 325 and 326. 

Double taxation is not permitted under the present 
Constitution of California, (Spring Valley Waterworks v. 
Schottler, 62 Cal.,114,) the Supreme Court saying: 


“The conclusion is reached that, when the law is com- 
vlied with by assessing all the property of the corporation, 
which property includes the franchise of the corporation, to 
assess the shares would be double taxation, because it would 
be, in effect, to assess the same property twice for the same 
tax, which the Constitution forbids.” 


One of our learned friends on the other side—Colonel 
Haymuod—took the position that, by omitting the words 
‘equal and uniform” from the present taxation regimé, 
which words. were in the old Constitution, the object is ex- 
pressed to make taxation unequal and multiform. 

The reason that this omission was made is simply this: 
Because, in the case of The People v. Hibernia Bank, 51 
Cal., 247, the Supreme Court, speaking through a learned 
justice—Mr. Justice McKenstry—says : 


“There would be a contradiction in the single section of 
the Constitution (article 9, section 13, of the Constitution 
of 1849) if it were construed as requiring that a// property 
should be taxed equally and uniformly with reference to its 
value, and that the word property includes those things, 
practically incapable of an appraisement, bearing any defi- 
nite relation or proportion to other things or property; that 
causes of action are dependent on too many contingencies 
to be capable of appraisement which shall accord with any 
rule of equality or uniformity of value, is too plain for 
argument,” 


By that decision “ credits” could not be taxed, because 
of these words “equal and uniform;” but, under the 


present Constitution, credits are specially mentioned as 
property subject to taxation, and the words “ equal and 
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uniform” are eliminated, so they may not prevent the 
compassing of this result. 

The discussion on this subject referred to in my brief 
has nothing whatever to do with the taxation of railroad 
property, but had reference to the taxation of credits, 
whether in the hands of natural persons or any one else. 

[t is claimed, also, that the taxation legislation of Cali- 
fornia 1s obnoxious to section 25 of article 4 of the State 
Constitution, which inhibits the Legislature from passing 
any local or special law in the following cases: In the mat- 
ter of regulating the practice of courts of justice and for 
the assessment or collection of taxes. 

Nothing, however, is urged in this connection with re- 
gard to the assessment, for that is not by virtue of an act of 
the Legislature, but is a self-existing mandate of the Con- 
stitution. It is claimed, however, that the method of col- 
lecting the taxes assessed by the State Board of Kqualiza- 
tion against defendauts is local and special. 

As the brief of Mr. Harvey 8. Brown is, on certain cases 
pending in the Supreme Court of California, referred to by 
defendants’ counsel in this case, I desire to call the Court’s 
attention to page 43 of that brief,in which Mr. Brown, 
counsel for defendants in the Supreme Court, frankly ad- 
mits that this point—that the matter of the collection of 
tuxes is local or special—is entirely a new point. 

[ quote his language: 

“Tt will be observed that all of the above points, save 
the last one, relate exclusively to the collection of taxes. 
So far as | am advised, these questions as to the collection 
of these taxes have never before been presented to, or 
passed upon by, any Court except the Court below.” 


The Court below referred to is Judge Levy’s Court. 
Judge Levy is one of the twelve supreme judges of San 
Francisco, and has been sach for the last two or three 
years. He sustained a demurrer to the plaintiff’s com- 
plaint, aud an appeal has been taken from that decision to 
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the Supreme Court of California. It will probably be 
eighteen months before the case will be reached on regular 
cali. I have heard that there is a motion made in the 
case, or cases, for advancement. 

But in the cases at bar no demurrer is shown by this 
record. 

There is nothing in these records to show that, at any 
time, the defendants claimed that the complaints did not 
state facts sufficient to constitute a cause of action. And 
there is a provision in the Code of Civil Procedure of Cali- 
fornia that all objections are waived except such a want of 
sufficient facts and the objection to the jurisdiction of the 
Court, if there is no demurrer to the complaint. Nor do 
the answers in these cases rely on any violation of section 
25 of article 4 in respect to local or special legislation in 
the collection of the taxes or in the practice of courts of 
justice. ; 

It is now claimed that the statutory form of complaint is 
insufiicient. It is enough to say that this is pleading, and 
not practice. Evidence is a matter of practice. Wesome- 
times say that such a thing is a rule of evidence, and not 
of practice, as in the case of the Statute of Frauds. But, 
for another and all-sufficient reason, if our objection to the 
consideration of these new questions at all, is not tenable, 
there is no virtue in them. Section 13 of article 13 of the 
Constitution says: 


“The Legislature shall pass all laws necessary to carry 
out the provisions of this article.” 


The Legislature was authorized to do what was neces- 
sary to effectuate the collection of those taxes imposed by 
the State Board of Equalization, and to formulate it into a 
law. The Legislature was authorized to say what should 
be the pleadings in the case, and to formulate that also into 
a law. 


The Legislature has done so under this clause of plenary 
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power, and an independent provision in another article of 
the Constitution cannot affeet the general subject of reve- 
nue and taxation as prescribed in article 13. 

I will now endeavor to give a differential summary in 
respect to the assessment and taxation of the property of 
such corporations as tlie defendants, whose roads run into 
more than one county, and the property of other persons, 
as prescribed by the Constitution and laws of California. 

[n the former case, a sworn statement is required to be 
furnished the State Board of Equalization, which is the 
assessing board, on or before the first Monday in April of 
each year, giving in detail the required facts for the year 
ending on the first Monday of March. If the statement is not 
furnished, the assessment becomes final. The Board meets 
at the State Capital, and continues in open session from 
the first to the third Monday in Angust to complete the 
assessment. In the latter case, a sworn statement is also 
required to be furnished to the county assessor, showing 
the required facts for the year ending on the first Mon- 
day of March. The assessor must complete his assess- 
ment book or roll by the first Monday of July in each 
year. In the former case, between the third Monday in 
August and the third Monday in September, the owner of 
a railway assessed by the State Board of Equalization, if 
dissatisfied with its assessment, may apply to the Board to 
have the same corrected in any particular, and the Board 
may increase or lower the assessinent, so as to equalize the 
sarae With the assessment of other property in the State, 
the Board thus changing from an assessing board to an 
equalizing board. In the latter case, after the assessment- 
book is completed, the clerk of the Board of Supervisors 
gives notice of the time that the Board will meet to equal- 
ize assessments. The board of Supervisors meet, on the 
first Monday of July, and sits as an equalizing board not 
later than the 4th Monday in July, with power, after giving 
notice as by rule it may prescribe, to increase or lower any 
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assessment, except such as is to be made by the State 
Board; but they are not to lower unless a verified application 
is filed showing the facts upon which it is claimed. In the 
former case, the State Board has the power to appraise their 
assessments to each of the counties, in proportion to the 
number of miles of railway laid in such counties, and to 
transmit the apportionment to the county assessor; this 
apportionment is to be made within ten days after the third 
Monday in August, and they must within this time trans- 
mit to the county auditor a statement showing the assessed 
value per mile, and other facts, together with the amount 
apportioned to the county. In the latter case, the county 
aaditor enters this statement on the assessment-book. On 
the first Monday in October the Board of Supervisors 
make an order declaring the number of miles of track, the 
assessed value per mile as made by the State Board, and 
the assessed value in each city or lesser taxation district, 
through which the railway runs, which constitutes the as- 
sessed value for such districts, and the clerk of the Board 
transmits a copy to the authorities of such districts. 

And here it should be added that the railway property is 
taxable upon said assessment at the same rates as the prop- 
erty of individuals. : 

In the former case, the State Board prepares what is 
called a ‘Record of Assessment of Railways” and a 
“ Record of Apportionment of Railway Assessments,” and 
before the third Monday of October must transmit to the 
controllor duplicates of these records, the record of appor- 
tionment, showing amount of taxes due the State, and 
amount due each of the counties. ‘These duplicates con- 
stitute the warrants for the controller to collect the State 
and county taxes levied upon such property assessed by 
the Board, and the controller computes the exact amount 
due from a statement which is to be furnished him by the 
Board of Supervisors as to the rate of taxation levied by 
them for county purposes. 
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Within ten days after the fourth Monday in October the 
controller is to publish a notice that such taxes are due, 
and unless paid to the State Treasurer at the State Capitol 
prior to the last Monday in December, when they become 
delinquent, five per cent. will be added. | 

In the latter case, as soon as the auditor receives from the 
State Board a statement of the changes made by them, he 
makes the corresponding changes on the assessmeut-book, 
and computes the exact amount dae, apd on or before the 
fourth Monday in October delivers a copy of the assessment- 
book, corrected, to the tax-collector. Within ten days 
after its receipt the tax-collector gives notice that the taxes 
are due, and if not paid by the last Monday in December 
will become delinquent, and five per cent. added, stating 
time and place where payment may be made. In the 
former case, when taxes are collected, the State’s portion 
is to be distributed by the treasurer to each fund entitled 
thereto, and the portion belonging to the counties is placed 
in a fund called “ Railway Tax Fund,” to the credit of the 
proper county. In the settlements made with the con- 
troller by the county treasurers they get warrants from the 
collector for so much of the railway tax fund ‘as is placed 
to the credit of their several counties. After the first 
Monday of February of each year the controller must bring 
an action in the name of the people for the collection of 
such taxes assessed by the State Board as are delinquent, 
and demands for State and county tax may be recorded in 
one action. 

In the latter case there is a provision for the tax-col- 
lector settling with the auditor for all moneys collected for 
the State or county, and paying the same over to the 
treasurer. He delivers a delinquent list to the auditor, 
the auditor charging him with the amount thereof, and 
within three days thereafter the tax-collector receives the 
list, duly certitied, from the auditor. The tax-collector 
publishes the delinquent list, and with it a notice that an- 
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less the delinquent taxes are paid the real property on 
which such taxes are a lien will be sold at public auction, 

I cite the following from the brief of Messrs. Rhodes and 
Delmas in the Santa Clara case, and adopt the same as a 
part of my argument. | 


“There is no ground of complaint here that this property 
has been subjected to duplicate taxation. It not only is not 
alleged that the mortgage was assessed, but we say that 
under the Constitution it is not possible to assess it. The 
whole of section 4, article 13, must be read together in order 
to ascertain its meaning. Thus read it is: That a mort- 
gage, deed of trust, &c., except those made by railroad and 
other quasi-public corporations, shall be deemed an interest 
in the property, &c., and shall be assessed to the owner 
thereof, &c. Unless the property can be divided as between 
its owner and the owner of the mortgage, the mortgage is 
not to be assessed; and there being no provision for such a 
division in case of railroad corporations, but it being by 
implication forbidden, there cannot be an assessment of the 
mortgage upon the property of railroad corporations. 

‘This is virtually set at rest by the Supreme Court of 
the State. The first section of article 13 enumerates, as 
property subject to taxation, stocks. ‘The Legislature, in 
order to avoid duplicate taxation, provided by the Political 
Code, section 3640, as amended in 1880, that the value of 
the shares of the capital stock of corporations shall be 
ascertained by deducting the whole value of the corporate 
property from the value of the whole stock, and dividing 
the remainder by the whole number of the shares. 

“In Burke v. Badlam, 57 Cal., 594, the Court held that the 
Constitution does not authorize double taxation, and that 
to assess all the property to the corporation and the shares 
to stockholders, would be double taxation. 

“This doctrine was affirmed in Miller v. Heilbron, 58 
Cal., 134. | 

“As the whole railroad property is required to be as- 
sessed as a unit, and as the Constitution does not permit 
duplicate taxation, it follows that the mortgage cannot be 
assessed.” 


I reply to an inquiry of one of your Honors, in respect 
to the assessment in the State of California of railroads 
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running into more than one county, other than railroad 
corporations, and whether or not their mortgages are 
deducted, I beg to say that the following are the facts: 

That in 1883 and 1884 the railway operated between 
the city of Marysville and the town of Orsville was assessed 
to N. D. Rideout and N. Luning, then the owners thereof, 
and in 1885, 1886, and 1887 to the Northern California 
Railroad Company, a coporation; that the said Board of 
Equalization did not, in the assessment of said railway for 
each of said years, deduct from the valuation of the prop- 
erty assessed the valuation of any mortgage or other liens 
upon the property, but, on the contrary, the Board assessed 
each of said years the franchise, roadway, road-bed, rails, 
and rolling-stock of said railway at its supposed actual 
value, exclusive of or without deduction of any mortgage 
or lien upon said property. 

That in 1883 and 1884 the railway operated from the 
town of Santa Cruz, Santa Cruz county, to the town of 
Pajaro, Monterey county, was assessed to the Pacific Im- 
provement Company, and in 1885, 1886, and 1887 to the 
Pajaro and Santa Cruz Railroad Company; that the said 
Board of Equalization did not, in the assessment of said rail- 
way in any of said years, deduct from the valuation of the 
property assessed the valuation of any mortgage orother liens 
upon the property, but assessed on each of sald years the 
franchise, roadway, road-bed, and rails, and in 1883 and 
1884 the rolling-stock of said railway, at its supposed actual! 
ralue, exclusive of or without deduction of any mortgage or 
other lien thereon. 

In neither of said years was any deduction made by the 
Board from the assessment of the actual value of the fran- 
chise, roadway, road-bed, rails, and rolling-stock of any 
company or railway made by it on account of any mort- 
gage, trust-deed. or other lien thereon; but that each rail- 
way was assessed at its estimated actual value, as if no lien 
for the security of the payment of money was thereupon. 


* 
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I now beg to refer the Court to certain provisions in the 
Civil Code of California in respect to corporations, as my 
learned friend on the other side, Colonel Haymund, seems 
to think that there is little, if any, formality in forming 
them, and that natural persons have nearly, or, in effect, the 
same identical rights; and also refer to certain provisions 
in the Code of Civil Procedure in respect to the exercise 
of eminent domain. 


STATUTES AS TO ORGANIZATION OF CORPORATIONS—CIVIL 
JODE. 


Sec. 284. Corporations are either public or private. 
Public corporations are formed or organized for the gov- 
ernment of a portion of the State; all other corporations 
are private. 

Src. 285.. Private corporations may be formed by the 
voluntary association of any five or more persons in the 
manner prescribed by this article. A majority of such 
persons must be residents of this State. 

Sec. 286. Private corporations may be formed for any 
purpose for which individuals may lawfully associate 
themselves. 

Sec. 289. The instrument by which a private corporation 
is formed is called “ articles of incorporation.” 

Sec. 290. Articles of incorporation must be prepared, 
setting forth— : 

1. The name of the incorporation. 

2. The purpose for which it is framed. 

8. The place where its principal business is to be trans- 
acted. . | 

4, The term for which it is to exist, not exceeding tifty 
years. 

5. The number of its directors or trustees, which shall 
not be less than five nor more than eleven, and the names 
and residence of those who are appointed for the first 
pact ey Mans 

6. The amount of its capital stock, and the number of 
shares into which it is divided. 

7. If there is a capital stock, the amount actually sub- 
scribed, and by whom. 
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Sec. 291. The articles of incorporation of any railroad, 
wagon-road, or telegraph organization must also state— 

1. The kind of road or telegraph intended to be con- 
structed. 

2. The place to-and from which it is intended to be run, 
and all the intermediate branches. 

3. The estimated length of the road or telegraph line. 

4. ‘That at least ten per cent. of the capital stock sub- 
scribed ‘has been paid in to the treasurer of the intended 
corporation. 

Sec. 292. The articles of incorporation must be sub- 
scribed by live or more persons, a majority of whom must 
be residents of this State, and acknowledged by each 
before some officer authorized to take and certify acknowl- 
edgments of conveyances of real property. 

Sec. 293. Each intended corporation named in section 
two hundred and ninety-one, before filing articles of incor- 
poration, must have actually subscribed to its capital stock 
for each mile of the contemplated work the following 
amounts, to wit: 

1. One thousand dollars per mile of railroad, 

2. One hundred dollars per mile of telegraph lines. 

8. Three hundred dollars per mile of wagon-roads, 

Sec. 294. Before the articles of incorporation of any 
corporation referred to in the preceding section are filed, 
there must be paid for the benefit of the corporation to a 
treasurer elected by the subscribers ten per cent. of the 
amount subscribed. 

Sec. 295. Before the Secretary of State issues to any 
such corporation a certificate of the filing of articles of in- 
corporation, there must be filed in his office an affidavit of 
the president, secretary, or treasurer named in the articles 
that the required amount of the capital stock thereof has 
been actually subscribed, and ten per cent. thereof actually 
paid to the treasurer for the benefit of the corporation. 

Sec. 296. Upon filing the articles of incorporation in the 
office of the county clerk of the county in which the prin- 
cipal business of the company is to be transacted, and a 
copy thereof, certified by the county clerk, with the Secre- 
tary of State, and the affidavit mentioned in the last sec- 
tion, where such affidavit is required, the Secretary of 
State must issue to the corporation, over the great seal of 
the State,a certificate that a copy of the articles containing 


ee ke ayn (RINE SIRO SORE A RE See eR nam RE SR UE Re MSR * 


ae ae ee 


52 


the required statement of facts has been filed in his office; 
and thereupon the persons signing the articles, and their 
associates and successors, shall be a body politic and cor- 
porate by the name stated in the certificate, and for the 
term of fifty years, unless it is in the articles of incorpora- 
tion otherwise stated, or in this code otherwise specially 
provided. 


EMINENT DoMAIN StTatutTes—CopE oF Crivin PROCEDURE. 


Src. 1237. Eminent domain is the right of the people or 
Government to take private property for public use. This 
right may be exercised in the manner provided in this 
title. 

Sec. 1238. Subject to the provisions of this title, the 
right of eminent domain may be exercised in‘ behalf of the 
following public uses: 

1. Fortifications, magazines. 

2. Public buildings. * * * (State purposes.) 

8. Public buildings. * * * (Counties, cities, &c.) 

4. Wharves, docks, piers, chutes, booms, ferries, bridges, > 
toll-roads, by-roads, plank and turnpike roads, steam and | 
horse railroads, canals, ditches, flames, aqnueducts, and 
pipes for public transportation, supplying mines and farm- 
ing neighborhoods with water, and draining and reclaim- 
ing lands, and for floating logs and lumber on streams not 
navigable. 

5. Roads, tunnels, ditches, flumes, pipes, and dumping- 
places for working mines; also outlets, natural or other- 
wise, for the flow, deposit, or conduct of tailings or refuse 
matter from mines; also an occupancy in common by the 
owners or possessors of different mines of any place for the 
flow, deposit, or conduct of tailings or refuse matter from 


. - * 


their several mines. ; 
6. By-road leading from highways to residences and 
farms. 


7. Telegraph lines. 
8. Sewerage of any incorporated city. 
Sec. 1242. In all cases where land is required for public 

use, the State, or its agents in charge of such use, may 

survey and locate the same. * * | 
Src. 1243, All proceedings under this title must be 

brougbt in the Superior Court of the county in which the 
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property is situated. They must be commenced by filing 
a complaint and issuing a summons thereon. 

Sec. 1244. The complaint must contain—1l. The name 
of the corporation, association, -commission, or person in 
charge of the public use for which the property is sought, 
who must be styled the plaintiff. 


(The ensuing sections relate to the proceedings, sum- 
mons, jury, and the like.) 

In conclusion, I regret that [could not, owing to a want 
of time, treat of these subjects more connectedly and more 
in detail. I thank your Honors for the very kind and patient 
attention you have given me. 


Note.—The provisions of the Constitution and Codes 
bearing on the question of assessment and taxation are set 
forth in full in my brief, pages 8 to 21, inclusive. Section 
13 of article 13 of the Constitution is not printed in the 
brief, but isin the following words: “The Legislature shall 
pass all laws necessary to carry out the provisions of this 
article."—G. A. J. 
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IN THE 


Supreme Court of the United States. 


- 


October Term 1887.—No. 1157. 


THE PEOPLE OF THE STATE QF 
CALIFORNIA 
vs. 
THE CENTRAL PACIFIC RAILROAD 
COMPANY. 


In Error to the Cireuit Court of the United 
States for the Northern District of 
California. 


Now comes the defendant in error in the above-enti- 
tled cause and moves the Court here to advance the said 
cause to be heard in connection with Numbers 660, 661, 
662, 663 and 664, already advanced on motion of the 
plaintiffs in error therein; and for causes and grounds 
of this motion this defendant adopts, as in the main 
and for the purposes hereof, merely the matters stated 
and set forth in the motions of the plaintiffs in error in 
the cases heretofore advanced and above enumerated, 
without committing itself to an admission of the ac- 
curacy of statement in respect of the matters bearing 
upon the merits of said causes contained in said mo- 
tions, but adopting the same for the purpose of show- 
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ing the great public importance of the causes and of 
this case and the high desirability for the interests of 
the people of the State of California and of justice to 
this defendant that this case should also be heard and 
disposed of at this time and in connection with the 
others above named. 

This defendant further states that, as will appear 
from the Record, the great and principal questions 
involved in this cause are precisely, or at least sub- 
stantially, the same as those presented in the causes 
already advanced. This defendant, therefore, asks that 
the Court advance this cause to be heard in connection 
with the others, in order that the whole subject-matter, 
in all its forms, may be now disposed of. And it fur- 
ther humbly submits, that it would be unjust that one 
in this series of controversies, involving matter so im- 
portant, both to the people of the State of California 
and to this defendant, should be held back, while all 
the others are justly thought by this Court to be of 
such concern and importance—both in respect of the 
public and in respect of the recovery of enormous penal 
interest, &c., if it should happen that the tax turns 
out to have been legally imposed—as to warrant an 
immediate hearing. This defendant, therefore, moves 
that this cause be advanced to be heard in connection 
with the others above named. 


GEORGE F. EDMUNDs, 
Of Counsel for the Defendant in Error. 
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IN THE 
Supreme Court of the United States, 


October Term 1887. 
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THE PEOPLE OF THE STATE OF CALIFORNIA. 
Plaintiffs in Error, ‘ Jp 
vs. 1 (Ae Oe 
‘THE CENTRAL PactFic RarLRoAD CoMPANY, 
Defendant in Error. 


, 
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Motion to Advance. . 


And now come the plaintiffs in error, by counsel, and 
move the Court to advance the above-entitled cause, and 
present the following brief statement of the matters in- 
volved, and reasons for this application. 


MatTrers INVOLVED. 


ist. The plaintiffs in error sued the defendant in error 
in the Superior Court of the city and county of San Fran- 
cisco, California, to recover certain sums assessed as taxes 
for State and county purposes for the year 1885, by the 
State Board of Equalization, on defendant’s franchises, road- 
bed, roadway, rails and rolling stock in the several coun- 
ties through which defendant’s road passes, specifying in 
the complaint the amount claimed as State taxes, and the 
amounts claimed for the several counties for county pur- 
poses. 

2d. The defendant answered, denying the allegations of 
the complaint, and denying indebtedness, in this, to wit: 
That the Central Pacific Railroad Company was organized 
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in June, 1861, under the laws of California, to construct a 
road from Sacramento to the eastern boundary of the State, 
in expectation that it would constitute a part of a line con- 
templated to be constructed under authority of the United 
States from the Missouri river to the Pacific ocean; that 
Congress chartered the Union Pacific Company to construct 
a part of this line, and adopted the Central Pacific (defend- 
ant in error) as the instrument or agent to construct that 
portion lying in California (the portion assessed); clothed 
it with the same powers, privileges and immunities con- 
ferred upon the Union Pacific Company; made grants of 
land, &c., to aid in construction, and to secure to the Gov- 
ernment the use of the road for postal and other purposes ; 
that the road was constructed, and in connection with the 
Union Pacific, is operated as a continuous line, and thereby 
these companies became, and are, the agents of the Fed- 
eral Government to carry out the purposes of the Govern- 
ment in making said grants; and that the franchise thus 
held and used is not subject to State taxation. 

3d. It is further set up, by way of answer, that the de- 
fendant in error, for the purpose of constructing the road, 
borrowed money, and secured the same by a mortgage on 
the land grant, and on the franchises, railroads and rolling 
stock; and likewise had a loan of bonds from the United 
States to aid in construction, for which the United States 
holds a mortgage on said franchises, roadway, roadbed and 
rolling stock; that these liens still exist, the indebtedness 
not having been paid; that under the Constitution and 
laws of the State of California in making assessments against 
property owned by natural persons or corporations other 
than railroad or other quasi public corporations, deduction 
is made of the mortgage indebtedness, but such deduction 
is not permitted as to property owned by railroad cor- 
porations operating roads in more than one county; that 
in making the assessments in question, no deduction was 
made, or, by the Constitution of California, permitted, on 
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account of the mortgage indebtedness aforesaid ; and that 
by reason of this discrimination, the Constitution of Cali- 
fornia, in this respect, is violative of the 14th article of 
amendment of the Constitution of the United States, and, 
therefore, the assessment is illegal and void. 

4th. It is further set up by way of answer that under 
the Constitution of California natural persons and corpo- 
rations have the right to be heard before the County Board 
of Equalization in respect of correction of assessments, but 
that in case of corporations, such as defendant, operating 
a railroad in more than one county, this privilege is de- 
nied, and this, it is claimed, is in violation of the 14th 
article of amendment. 

5th. And in various forms by this answer, the defense is 
made that the State of California, under its Constitution 
and laws, in assessing for taxation the property of natural 
persons, deducts from the value of the property the amount 
of incumbrances, but does not permit such deductions in 
case of railroad corporations operating roads in more than 
one county; that such deduction was not made in this case; 
and that this discrimination is contrary to the 14th article 
of amendment. 

6th. It is also averred in the answer that section 10 of 
Art. XIII of the Constitution of California violates the 
14th article of amendment, for the alleged reason that said 
provision of said State Constitution does not provide for 
any opportunity for parties to be heard in defense of their 
rights betore the State Board of Equalization. 

7th. It is also averred that there are railroads in said 
State, operated in more than one county, owned by indi- 


viduals, partnerships, and corporations other than railroad 


corporations, which, under the laws of California, are 
entitled to deductions in making assessments, and have 
been allowed such deductions. 

8th. In the answer it is alleged that the value of fences 
and ferry-boats were embraced in the assessment in ques- 
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tion, but this feature of the case is eliminated, as will here- 
inafter appear. 

9th. That the State Board of Equalization made the 
assessment in question upon the franc’ise, roadway, road- 
bed, rails, and rolling stock; but that the assessment was 
not made separately on these, but that they were blended 
together. 

Other matters are averred in this answer, but the fore- 
going presents the main material contentions of the defend- 
ant in error. 

On motion of defendant, the case was transferred to the 
Circuit Court of the United States for the district of Cali- 
fornia, a jury was waived, and the case submitted to the 

By this stipulation the “ fence” feature of the case was 
removed from it, and the averment in the answer as to 


court on a stipulation. (Record, p. 35.) 


ferry-boats being included, is negatived in the finding of 
facts. (Record, p. 41, Finding XXL) 

10th. The court, in substance, made the following find- 
ings of fact: 

(a.) That the State Board of Equalization assessed the 
property of defendant and apportioned the same as set out 
in the complaint. 

(6.) ‘Phat defendant is a corporation existing under the 
laws of California, except so far as its organization, exist- 
ence, and character may be affected by Federal or State 
statutes referred to in the findings, 

(c.) That in making the assessment, the franchises, road- 
way, roadbed, and rolling stock were blended together, 
and not separately assessed. 

(d.) That in making the assessment, no deduction was 
made on account of the mortgage indebtedness above 
referred to. 

(e.) That under the Constitution of California, property 
of natural persons, and of corporations not quasi public, 
such deductions are provided for and made, but in case of 


. 
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corporations such as the defendant, such deductions are not 
permitted, and were not made in case of the assessment 
in question. 

(f.) That under the Constitution of California, the 
owners of property, except such as that of the defendant in 
this case, have the right to apply to a county board for 
correction of assessments, and to have a hearing before 
such board, but such right is denied in respect of property 
such as is involved in the assessment in question. 

( 7.) That the power conte red by the State Constitution 
on the State Board of Equalization, to which board is com- 
mitted the assessment of property oT railroad corporations 
operating roads in more than one county, does not provide 
for parties to be heard in defense of their rights. 

(fi } That there ufe rauliroads operated in more than one 
county owned by partnerships, individuals and corporations 
other than railroad corporations, and as to which, in mak- 
Ing assessments, deductions | mortgage lens, are, by the 
laws ol Caltornia, authorize woe made, and have been 
made 

Also, that bv the laws of California. private corporations 
are authorized to be created tor any purpose for which 
indi viduals may associate themselves togethet . such us ill- 
Burance, operating railroads. wagon roads. manufacturing, 
e[c.. which under the laws are allowed these deductions, 
although denied to such corporations as defendant. 

The court below adjudged that defendant was not in- 
debted. 


ryt) . " ’ 
hese findings seem to have deel specially prepared to 


present, and they do present, to the Supreme Court of the 
United States the questions 

Ist. Is the property of this corporation subject to taxation 
for State and county purposes ?’—the defendant contend- 
ing that it is not, because of its relations to the Federal 
Government 

2d. If it is subject to taxation, must the mortgage in- 


fy 


debtedness be deducted from its value?—the defendant 
contending that it must be deducted. 

38d. And involved in these questions, and largely affect- 
ing, if not entirely controlling them, the question: Does 
the provision of the Constitution of the State of California, 
which permits deductions as to property of natural persons, 
and does not permit such deductions as to property of rail- 
road corporations whose roads extend to more than one 
county, violate the 14th article of amendmant? 

4th. Is the 14th article of amendment violated by the 
Yonstitution and laws of California in that the latter makes 
provision for a hearing before county boards for correction 
of assessments in case of natural persons, &c., but does not 
make provision for corporations such as the defendant in 
error? 

5th. Is the 14th article of amendment violated in that 
the Constitution of California makes no provision for ac- 
cording parties a hearing before the State Board of Equali- 
zation in cases such as this? 


REASONS FOR ADVANCING. 


There are six of these cases pending in this court—Nos. 
660, 661, 662, 663, 664, and 1157—all involving substan- 
tially the same questions. 

A glance at the records in this and the other cases 
above referred to will show (and it is so notorious a fact 
that the court would probably take uotice of it aside from 
the records) that the value of this kind of property in 
this State is enormons. 

('nder the Constitution and laws of the State, the State 
officials must take into account, and make assessments 
upon, this species of property in making provision for rev- 
enues for State and county purposes. 

And under the Constitution and laws these officials can- 
not make the deductions the defendant is claiming in this 
case in making the assessments. 
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They must continue to assess, and without deductions, 
until it shall have been determined by this court that such 
property is not subject to State taxation, or if so subject, 
is entitled to these deductions. 

It therefore needs neither illustration nor argument to 
show that the finances of the State, and provision for its 
institutions, are seriously affected by delay in getting these 
questions determined. 

In this connection, we beg attention to the affidavits of 
Hon. Jobn P. Dunn, hereto attached, marked Exhibits 
“A” and “6,” and assign as additional reasons for advanc- 
ing, the facts therein stated. 

The questions involved are the more serious and disturb- 
ing because of the extent in value of this class of property. 
So long as it is treated as taxable, and without deductions, 
and that tax not paid, there must be a large deficit in 
revenue. 

If it is not subject to such taxation, the State authorities 
should early be advised of that fact, to the end that rates 
‘an be made as to property that is taxable, which will aftord 
the necessary revenue to carry on the State and county 
affairs. 

We especially urge upon the consideration of the Court 
the fact that the State officials must deal with this matter 
of assessment in the way pointed out by the Constitution 
and laws of the State; and, which is still more important, 
the Legislature of California must, in its enactments, con- 
form tothe Constitution of the State until itis conclusively 
determined, if it shall be so determined, that that consti- 
tutional provision and the laws in furtherance of it are in 
conflict with the fourteenth article of amendment. 

[t is mainly because the administration of public affairs 
of this State is so seriously involved in these questions that 
the Court is respectfully asked to advance this case and 
the others named. 

This particular case is now brought to the attention of 


ciate ans ta ene 
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the Court for the reason, as above pointed out, that the 
matter of the inclusion of the value of fences in making 
the assessments, which ruled the case of Santa Clara Co. v. 
The Southern Pacific Co. (118 U. 8., 394), is not involved 
in this case; and therefore, as we believe, this record pre- 
sents for the consideration and determination of this Court 
the constitutional questions hereinbefore mentioned, which 
it is so important to the State to have speedily and finally 
settled. 

5S. SHELLABARGER. 

J. M. Witson. 


Exhibit **A.”’ 
In the Supreme Court of the United States. 
‘The People of the State of California, 
Plaintiffs in Error, 
ve. 
The Central Pacific Railroad Company. 
The People of the State of California, ] 
Plaintiffs in Error. 


No. 660. 


No. 661. 
a | 
The Southern Pacific Railroad Company. J 
The People of the State of California, 
Plaintitts in Error Lia 
« x 4 * *“* 6) 
ah » No. 662. 
The Northern Railway Company. J 
The People of the State of California, 7 
Plaintiffs in Error Lar. age 
, , + * f : 
ete ; No. 663 
The California Pacitic Railroad Company. J -~ 
The People of the State of California, 
Plaintifts in Error, © ied ae 
ne ? No. 664. 
The Central Pacitic Railroad Company. | 
STATE OF CALIFORNIA, 
County of Sacramento, § ~ 
John P. Dunn, being duly sworn, deposes and says that 
he is the controller of State of said State of California, and 
stn 
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has been such controller for more than four years last past, 
and that he is the said John P. Dunn mentioned in the 
said cause or causes above named; that as such controller 
the whole financial department of the State Government 
has been under his immediate supervision, and he finds the 
following to be the facts in regard to the taxation of rail- 
roads in said State: 


LI. 


In the year 1880 the railroad corporations of the State 
belonging to the Central Pacific and Southern Pacific 
systems, made default in the payment of their taxes. 

Again, in 1881, 1882, 1883, 1884, 1885, and 1886, default 
was made and suits instituted fur the recovery of the sums 
claimed to be due, and of these the cases involving the 
taxes of 1883, 1884 (if appealed), 1885 and 1886 are yet to 
be beard in the Supreme Court of the United States. Of 
the taxes levied against the said railroad corporations, a 
portion thereof has been paid by reason of certain compro- 
mises entered into between the said corporations and cer- 
tain officials of the State and county governments. The 
amounts tendered and paid on account of such taxes have 
in no instance been of the full amount demanded by the 
State, but were only of the amount which the representa- 
tives of the railroad corporations declared themselves 
‘minded to pay.’ But no money has been paid on the 
taxes levied for the vears 1885 and 1886. 


Itt, 


That of the taxes levied against the said delinquent rail- 
road corporations for the years 1883, 1884, 1885, and 1886, 
there remains unpaid the sum of $1,915,738,25,, exclusive 
of any and all claims for interest, penalties, costs, &c., ac- 
cruing by reason of such delinquency. In addition to this 
sum must be added the taxes of 1887, which it is estimated 
will amount to $657,000, making a total of $2,572,738, 
now dependent on the result of the questions involved in 
the cases before the court. 


[V. 


This protracted litigation, extending over a period of six 
years, and the yearly default in the payment of the taxes 
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assessed against these railroads, have resulted in the utmost 
coufuston to the finances of the State and counties. This 
confusion has entered into the affairs of the State and 
counties, the school districts and the road districts. And 
deponent says on his information and belief that roads have 
been neglected and school houses compelled to close their 
doors before the completion of the school year on account 
of the failure of the said railroads to pay their taxes. These 
matters, with the depleted condition of the State and county 
treasuries, are some of the effects produced by the non- 
payment of the taxes levied against these corporations. It 
looks as if the people of the State have been forced to the 
conclusion that the property of railroad corporations is 
exempt from the burdens which attach to other property, 
‘and is not to be considered in establishing the yearly rate 
of taxation upon the taxable property of the State, since 
every effort thus far made by the State to obtain a con- 
clusive determination of the issues involved has met with 
defeat. As soon as the questions involved in said pending 
causes are definitely settled by this learned tribunal, then, 
and not till then, will the State know its rights in these 
matters, and be able to redress these grievances. 
Subscribed and sworn to before me this 23d day of Sep- 


tember, 1887. 
JoHN DuNN. 


J. J. PAULSEEL, [SEAL.] 
Dep ty Clerk, Supreme Court. 


Exhibit * B.” 
In the Supreme Court of the United States. 


The People of the State of California, 
ag Ri Ay age 
n Error : 
Plaintiffs in Error, No. 660. 
vs. 

The Central Pacific Railroad Company. 
The People of the State of California, 
Plaintifts in Error, 
vs. 

The Southern Pacific Railroad Company. 
The People of the State of California, 
Plaintiffs in Error, 
vs. 

The Northern Railway Company, 
The People of the State of California, 
Plaintifts in Error, 
vs. 

The California Pacific Railroad Company. 
The People of the State of California, 
Plaintitts in Error, 

VS. 

The Central Pacific Railroad Company. 


STATE OF CALIFORNIA, mee 
County of Sacrame nto, ergs 


John P. Dunn, being duly sworn, deposes and says, that 
he is the controlier of State of said State of California, and 
has been such controller for more than four years last 
past; that, as such controller, the whole financial depart- 
ment of the State Government has been under his imme- 
diate supervision; and that he finds the following to be the 
facts in regard to the taxes assessed against railroads in 
said State for the year 1886 : 


LI. 


That suits for the recovery of the said taxes were brought 
against the delinquent railroads, in the Superior Court of 
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the City and County of San Francisco; that the defend- 
ants demurred to the complaint in each of said causes; 
that judgments for the defendants were rendered on the 
demurrer, from which the plaintiff appealed on June 30, 
1887; that said appeals are now pending in the Supreme 
Court of this State, and will probably be reached for argu- 
ment in the next three years. 
JOHN P. DuNN, 
Controller of State. 


7 


Subscribed and sworn to before me this 27th day of Sep- 
tember, 1887. | 
[SEAL] W. C. HENpDRIcKs, 
Sect’'y of State. 
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California Railroad Tax Cases. 


In the Supreme (out 


OF THE 


UNITED STATES. 
No. 664. 


People of the State of California, 
Plaintiff in Error, 


VS. 


The Central Pacific Railroad Co.. 


Defendant in Error. 


Brief on Behalf of Defendant, 


BY 


. CREED HAYMOND. 


SAN FRANCISCO: 
H. S, Crocker & Co., PRINTERS. 
1887. 


the City and County of San Francisco; that the detend- 


ants demurred tO the complaint lt) each 7) anid CAaUSeS > 
that judgments tor the defendants were rendered on the 
demurrer, from which the plaintiff appealed on June 50, 
ISS7: that said appeals are now pending in the Supreme 
(‘ourt ot this State. ancl will probably be reached ror argu- 
ment in the next three years, 
JoHN LP. DUNN, 
Controll 4 of Stat 


Subscribed and sworn to betore me this 27th day of Sep- 
tember, 1887 
[SEAL] W. C. HENpDRIcKs, 
7 Secly of Stat 
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California Railroad Tax Cases. 


In the Supreme Court 


Or THI 


UNITED STATES. 
No. 664. 


People of the State of California. 
Plaintiff in Error, 
US. 
The Central Pacific Railroad Co.. 


Defendant in Error. 


Brief on Behalf of. Defendant, 


> 


CREED HAYMOND. 


SAN FRANCISCO: 
H. S. CROCKER & Co.. PRINTERS. 


1887. 


IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 
Noa. Ob h 


PEOPLE OF THE STATE OF CALIFORNIA, 


PLAINTIFF IN ERROR, 
ve. 


THE CENTRAL PACIFIC RAILROAD COMPANY, 
DEFENDANT IN ERROR. 


BrieF oF CREED HAYMOND. ror DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 


This action was brought in the Superior Court of the 
City and County of San Francisco, State of California, 
for the recovery of certain County and State taxes, 
claimed: to be due from the Central Pacific Railroad 
Company, under an assessment made by the State Board 
of Equalization, upon its franchise, roadway, road-bed, 
rails and rolling-stock. 

The amount claimed is three hundred and seventy-five 


thousand thirteen and 4%, ($375,013.47) dollars. 
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9 STATEMENT OF THE CASE. 


The case was removed to the Cireuit Court of the 
United States for the District of California, and there 
judgment was rendered in favor of the defendant. 

The case in this Court stands upon the Pleadings and 
Findings, and all of the questions involved are thereon 
raised. 

The answer puts in issue all the material allegations of 
the complaint and sets up various special defenses, with 
the exception of a plea of tender, all of these defenses 
would have been available under the denials in the an- 


swer. 


The case made by the pleadings and special findings 
of fact, is as follows : 


On the 28th of June, 1861, a corporation was formed 
and organized under the laws of the State of California, 
under the name of the Central Pacific Railroad Company 
of California. The purpose of its formation was to con- 
struct, own and operate a line of railroad and telegraph 
from the City of Sacramento to the eastern boundary of 
the State of California. 

On the Ist day of July, 1862, the Government of the 
United States undertook to procure the construction of a 
line of railroad from the Missouri River to the Pacific 
Ocean, and to that end, Congress passed an Act, entitled 
“An Act to aid in the construction of a railroad from the 
Missouri River tothe Pacific Ocean, and to secure to the 
Government the use of the same for postal, military, and 


other purposes.”’ 
U. 5. Statutes at large, Vol. 12, p. 489. 


STATEMENT OF THE CASE. 3 


By said Act, certain persons therein named were 
erected into a corporation, under the nameof The Union 
Pacific Railroad Company, and that corporation was au- 
thorized to construct, own and operate a line of railroad 
and telegraph from the Missouri River to the western 
boundary of Nevada Territory. By this Act, the more 
certainly to secure the completion of the road, Congress 
authorized the Central Pacific Railroad Company of Cal- 
ifornia to construct a road on that partof the route which 
lay between the Pacific Ocean and the eastern boundary 
line of the State of California, and conferred upon that 
corporation the same powers and clothed it with the same 
privileges and immunities which it conferred upon and 
clothed The Union Pacific Railroad Company with. 

On the 2d of July, 1864, Congress passed another Act 
amending the Act of July, 1862, and granting additional 
aids and authorizing the Central Pacific Company to 
build east of the California State line and until it metthe 
line of the Union Pacific. 

The declared intent and purpose of Congress in passing 
these Acts, was to secure the completion of a railroad 
from the Missouri River to the Pacific Ocean and to 
secure the use thereof for all time to come to the Govy- 
ernment of the United States for the transportation of 
its mails, public stores, troops and munitions of war, and 
to require said line, so far as the publie and the Govern- 
ment was concerned to be operated as one connected, 
continuous line. 

In 1870, the Central Pacific Railroad Company of 
California and the Western Pacific’ Railroad Company 
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formed themselves into one corporation under the name 
of The Central Pacific Railroad Company. 

The Central Pacific Company constructed a line of 
road from the City of Sacramento to a connection with 
the Union Pacific Railroad at a point near Ogden in the 
Territory of Utah. Both companies complied with the 
several Acts of Congress and there is now in operation a 
continuous line of railroad from the Missouri River to 
the Pacific Ocean. | 

When the present action was instituted against this 
company, and at the time the assessment in question was 
made, the United States had, and now have alien created 
by the Acts of Congress of 1862 and 1864 of about twenty- 
seven millions of dollars, with a large amount of interest 
upon its rolling-stock, fixtures and franchises; and 
there are also outstanding bonds of about the same sum, 
issued by the company prior to January the 1st, 1875, 
and secured by a mortgage upon the same property. There 
was also at that time, and still is, a mortgage upon 
the lands eranted in aid of the road. These lands are 
not, and have never been, in any way connected with 
the railroad business of the defendant. They are agri- 
eultural and grazing lands, held, owned and used for 
farming and grazing purposes. All of these lands, to 
which they had obtained title, were in the years 1880, 
1881, 1882, 1883 and 1884, assessed by the Assessors of 
the respective counties in which they were situated at 
their full cash value ; and no deduction from said value 
was made or allowed, on account of the mortgage or the 
indebtedness secured thereby. On the contrary, the 
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laws of the State of California, under which the Asses- 
sors acted in making such assessments, prohibited mak- 
ing any deductions from said values, on account either 
of the mortgages or the indebtedness secured thereby. 
In each of said years, the defendant paid in full at the 
time the same became payable, all taxes levied upon said 
lands, amounting in the aggregate for State, County, and 
Municipal purposes, to over one hundred and thirty 
thousand dollars. 

The laws of the State of California, then and ever 
since in foree, provide that in the assessment and valua- 
tion of lands of like character and situation, and in every 
respect similar both in quality and use, not owned by 
railroad or other quasi-public corporations, a mortgage 
thereon by which a debt is secured, shall, for the pur- 
poses of assessment and taxation, be deemed and 
treated as an interest in the property affected thereby, 
and that in the assessment and valuation of such prop- 
erty for the purposes of taxation, the value of said 
mortgages shall be deducted therefrom, and the owner of 
said lands or property only assessed and taxed for the 
value in excess of the value of the mortgage. 

rom the findings it appears, that on the 15th day of 
August, 1885, the State Board of Equalization (folio 
110) made a pretended assessment for the purposes of 
taxation, for the fiscal year of said State, then next en- 
suing, upon the franchise, roadway, road-bed, rails and 
rolling stock and property of said railroad, against de- 


fendant. 


H STATEMENT OF THE CASE. 


This assessment was not made separately upon the 
franchise, roadway, road-bed, rails and rolling-stock or 
any properties of said railroad, but all of said properties 
were blended. This is the assessment upon which the 
several taxes mentioned in the complaint were based. 
This assessment included all property and kinds of 
property mentioned in Section 3665 of the Political 
Code of California as amended March 9th, 1883, except 
depots, stations, shops and buildings erected upon the 
space covered by the right of way, which last men- 
tioned property was assessed as provided in said Section 
by the local Assessors, and except steamboats. 

Section 3665 of the Political Code of California, as 
amended March 9th, 1883, provides among other things: 
That the State Board of Equalization must meet at the 
State Capitol on the first Monday in August and continue 
in open session, from day to day, Sundays excepted, until 
the third Monday in August. Atsuch meeting the Board 
must assess the franchise, roadway, road-bed, rails and 
rolling-stock of all railroads operated in more than one 
county. Assessment must be made to the corporation, 
person or association of persons owning the same and 
must be made upon the entire railway within the State and 
must include the right of way, bridges, culverts, wharves and 
moles, upon which the track is laid and all steamers 
which are engaged in transporting passengers, freights, 
and passenger and freight cars across waters which divide 
the road. 

The depots, stations, shops and buildings erected upon 


the space covered by the right of way are assessed by the 


Assessor of the County wherein they are situated. 


STATEMENT OF THE CASE. 
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The assessment involved in this case included all the 
property and kinds of property mentioned in Section 
3665 of the Political Code, except depots, stations, shops 
and buildings erected upon the space covered by the right 
of way, which last mentioned property jvas assessed as 
provided in said section by the local assessors and except 
steamboats. 

(Finding 21, folio 111.) 


The assessment in question included not only the fran- 
chise, the roadway, the road-bed, rails and rolling-stock 
of the company, but also included wharves and moles 


upon which the track was laid. 


Section 10 of Article 13 of the State Constitution of 
California provides that all property except the fran- 
chise, roadway, road-bed, rails and rolling-stock of all 
railroads operated in more than one County in the State 
shall be assessed in the county, city, city and county, 
town or township, or district in which it is situate in the 
manner prescribed by law. 

The laws of the State prescribe that all property, ex- 
cept that above mentioned, shall be assessed in the 
county in which it is situate, by an Assessor elected by 


the people of such county. 


The pretended assessment made by the State Board of 
Equalization, and the tax claimed is upon all of the 
franchises, the existence and operation of defendant, and 
upon all the franchises and corporate powers held and 
exercised by defendant, as well as its right to exist and to 


operate. 
(Finding 30, folio 120.) 
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[tis also found, Finding 22, folio 111, that the State 
Board of Equalization im making such assessment pre- 
tend to assess to and against the defendant, the full cash 
value of said railroad, roadway, road-bed, rails, rolling- 
stock and franqcises, as described in section 3665, without 
deducting therefrom the value of the mortgages or any 


part thereof, given and existing thereon. 


And again, folio 112, that the State Board did not 
‘treat said mortgages as an interest in the property, but 
assessed the whole value of the property to the defend- 
ant, in the same manner that it would have done, had 


there been no mortgage thereon. 


From the answer it appears (folio 51-52) that on the 
10th of December, 1885, the defendant, while then deny- 
ing all liability upon the pretended assessment, tendered 
and offered to the plaintiff the sum of two hundred and 
twenty-five thousand and eight dollars and eight cents 
($225,008.08) in United States gold coin, in part payment 
of the tax claimed, with an agreement, that the receipt of 
such sum should not prejudice the plaintiff in any legal 
rights. And defendant brought the same into court and 
offered the same to the plaintiff and subjected the same 
tosuch orders or judgments as the Court might make in 


the premises. 


The special grounds of. defense made by the defendant 


were substanitially : 


1. That its road is a part of a continuous postal and 


military road constructed and maintained under the 


~ 
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authority of the United States, by means in part ob- 
tained from the general government; that the company 
having, with the the consent of the State become subject 
to the requirements, conditions and provisions of the 
Act of Congress, it thereby ceased to be merely a State 
corporation, and became one of the agencies or instru- 
mentalities employed by the general government to exe- 
cute its constitutional powers, and that the franchise to 
operate a postal and military road for the transportation 
of troops, munitions of war, public stores and other 
materials, and its right to exist and to operate being de- 
rived in part from the United States, cannot without 


their express consent be subject to State taxation. 


That the provisions of the Constitution and laws of 
California in respect to the assessment for taxation of 
property of railway cofporations, operating railroads in 


more than one county, are in violation of the fourteenth 


‘amendment to the Federal Constitution in so far as they 


require the assessment of such property at its full money 
value, without Jnaking deduction, as, in case of railroads 
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faa $¢ natural persons, for the value of the mortgages 


covering the property assessed, thus imposing upon the 
defendant unequal burdens and to that extent denying 


to it the equal protection of the law. 


That the assessment upon which the action is based © 
is void because it includes property which the State 
Board of Equalization had no jurisdiction under any 


circumstances to assess, and that as such illegal part was 
9 
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so blended with the balance that it cannot be separated, 


the entire assessment must be treated as a nullity. 


4. That the law of the State of California, under which 
the proceedings in this case were instituted in the Supe- 
rior Court, as well asthe law in force, which prescribes 
the mode and manner of collecting taxes assessed by the 
State Board of Equalization, are special laws and violate 
the provisions of subdivisions 3rd and 10th of Section 
25 of Article 4 of the Constitution of the State of Cali- 


fornia. 


The general laws of California provide for the assess- 
ment and collection of taxes, and also regulate the prac- 
tice in Courts of Justice in that State. The general laws 
for the collection of taxes, in force in the State of Cali- 
fornia vary in every particular from the special law for 
the collection of taxes assessed by the State Board of 
Equalization. The Code of Civil Procedure of the State 


of California regulates the practice in Courts of Justice. 


The Constitution of the State of California, Article IV, 
Section 25, provides: 


Sec. 25. “ The legislature shall not pass local or special 
laws in any of the following enumerated cases, that is to 


eet ye 
“ Third.—Regulating the pragtice of Courts of Jus- 
— 


“Tenth.— For the assessment or collection of 
a SS he 


The laws claimed to be special regulating the collec- 


tion of these taxes and providing for special practice in 
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Courts of Justice in relation to these cases, are found in 
Sections 3666, 3667, 3668, 3669, and 3670 of the Political 
Code of California as amended March 9th, 1883. The 


sections read as follows: 


Sec. 3666. “ The State Board of Equalization must pre- 
pare each year a book to be called ‘ Record of Assessment 
of Railways,’ in which must be entered each assessment 
made by the Board, either in writing, or by both writing 
and printing. Each assessment so entered must be 
signed by the Chairman and Clerk. ‘The record of the 
apportionment of the assessments made by the Board to 
the counties, and cities and counties, must be made in a 
separate book to be called ‘Record of Apportionment of 
Railway Assessments.’ In such last described book must 
be entered the names of the railways assessed by the 
Board, the names of the corporation to which or the name 
of the person or association to whom each railway was 
assessed, the whole numberof miles of the railway in the 
State, the number of miles thereof in each county, or city 
and county, the total assessment of the franchise, road- 
way, road-bed, rails and rolling-stock for purposes of State 
taxation, the amount of the apportionment of such total 
assessment to each county, and city and county, for 
county and city and county taxation. Before the third 
Monday of October of each year the Clerk of the State 
Board of Equalization must prepare and transmit to the 
Controller of State duplicates of the ‘ Record of Assess- 
ment of Railways’ and ‘ Record of Apportionment of 
Railway Assessments,’ each certified by the chairman and 
clerk of the Board, and to be known respectively as 
‘Duplicate Record of Assessment of Railways,’ and ‘ Dup- 
licate Record of Apportionment of Railway Assessments.’ 
In the last named duplicate two columns must be added, 
in one of which the Controller must enter the State taxes 
due the State, upon the whole assessment, by each cor- 
poration, person or association; and in the other the 
county or city and county taxes due upon the assessment 
apportioned to each county or city and county by each 
corporation, person or association. The two duplicates 
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constitute the warrant for the Controller to collect the 
State and county and city and county taxes levied upon 
such property assessed by the Board, and the amount of 
the apportionment of the assessment to each county, and 
city and county, respectively.” (New section, approved 
March 9, 1883; Statutes and Amendments 1883, p. 65; 
went into effect immediately.) 

Sec. 3667. ‘‘When the Board of Supervisors of each 
county, and city and county,to which the State Board of 
Equalization has apportioned the assessment of railways, 
shall have fixed the rate of county, or city and county 
taxation, the clerk of the Board of Supervisors must forth- 
with, by mail, postage paid, transmit to the Controller a 
statement of the rate of taxation levied by the Board of 
Supervisors for county, or city and county taxation. If 
the clerk fails to transmit such statement, the Controller 
must obtain the information as to such rate of taxation 
from other sources. On or before the fourth Monday of 
October, the Controller must.compute and enter in sep- 
arate money columns in the ‘ duplicate record of appor- 
tionments of railway assessments’ the respective sums, 
in dollars and cents, rejecting fractions of a cent, to be 
paid by the corporation, person, or association liable 
therefor, as the State tax upon the total amount of the 
assessment, and the county, or city and county tax upon 
the apportionment of the assessment to each county, and 
city and county, of the property assessed to such corpor- 
poration, person or association named in said duplicate 
record.” (New section, approved March 9, 1883; Stat- 
utes and Amendments, 1883, p. 65; went into effect im- 
mediately. ) ) 

Sec. 3668. “ Within ten days after the fourth Mon- 
day in October, the Controller must publish a notice for 
two weeks, in one daily newspaper of general circulation 
at the State Capital, and in two daily newspapers of gen- 
eral circulation published in the City of San Francisco, 
specifying : 

“1. That he has received from the State Board of 
Equalization the ‘duplicate record of assessments of rail- 
ways, and the ‘duplicate record of apportionment of 
railway assessments ’; 
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‘2. That the taxes are now payable, and will be de- 
linguent on the last Monday in December next, at 6 
o’clock p. M., and that unless paid to the State Treasurer 
at the Capitol prior thereto, five per cent will be added to 
the amount thereof. On the last Monday in December 
of each year, at 60’clock p. m., all of unpaid taxes are 
delinquent, and thereafter there must be collected by the 
State Treasurer, or other proper officer, an addition of 
five per centum, which sum, when collected, must be set 
aside by the Treasurer as a fund with which to pay the 
contingent expenses of actions against any delinquents, 
the said expenses to be audited by the Board of Examin- 
ers. When any taxes are paid to the State Treasurer by 
order of the Controller, upon assessments made and 
apportioned by the State Board of Equalization, the 
Controller must forthwith notify the Auditor and Treas- 
urer, respectively, of each county, and city and county, 
that such taxes have been paid, and of the amount 
thereof to which each county, and city and county, 
interested, is entitled. The State’s portion of the taxes 
must be distributed by the Treasurer to each fund enti- 
titled thereto, and the portion belonging to the counties, 
and cities and counties, must be placed in a fund to be 
valled ‘ Railway Tax Fund,’ to the credit of each county 
and city and county entitled thereto. When any taxes 
are placed in the ‘ Railway Tax Fund’ to the credit of a 
county, or city and county, the Controller, at the next 
settlement with the Controller by the Treasurer of such 
county, or city and county, must draw and deliver to 
such Treasurer his warrant upon the State Treasurer for 
the amount in the fund to the credit of such county or 
city and county.” 

Sec. 3669. “ Each corporation, person, or association 
assessed by the State Board of Equalization must pay to 
the State Treasurer, upon the order of the Controller, as 
other monies are required to be paid into the Treasury, 
the state and county, and city and county taxes, each 
year levied upon the property so assessed to it or him by 
said Board. Any corporation, person, or association dis- 
satisfied with the assessment made by the Board upon the 
payment of the taxes due upon the assessment complained 
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of, and the five per cent added, if to be added, on or 
before the first Monday in February, and the filing of 
notice with the Controller of an intention to begin an 
action, may not later than the first Monday of Febru- 
ary, bring an action against the State Treasurer, for the 
recovery of the amount of taxes and percentage so paid 
to the Treasurer, or any part thereof; and in the com- 
plaint may allege any fact tending to show the illegality 
of the tax,or of the assess:ent upon which the taxes 
are levied, in whole or in part. A copy of the complaint 
and of the summons must be served upon the Treasurer 
within ten days after the complaint has been filed, and 
the Treasurer has thirty days within which to demur or 
answer. At the time the Treasurer demurs or answers 
he may demand that the action be tried in the Superior 
Court of the County of Sacramento. The Attorney- 
General must defend the action. The provisions of the 
Code of Civil Procedure, relating to pleadings, proofs, 
trials, and appeals are applicable to the proceedings 
herein provided for. If the final judgment be against 
the Treasurer, upon presentation of a certified copy of 
such judgment to the Controller, he shall draw his war- 
rant upon the State Treasurer, who must pay to the 
plaintiff the amount of the taxes so declared to have been 
illegally collected, and the cost of such action, audited 
by the Board of Examiners, must be paid out of any 
money in the general fund of the Treasury, which is 
hereby appropriated ; and the Controller may demand 
and receive from the county, or city and county inter- 
ested the proportion of such costs, or may deduct such 
proportion from any money then or to become due to 
said county, or city and county. Such action must be 
begun on or before the first Monday in February of the 
year succeeding the year in which the taxes were levied, 
and a failure to begin such action is deemed a waiver of 
the rights of action.” 

Sec. 3670. “After the first Monday of February of each 
year, the Controller must begin an action in the proper 
court, in the name of the People of the State of Califor- 
nia, to collect the delinquent taxes upon the property as- 
sessed by the State Board of Equalization. Such suit 
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must be for the taxes due the State, and all the counties 
and cities and counties, upon property assessed by 
the Board of Equalization, and appearing delin- 
quent upon the ‘duplicate record of the apportion- 
ment of railway assessments.’ The demands for State 
and county, and city and county taxes may be united in 
one action. In such action a complaint in the following 
form is sufficient: 


[Title of Court. | 
‘Tue PEOPLE OF THE STATE OF CALIFORNIA 
v8. 
[NAMING THE DEFENDANT]. 


“ Plaintiff avers that on the day of in the 
year [naming the year], the State Board of Equalization 
assessed the franchise, roadway, road-bed, rails, and roll- 
ing-stock of the defendant, at the sum of [naming it], 
dollars: That the Board apportioned the said assessment 
as follows: To the county of [naming it] the sum of 
[naming it] dollars, and so on [naming each county]. 

“That the defendant is indebted to plaintiff for State 
and county taxes for the year 18—, in the following sums: 
For State taxes, in the sum of [naming it] dollars; for 
county taxes of the county of [naming it], in the sum of 
(naming it | dollars, etc., with five per cent added for non- 
payment of taxes. Plaintiff demands payment for said 
several sums, and prays that an attachment may issue in 
form as prescribed in Section 540 of the Code of Civil 
Procedure.—{Signed by the Controller or his Attorney. ] 

“ On the filing of such complaint the clerk must issue 
the writ of attachment prayed for, and such proceedings 
shall be had as under writs of attachment issued in civil 
actions. No bond nor affidavit previous to the issuing 
of the attachment is required. If in such action the 
plaintiff recover judgment, there shall be included in 
the judgment as counsel fees—and in case of judgment 
of taxes, after suit brought but before judgment, the 
defendant must pay as counsel fees—such sum as the 
Court may determine to be reasonable and just. Pay- 
ment of the taxes or the amount of the judgment in the 
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case must be made to the State Treasurer. In such 
actions the duplicate record of assessments of railways 
and the duplicate record of apportionment of railway 
assessments, or a copy of them, certified by the Con- 
troller, showing unpaid taxes against any corporation, 
person, or association, for property assessed by the State 
Board of Equalization, is prima facie evidence of the 
assessment, the property assessed, the delinquency, the 
amount of the taxes due and unpaid to the state, and 
counties, or cities and counties therein named, and that 
the corporation, person or association is indebted to the 
people of the State of California in the amount of taxes, 
state and county and city and county therein appearing 
unpaid, and that all the forms of law in relation to the 
assessment and levy of such taxes have been complied 
with.” 


The articles and sections of the Constitution of the 
State of California bearing upon the questions involved 


in this.case are as follows: 


CONSTITUTION. 
ArTIcLE XIII. 


“Section 1. All property in the State, not exempt 
under the laws of the United States, shall be taxed in 
proportion to its value, to be ascertained as provided by 
law. The word ‘property,’ as used in this article and 
section, is hereby declared to include moneys, credits, 
bonds, stocks, dues, franchises, and all other matters and 
things, real, personal, and mixed, capable of private 
ownership: Provided, That growing crops, property used 
exclusively for public schools, and such as may belong to 
the United States, to this State, or to any county or 
municipal corporation within this State, shall be exempt 
from taxation. The Legislature may provide, except in the 
case of credits secured by mortgage or trust deed, for a 
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deduction from credits of debts due to bona fide residents 
of this State.” 


“Sec. 4. A mortgage, deed of trust, contract, or other 
obligation by which a debt is secured, shall, for the pur- 
poses of assessment and taxation, be deemed and treated 
as an interest in the property affected thereby. Except as 
to railroads and other quasi public corporations, in case of 
debts so secured, the value of the property affected by 
such mortgage, deed of trust, contract, or obligation, less 
the value of such security, shall be assessed and taxed to 
the owner of the property, and the value of such secu- 
rity shall be assessed and taxed to the owner thereof in 
the county, city, or district in which the property affected 
thereby is situated. The taxes so levied shall be alien upon 
the property and security, and may be paid by either party 
to such security ; if paid by the owner of the security, 
the tax so levied upon the property affected thereby shall 
become a part of the debt so secured ; if the owner of 
the property shall pay the tax so levied on such security, 
it shall constitute a payment thereon, and to the extent 
of such payment a full discharge thereof: Provided, 
That if any such security or indebtedness shall be paid by 
any such debtor or debtors, after assessment and before 
the tax levy, the amount of such levy may likewise be 
retained by such debtor or debtors, and shall be com- 
puted according to the tax levy of the preceding year.”’ 


“Sec. 8. The Legislature shall by law require each tax- 
payer in this State to make and deliver to the county asess- 
or,annually, a statement, under oath, setting forth specific- 
ally all the real and personal property owned by such 
tax-payer, or in his possession, or under his control, at 
twelve o’clock meridian, on the first Monday of March.” 


“Sec. 9. AState Board of Equalization, consisting of 
one member from each Congressional district in this 
State, shall be elected by the qualified electors of their re- 
spective districts at the general election to be held in the 
year one thousand eight hundred and seventy-nine, 
whose term of office after those first elected shall be four 
years, whose duty it shall be to equalize the valuation of 
the taxable property in the several counties in the State 
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for the purposes of taxation. The Controller of State 
shall be ex-officio a member of the Board. The boards of 
supervisors of the several counties of the State shall con- 
stitute boards of equalization for their respective coun- 
ties, whose duty it shall be to equalize the valuation of the 
taxable property in the county for the purpose of taxa- 
tion: Provided, Such State and county boards of equal- 
ization are hereby authorized and empowered, under such 
rules of notice as the county boards may prescribe, as to 
the county assessments, and under such rules of notice 
as the State board may prescribe, as to the action of the 
State board, to increase or lower the entire assessment 
roll, or any assessment contained therein, so as to equal- 
ize the assessment of the property contained in said as- 
sessment roll, and make the assessment conform to the 


_ true value in money of the property contained in said 


roll.” 

“Sec. 10. All property, except as hereinafter in this 
section provided, shall be assessed in the county, city, 
city and county, town, township, or district in which it 
is situated, in the manner prescribed by law. The fran- 
chise, roadway, road-bed, rails and rolling-stock of all 
railroads operated in more than one county in this State 
shail be assessed by the State Board of Equalization at 
their actual value, and the same shall be apportioned to 
the counties, cities and counties, cities, towns, townships 
and districts, in which such railroads are located, in pro- 
portion to the number of miles of railway laid in such 
counties, cities and counties, cities, towns, townships, 
and districts.” 


“Src. 13. The Legislature shall pass all laws necessary 
to carry out the provisions of this article.” 


ArticLe XII. 


“Sec. 1. Corporations may be formed under general 
laws, but shall not be created by special act. All laws 
now in force in this State concerning corporations, and 
all laws that may be hereafter passed pursuant to this 
section, may be altered from time to time, or repealed.” 
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Section 3665 of the Political Code of California, as 
amended March 9, 1883, so far as the same is material 


to this case, is as follows: 


‘3665. The State Board of Equalization must meet at 
the State Capitol on the first Monday in August, and con- 
tinue in open session from day to day, Sundays excepted, 
until the third Monday in August. Atsuch meeting the 
Board must assess the franchise, roadway, road-bed, rails 
and rolling-stock of all railroads operated in more than 
one county. Assessment must be made to the corpora- 
tion, person or association of persons owning the same, 
and must be made upon the entire railway within the 
State, and must include the right of way, bridges, cul- 
verts, wharves and moles upon which the track is laid, 
and all steamers which are engaged in transporting pas- 
sengers, freights, and passenger and freight cars across 
waters which divide the road. The depots, stations, 
shops and buildings erected upon the space covered by 
the right of way are assessed by the Assessor of the coun- 
ty wherein they are situate.” * * * 


POINT I. 


The Central Pacific Railroad Company is one of the Means and Instru- 
mentalities Selected and Employed by Congress to Carry into Oper- 
ation the Powers granted to the General Government. A tax upon 
its Franchise, upon ite Right to Exist, is, within the meaning of all 
the authorities,a tax upon the Means and Instrumentalities of the 
General Government. Without the Express Consent of Congress no 
State can Impose such a tax. 


The Acts of Congress. 


On the first of July, 1862, Congress, in the exercise of 
powers that are not now questioned, passed “An Act 
to aid in the construction of a railroad and telegraph 
line from the Missouri River to the Pacific Ocean, and 
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to secure to the Government the use of the same for 
postal, military, and other purposes.” (12 U. 5S. Stat. , 489.) 

The first section of the Act names a number of per- 
sons, and declares that they, “together with five Com- 
missioners, to be appointed by the Secretary of the In- 
terior, and all persons who shall or may be associated 
with them and their successors, are hereby created and 
erected into a body corporate and politic, in deed and in 
law, by the name, style, and title of the ‘ Union Pacific 
Railroad Company.’” The company thus created is 
vested with the usual and customary powers of a corpo- 
ration. The corporation is then expressly authorized to 
construct and maintain a railroad and telegraph line 
upon a given line and between certain points named 
The amount of the capital stock is next prescribed, and 
also certain rules and regulations for the government of 
the corporation, the management of its affairs, and the 
transaction of its business. Provision is also made for 
the election of a Board of Directors, and for the appoint- 
ment of two additional Directors by the President of the 
United States, to act as Directors on the part of the 
Government. ‘The second section grants a right of way 
through the public lands, with the further right to take 
from the public lands, adjacent to the line of the road, 
materials of every description for the construction of 
the road, concluding with a promise on the part of the 
United States that the Indian titles to all lands falling 
under the operation of the Act shall be extinguished as 
rapidly as may be. The third section grants to the 
Company alternate sections of land, on each side of said 
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road, with certain reservations as to mineral lands and 
lands reserved, or otherwise disposed of, or to which pre- 
emption or homestead claims have attached. The fourth 
section provides, among other things, for the appoint- 
ment of three Commissioners by the President, who are 
to examine the road from time to time, and report to him 
as to the manner of its construction and the progress 
made therein, with a view to the issuing of patents for 
said lands, and that all vacancies occurring in said 
Board of Commissioners shall be filled by the President. 
The fifth section provides for the loaning of the credit of 


the Government, in the shape of bonds, and securing 
the payment thereof by a first lien upon the road and 


telegraph, together with all the rolling stock and other 
property, and concludes with a provision which has a 
most important bearing upon the question in hand, viz.: 


‘And on the refusal or failure of said company to redeem 
said bonds, or any part of them, when required so to do 
by the Secretary of the Treasury, in accordance with 
the provisions of this Act, the said road, with all the 
rights, functions, immunities, and appurtenances there- 
unto belonging, and also all lands granted to the said 
Company by the United States, which at the time of said 
default, shall remain in the ownership of the said Com- 
pany, may be taken possession of by the Secretary of the 
Treasury, for the use and benefit of the United States.’’ 


This provision is followed by another contained in the 
sixth section, which provides : 


“ That the grants aforesaid are made upon condition 
that said Company shall pay said bonds at maturity, and 
shall keep said railroad and telegraph line in repair and 
use, and shall at all times transmit dispatches over said 


ARE SAE ACE Is EME Ae AES. 


si 
| 
' 
‘ 
| i 
7 
| 
7 
| 


22 TAX ON FRANCHISE. [ Point I. 


telegraph line, and transport mails, troops, and muni- 
tions of war, supplies and public stores upon said rail- 
road for the Government whenever required to do so by 
any department thereof, and that the Government shall 
at all times have the preference in the use of the same for 
all the purposes aforesaid.” 


Power to consolidate with other companies named in 
the Act is given in the sixteenth section. The right to 
connect with the road is given to other companies by 
the fifteenth section. The President is authorized to es- 
tablish a uniform width of track, so that the same cars 
can be run froin the Missouri River to the Pacific Ocean, 
by the twelfth section. The seventeenth section pro- 
vides that if said Company shall fail to comply with the 
terms and conditions of the Act, or to keep the road in 
repair and use for an unreasonable time, ‘‘ Congress 
may pass any Act to insure the speedy completion of said 
roads and branches, or put the same in repair and use 
and may direct the income of said railroad and telegraph 
line to be thereafter devoted to the use of the United 
States,” etc.; and further, that if said roads are not com- 
pleted “so as to form a continuous line from the Missouri 
River to the navigable waters of the Sacramento River by 
the first day of July, 1876, said road with all their roil- 
ing-stock, fixtures, etc., shall be forfeited to and be taken 
possession of by the United States.”” The eighteenth 
section provides that when the net earnings of the road 
and telegraph shall have reached a certain per centum 
upon their cost. 


‘Congress may reduce the rates of fare thereon, if reason- 
able in amount, and may fix and establish the same by 
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he, * ° e and may at any time, having due 
regard for the rights of said companies named herein, 
add to, alter, amend, or repeal this Act.” , 


Finally, by the last section, the company is required 
to make annual reports, as to certain matters therein 
mentioned, to the Secretary of the Treasury, for the 
obvious purpose of enabling the General Government 
to supervise and control the road and telegraph by 
legislation and otherwise. (12 U. S. Statutes at 
large, 489.) 


The Union Pacifie Railroad Company, a National Cor- 
poration. 


It is clear that the Union Pacific Railroad Company is 
a national corporation, created for the benefit and use of 
the General Government, in the conduct and manage- 
ment of its postal, military, and other affairs, and it has 
been so decided. (U. P. R. R. Co. vs. Meyers, 115 U. 8.) 
The Central Pacific Railroad Company bears substantial- 
ly the same relation to the National Government. The 
relation of the Central Pacific to the General Government 
differs from that of the Union Pacific in one respect only. 
The Central Pacific was not in the first instance a corpor- 
ation created by the General Government. It was a cor- 
poration under the laws of the State of California prior 
to the passage of the Pacific Railroad Act; its powers 
were confined to that State. 
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By the Act of 1862 Congress conferred upon the Cen 
tral Pacific the same powers which it conferred upon the 
Union Pacific, annexing thereto the same conditions. In 
the ninth section of the Act it is provided that: 


‘The Central Pacific Railroad Company of California, 
a corporation existing under the laws of the State of Cal- 
ifornia are hereby authorized to, construct a railroad and 
telegraph line from the Pacific Coast, at or near San Fran- 
cisco, or the navigable waters of the Sacramento River, 
to the eastern boundary of California, upon the same 
terms and conditions, in all respects, as are contained 
in this Act for the construction of said railroad and tele- 
graph line first mentioned, and to meet and connect 
with the first mentioned railroad and telegraph line on 
the eastern boundary of California.” 


Again, in the tenth section, it is further provided: 


‘ And the Central Pacific Railroad Company of Cali- 
fornia, after completing its road across the State, is au- 
thorized to continue the construction of said railroad and 
telegraph through the territories of the United States to 
the Missouri River, including the branch roads specified 
in this Act, upon the routes hereinbefore and hereinafter 
indicated, on the terms and conditions provided in this 
Act in relation to the said Union Pacific Railroad Com- 
pany, until said roads shall meet and connect, and the 
whole of said railroad and branches and telegraph is 
completed.” 


In Section 16 of the Act of Congress of July 2, 1864, 
it was provided that upon complying with certain con- 
ditions (all of which have been complied with) the Cen- 
tral Pacific Railroad Company “ shall enjoy all the rights, 
privileges and benefits conferred by this Act upon the 
‘Union Pacific Railroad Company.”’ 
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Pacific Railroad Acts Compared with the Act Establishing 
the Bank of the United States. 


In respect to this question of taxation, and in respect 
to the Union Pacific Railroad Company, the Act of Con- 
gress in question is upon all fours with the Act by which 
the Bank of the United States was established (3 U. 8. 
St. at Large, 266). The plan adopted by Congress for 
the purpose of establishing the bank and securing 
its use to the Government, as a financial agent, is so 
similar to that adopted in the present case, as to suggest 
that the former served as a model for the latter. As in 
this instance, a corporation with full banking powers, 
was created. ‘The amount of its capital stock was fixed 
at thirty-five millions of dollars, of which sum the 
Government was to subscribe only one-fifth, or seven 
millions, leaving twenty-eight millions to be taken by 
private individuals. The affairs of the bank were to be 
managed by twenty-five Directors, of whom twenty were 
to be elected by the stockholders and five to be appointed 
by the President of the United States, by and with the 
advice and consent of the Senate. The powers of the 
Directors and the business operations of the institution 
were defined and restricted. Power was given, with 
certain restrictions, to establish branch institutions in 
the several States. The Secretary of the Treasury was 
authorized to call upon the bank for a statement of its 
affairs as often as once a week. For the privileges and 
benefits conferred by the charter, the Presidéht and 


Directors of the bank were required to pay to the United 
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States a bonus of one million and five hundred thousand 
dollars, in three equal payments. And it was lastly 
provided that the books of the corporation should always 
be open to the inspection of a committee of either 


House of Congress appointed for that purpose. 


Contrast these provisions with those of the Railroad 
Act, to which reference has been made, and it will appear 
that the interest of the Government in the bank was 
much less, and the powers over its management and af- 
fairs assumed by the Government was much less soy- 
ereign than in the case of the railroad. The interest of 
the Government in the bank was but five millions of dol- 
lars ; to the Pacific Railroad and telegraph it has loaned 
sixty-three millions in bonds, and has made extensive 
grants of lands. As the Government shared in the 
management of the bank, through directors appointed 
by the President, so does it share in the management of 
the Union Pacific through the same means. As the 
Government was authorized to watch the operations of 
the bank, through committees of Congress, and reports by 
the directors of the bank to the Secretary of the Treas- 
ury, so has it watched the construction of the railroad 
and telegraph, through Commissioners appointed by the 
President, and so has it, and does it, inspect the manage- 
ment and affairs of the Pacific Railroad and telegraph, 
through annual reports made by the directors for a time 
to the Secretary of the Treasury, but ‘latterly to the Sec- 
retary qf the Interior. As the Government reserved the 
power to control the loans and business operations of the 
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bank by legislation, so has it reserved the right to fix and 
establish by law fares and freights upon the Pacific Rail- 
road. The authority asserted over the bank was, there- 
fore, in no respect greater than that asserted over the 
railroad ; on the contrary,the authority asserted over 
the railroad is far greater, in a most important particu- 
lar. Nowhere in the Act by which the bank was estab- 
lished was any provision made for the forfeiture of its 
franchises, or for taking possession of its property by the 
Government and administering its affairs through other 
agencies, or the devotion of its income and resources to 
the use of the United States. Yet the power to do all of 
these acts which lie at the extreme verge of government- 
al power, has been reserved by the Government in the 
case of the Pacific Railroad and telegraph. 


Reference to the History of the Times. 


“In construing an Act of Congress, we are not at lib- 
erty to recur to the views of individual members in de- 
bate, nor to consider the motives which influenced them 
to vote for or against its passage. The Act itself speaks 
the will of Congress, and this is to be ascertained 
from the language used. But Courts in construing a 
statute, may with propriety recur to the history of the 
times when it was passed; and this is frequently neces- 
sary in order to ascertain the reason as wellas the mean- 
ing of particular provisions in it.” 


(U. 8S. vs. The Union Pacific Railroad Company, 91 U. 
S. 79.) 

The Act of Congress under which the first trans- 
continental road was constructed, declares that it 
was passed to secure to the government the use of the 


* 
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road for postal, military and other purposes. The his- 
tory of the times when it was passed cannot be recalled 
without impressing upon our minds the fact that the road 
in question was to be for National purposes of the high- 
est kind. The population of the United States at that 
time was a little more than thirty-one millions and was 
confined chiefly to the states lying east of the Mississippi 
River. The great States of Minnesota, lowa, Missouri and 
Arkansas lying west of the Mississippi River, then having 
populations small in comparison with the present popu- 
lation of either, and the settlements in these States were, 
by the very necessities of the situation, confined to territory 
lying within a few miles of navigable streams. West of 
the Missouri River, south of British Columbia, north of 
the Rio Grande and eastof the Sierra Nevada Range, 
was a territory almost, if not quite, equal in extent to 
that east of the Mississippi River. It was fourteen hun- 
dred miles in width and thirteen hundred miles in length; 
greater in extent, and richer in natural resources than 
all the territory which Cesar’s legions gave to the Do- 
minion of Rome. Excepting the Mormon colony at Salt 
Lake, it was without a white settlement of any size, from 
the Missouri to the Sierras. It was a solitude, the 
silence of which was unbroken save by the trapper, the 
wild animals and the wilder savage tribes, its only occu- 
pants. Much of it as late 1850, was marked upon the 
maps as the “American Sahara, or the Great unexplored 
Desert.”” In the length and breadth of this territory 
there were but .few navigable streams and its occupation 
by civilized man as it then stood was an impossibility. 


* 
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The conditions, even near the banks of the Missouri 
River, is graphically described by the Chief Engineer of 
the Union Pacific, in his report to the President of that 
company, dated December 1,1869. He says: 


“In 1863 and in 1864 surveys were inaugurated, but 
in 1866, the country was systematically occupied, and 
day and night, summer and winter the explorations were 
pushed forward through dangers and hardships that very 
few at this date appreciate, as every mile had to be run 
within range of the musket. There was not a moment’s 
security. In making the surveys numbers of our men, 
some of the ablest and most promising were killed, and 
during the construction our stock was run off by hun- 
dreds, I might add by the thousands.” 

The situation in the same respect was not less danger- 
ous between the Sierras and Ogden, the country was 
infested with Indian tribes hostile to and nearly con- 


stantly at war with the whites. 


West of the Sierras and bordering upon the Pacific 
lay the States of California and Oregon exposed to attack 
in case of a foreign war. The people of California had 
from the very beginning demanded at the hands of the 
Federal Government the construction of a trans-conti- 
nental road ; resolution after resolution had been passed 
by the Legislature of California, and at last, to such 
length did it go that a convention was called to insist 
upon some action upon the part of the National Gov- 
ernment. Muttered threats were heard that if the Gov- 
ernment failed to perform what California believed to be 
an obligation, that a Pacific Republic would be the con- 
sequence. The National Conventions of both the 
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Democratic and Republican parties declared that the 
construction of a road across the continent by which the 
States should be bound together by bonds of steel was a 
military necessity and that such road should be built at 
once. But nothing practical was done by Congress 
until the country was involved in a civil war. Then 
California became a doubtful State and for a long time 
it was questionable whether her destinies would be cast 


with the North or with the South. The importance 


of this State to the Union could not be overesti- 
mated. She possessed one of the finest ports upon the 
Pacific Coast. In the hands of the Confederate 
Government would have been invaluable. Her 
shipments of gold diverted to the Confederate 
Treasury would have drained that of the Union 
and enriched that of the Confederacy. As a 
military necessity, and to secure to the Government the 
use of a railroad and telegraph line from the Missouri 
River to the Pacific Ocean for postal, military and other 
purposes, Congress on the first day of July, 1862, 
passed the Act chartering the Union Pacific and 
making offers of aid to the Central Pacific of Cali- 
fornia, then in existence and operation as a corporation. 
The aids granted by this Act have been referred to. 
Under this Act the Central Pacific began the prosecution 
of its work, but the Union Pacific was unable to do 
anything. On the 2d of July, 1864, Congress passed the 
second Act amending in many respects the Act of 1862, 
increasing the land subsidy and subordinating the Gov- 
ernment lien to the mortgages which it authorized the 
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various roads to issue. Some of the reasons for the 
passage of this Amendatory Act ‘of July 2d, 1864, are 
given by the Supreme Court of the United States in the. 
case of the United States vs. The Union Pacific Railroad 
Company, 91 U. 8. 80, and these reasons are so pertinent 
to the argument in hand that I cannot refrain from quot- 
ing: 


‘Many of the provisions in the original Act of 1862 
are outside of the usual course of legislative action con- 
cerning grants to railroads, and cannot be properly con- 
strued without reference to the circumstances which ex- 
isted when it was passed. The war of the rebellion was 
in progress; and, owing to complications with Eng- 
land, the country had become alarmed for the safety of 
our Pacific possessions. The loss of them was feared in 
case those complications should result in an open rupture ; 
but, even if this fear were groundless, it was quite appar- 
ent that we were unable to furnish that degree of pro- 
tection to the people occupying them which every gov- 
ernment owes to its citizens. It is true the threatened 
danger was happily averted; but wisdom pointed out the 
necessity of making suitable provisions for the future. 
This could be done in no better way than by the con- 
struction of a railroad across the Continent. Such a 
road would bind together the widely separated parts of 
our common country, and furnish a cheap and expedi- 
tious mode for the transportation of troops and supplies. 
If it did nothing more than afford the required protec- 
tion to the Pacific States, it was felt that the Government, 
in the performance of an imperative duty, could not 
justly withhold the aid necessary to build it; and so 
strong and pervading was this opinion, that it is by no 
means certain that the people would not have justified 
Congress if it departed from the then settled policy, of 
the country regarding works of internal improvement, 
and charged the Government itself with the direct exe- 
cution of the enterprise. 
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“ This enterprise was viewed as a national undertaking 
for national purposes ; and the public mind was directed 
to the end in view, rather than to the particular means 
of securing it. Although this road was a military neces- 
sity, there were other reasons active at the time in pro- 
ducing an opinion for its completion besides the protection 
of an exposedfrontier. There was a vast un peopled ter- 
ritory lying between the Missouri and Sacramento rivers 
which was practically worthless without the facilities 
afforded by a railroad for the transportation of persons 
and property. With its construction, the agricultural 
and mineral resources of this territory could be developed. 
settlements made where settlements were possible, and 
thereby the wealth and power of the United States largely 
increased ; and there was also the pressing want, in time 
of peace even, of an improved and cheaper method for 
the transportation of the mails and of supplies for the 
army and the Indians. 

“It was in the presence of these facts that Congress 
undertook to deal with the subject of this railroad. The 
difficulties in the way of. building it were great, and by 
many intelligent persons considered insurmountable.”’ 


There were graver and more potent reasons which 
caused the Congress of the United States to promote the 
immediate construction of a trans-continental road. 
While the Act of 1864 was under discussion, Johnston 
with a powerful army confronted Sherman; Lee held 
Grant in check at Petersburg; Early was advancing 
upon the National Capital. He took Harper’s Ferry two 
days after the approval of the Act and before its approval 
was announced in the body in which it had originated 
Early’s troops were in sight of the National Capital. 
The unhappy Austrian was upon the throne of Mexico. 
Bazaine with French troops occupied the country ; 
Napoleon III was seeking an alliance with England in 
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order to interfere on behalf of the Confederacy. Com- 
plications of a serious character existed with England, 
and that alliance was likely to be consummated. It 
would have been followed to a certainty by a blockade of 
the Pacific Coast if not by a capture and occupation of 
Oregon and California. Nearly the whole power of 
the national Government was exhausted; its finances 
were crippled, and so clouded was its political horizon 
that one of the political parties on the 19th of August, 
1864, in its platform declared that the war was a failure 
‘and that peace should be made at almost any sacrifice. 


It was in view of all these reasons that Congress 
passed the Act of 1864 which set in motion the Union 
Pacific Railroad and which in the end secured to this 
people and to the Government a trans-continental line. 
It is in the light of these historical facts, that the Court 
will consider the question now presented. 


The Exemption Claimed. 


It has been claimed on behalf of the Central Pacific 
Railroad Company—and with great plausibility—that by 
_ reason of these Acts the General Governmet has converted 
it into a National corporation, and that in form as well as 
substance, it bears the same relation to the Federal Gov- 
ernment and to the States, as does the Union Pacific Com- 
pany. It is also claimed that the State of California has 
assented to the adoption. That Congress had intended to 
and supposed it had erected the Central Pacific Railroad 


Company into a National corporation is evident. Section 
5 
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17 of the Act of 1862 provides in direct terms fora forfeiture 
to the United States, for a non-performance of conditions, 
of the property and franchises of that corporation “con- 
ditions can only be reserved to the feoffer, donor or lessor 
and their heirs ; but not toa stranger.” It would not be 
competent for Congress to provide for the forfeiture of 
the franchises of a State corporation to the National 
Government for non-performance of conditions, or to 
provide for the entry of the United States for such con- 
ditions broken, for “he who enters for conditions broken 


shall be in of the same estate he was before.”’ 
Wiseman vs. McNulty, 25 Cal., 239. 


But whether it be true or not that the Central Pacific 
Railroad Company has in form been made a Federal 
corporation, I shall not, at this point, stop to inquire. 
The question whether it is or is not a Federal corpora- 
tion is of minor importance. Corporation or no corpora- 
tion is not a factor in the solution of the problem. 


The Central Pacific Railroad Company is an Instrument of 


the General Government. 


By the unquestioned Act of Congress the Central 
Pacific Railroad Company was selected as a means and 
instrument of the General Government to carry into 
execution the admitted powers of that Government. It 
was authorized to construct and operate a railroad and 
telegraph line upon the same “terms and conditions in 
all respects ”’ as the Union Pacific. 


~~ 
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These “terms and conditions” constitute the tests 
whether or not it has been made an instrument of the 
General Government. Congress has declared the reason 
and purpose in the title of the Act to be to “ secure to the 
Government the use” of a railroad from the Missouri 
River to the Pacific Ocean, “for postal, military and 
other purposes.” To effectuate that purpose Congress 
created a corporation known as the Union Pacific Rail- 
road Company, and adopted the Central Pacific Railroad 
Company, and to these corporations, upon the same 
terms and conditions, intrusted the execution of its pur- 
poses. The two companies were charged by Congress 
with the speedy construction of the road and telegraph 
line. It was made their duty, when completed, to keep 
the same in repair and use, so that upon demand of the 
Government they could transmit its dispatches over the 
telegraph line and transport its mails, troops munitions 
of war, supplies and public stores upon the railroad. To 
the end that these companies might be in condition to 
perform these great governmental functions, aids in 
lands were given, and bonds were loaned. That the 
Pacific Railroad Cos. might maintain and operate the 
the vast machine intrusted to their care, and be ready at 
alltimes to give to the Government its aid in peace and 
in war, without too great a charge upon the public 
treasury, they were authorized to transact business for 
private parties, but were required at all times to subordi- 
nate such business to the public duties cast upon them. 
The Government “must at all times have the prefer- 


ence.” At all times both companies are subject to the 
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orders of the General Government, and must, at its com- 
mand, devote themselves to the performance of their 
governmental functions to the absolute exclusion of all 
other business. Not more absolute is the control of the 
General Government over the officers who command its 
steam frigates than is its control over the agents who 
constructed and who manage the _ trans-continental 
roads. The Government may, for the purposes of his 
creation, control every public and official action of a cap- 
tain in the navy. All this may it do with these corporations, 
and it has assumed to do more—to control their rela- 
tions with private parties and regulate the terms and 
conditions upon which they shall transact their private 
affairs. Congress has employed these corporations as a 
means to carry its powers into execution. Can the 
State Governments destroy either? This is one of the 
questions upon the solution of which depends the validity 
or invalidity of the State tax sought to be imposed 
upon the franchise, or the right of the Central Pacific 
Railroad Company to exist and operate its lines. 


The Power to Create implies the Power to Preserve. 


The power to create implies the power to preserve. 
The power to destroy, if wielded by a different hand, is 
hostile to and incompatible with the power to create and 
preserve. Where that repugnancy exists, that authority 
which is supreme must control, not yield to that over 


which it is supreme. ‘ These propositions as abstract 
truths,” says Chief Justice Marshall (4 Wheat., 426), 
““would, perhaps, never be controverted.” 
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Are these propositions applicable to the case in hand ? 
Let us consider them separately, and in the order of in- 
quiry the first will be: 


Power of Congress to Select Its Means or Instrumentalities. 


At this late date no argument would seem to be neces- 
sary to maintain the proposition that Congress possessed 
the power to select the Central Pacific Railroad Com- 
pany and create it an agent of the General Government 
—to make it one of the means or instruments for the 
construction of a transcontinental railway and telegraph, 
and one of the means and instrumentalities by which the 
use of the same for postal, military and other purposes 
could be secured tothe Government. The Federal Consti- 
tution expressly confers upon Congress the power among 
others to provide for the common defense and general wel- 
fare of the United States; to establish post-roads; to declare 
and carry on war,and to make all laws which shall be 
necessary and proper for carrying into execution the pow- 
ers granted. With respect to the means by which the pow- 
ers it confers are to be executed, the Constitution has 
been construed to allow to Congress that discretion which 
will enable it to perform the high duties assigned in the 
manner most beneficial. After Congress has acted it is not 
for the Courts to determine whether the means selected 
are the best possible. Such considerations are for Con- 
gress alone. If the end be legitimate, if it be within 
the scope of the Constitution, then all means which are 
plainly adapted to that end, whether better ones could 
be found or not, may be constitutionally used by 
Congress. 
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McCulloch vs. Maryland, 4 Wheaton, 421. 


We have seen that the declared purpose of Congress 
in providing for the construction of the trans-continental 
railway and telegraph wasto “ promote the public interest 
and welfare by the construction of said railroad and tele- 
graph line, and keeping the same in working order, and 
to secure to the Government at all times (but particularly 
in time of war) the use and benefits of the same for postal, 
military, and other purposes.” Was the end a legitimate 
one? Was it within the scope of the Constitution? In 
the progress of science, railways have become mighty 
engines in the prosecution of military enterprises. In- 
deed, their use may be said to have almost revolutionized 
the art of war. Not only are they proper means if the 
end be war, but they are admittedly necessary means 
without which no civilized nation would attempt to carry 
on warfare. This being so, then Congress would 
have the right to construct and to maintain them 
to subserve the public welfare. The power to construct 
and maintain necessarily includes the power to determine 
the mode and means of construction and maintenance 
and to select the instruments to keep the same in work- 
ing order. In making this determination Congress created 
a corporation to construct and maintain the eastern 
section, and adopted a corporation already in existence 
to construct and maintain the western section. As to 
both sections the object of Congress was the same. To 
authorize some person to construct the road and to im- 
pose upon the person authorized the duty of keeping it 


in repair and use, so that, whenever required, the “ mails, 
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troops and munitions of war” of the Government could 
be transported over it, and, if necessary, to the exclusion 
of all other traffic. This was the great purpose and object 
of the Government, and in this purpose and object Con- 
gress found the constitutional authority to act in the 
premises. The end was not to create one corporation 
or to adopt another, but was to create agents, or instru- 
mentalities and means through which certain govern- 
mental functions could be exercised. It created one 
corporation and made it such an instrument or agent. 
It found another corporation in existence, and made it the 
means by which the power should, in part, be executed. 
Congress seized upon a Stdte corporation and made it the 
instrument to execute its will. Congress by law gave it 
the right of way over the public lands ; the right tu con- 
tract debts and secure them by mortgage; the right to 
take and hold property; the right to build railroads in 
the Territories of the United States ; the right to make 
contracts; the right to maintain ferries over navigable 
waters ; the right to consolidate with other corporations, 
to adopt and use thereafter a corporate name, and to 
enjoy all the rights, privileges and benefits conferred 
upon the Union Pacific. Congress, by law, made it the 
duty of the Central Pacific Railroad Company to keep 
the road and telegraph in repair and use ; and to transmit 
on demand, dispatches, mails, troops and munitions of war 
for the Government. It reserved the right to regulate 
freights and fares—to enter for condition broken, and to 
alter, amend and repeal. These rights, privileges, powers 
and duties, conferred and imposed, make the instrument 
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bear a wonderful resemblance to a Federal corporation. 
In these times Courts deal more with substance and less with 
form in construing laws, and when we remember that no 
particular form of words or mode of expression is neces- 
sary to the creation of acorporation, it is difficult to con- 
ceive that Congress intended less than the creation of a 
National corporation. But it is not the name which the 
instrument bears, but the faculties with which it is en- 
dowed and the purposes for which it is used, which give 
itimmunity. All the rights and privileges above enum- 
erated, all the rights and privileges which the Union Pa- 
cific enjoy, are conferred upon the Central Pacific by the 
Federal Government. That the Central Pacific Railroad 
Company is an agent of the Government precisely as the 
Union Pacific Company is, to the same extent, and for 
the same purposes, is not an open question. Such is the 
judgment of the Supreme Court of the United States. 


(Railroad Company vs. Peniston, 18 Wallace 32.) 


The State Cannot Destroy the Agent Selected. 


No one has ever seriously questioned the power of 
Congress to enact the laws in question, and we may 
safely assume that Congress, “ to promote the public in- 
terest and welfare * * * to secure to the Government at 
all times the use and benefit of the trans-continental 
road and telegraph” had the right to select the Central 
Pacific Railroad Company as an instrument—clothe it 
with the privileges and immunities given by law, and 


place it in charge of the western section of that road 


destin. 
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and telegraph line. Can the State destroy this agent? 
No one would have the temerity to contend that a State 
could repeal the laws which give to the Central Pacific 
its character as a national agent. Whatever Congress 
has the powerto do the individual States have no right to 
undo. Its power to select an agent and place it in charge 
of the machinery of war, like its other leading govern- 
mental powers, is supreme. As Mr. Pinckney aptly. 
remarks (4 Wheat., 391): ‘A power to build up 
what another may pull down at pleasure is a power 
which can provoke a smile, but which can do nothing 
else.” If the State cannot repeal the Acts of Congress 
under which this corporation now exercises all its func- 
tions, it cannot indirectly accomplish the same pur- 
pose. This agent chosen by the Federal Government 
must continue to exist, enjoy its privileges and immuni- 
ties, and perform its obligations so long as that govern- 
ment wills. A constitutional law enacted by Congress, 
to carry into execution the power vested in the General 
Government confers privileges and immunities, and 
imposes obligations, which no State can in any manner 
retard, impede, burden or control. (McCulloch vs. 
Maryland, 4 Wheat., 316; Osborn vs. Bank of United 
States, 9 Wheat., 738; Weston vs. City of Charleston, 
2 Peters, 466.) This, says Chief Justice Marshall 
(4 Wheat., 436), is “the unavoidable consequence 
of that supremacy which the Constitution has declared.” . 
And again (p. 425): “ A law, absolutely repugnant to an- 
other, as entirely repeals that other as if express terms 


of repeal were used.” 
6 
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The Power to Tax is the Power to Destroy. 


The power of the State to tax the franchise of the Cen- 
tral Pacific Railroad Company, its right to exist and 
operate, is incompatible with the power of the Federal 
Government to adopt and use it as a governmental agent 


or instrument. 


Early Adjudications Defining the Relations which the means 
or Instrumentalities of the General Government bear to the 


States. 


In expounding the relations which the means, instru- 
ments and agencies of the General Government bear to 
the States, “a splendor of eloquence and strength of ar- 
gument seldom, if ever, surpassed,” has been supple- 
mented by judgments pronounced by the most illustrious 
of the line of great judges who have adorned the Ameri- 
can bench. Inthe investigation before us there are no 
strange waters to be traversed or new lands to be ex- 
plored. Thecourses have been laid, the paths marked, 
and if we but follow them, no mistake can be made. 

In McCulloch vs. Maryland, (4 Wheaton, 400), the de- 
fendant in error, the State of Maryland, denied the ob- 
ligation of the law enacted by the Legislature of the 
Union creating the Bank of the United States, and the 
plaintiffin error on his part contested the validity of an 
act which had been passed by the Legislature of Mary- 
land, taxing the operations of the Bank. The first ques- 
tion made in the cause was: Has Congress power to 


incorporate a bank? This question the Court answered 
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in the affirmative. In discussing the question, the nature 
of the General Government was inquired into, the con- 
flicting powers of it and the State governments were 
brought into view, and the supremacy of their respective 
laws, when they are in operation, settled, and it was sub- 
stantially held: | | 

1. That the General Government emanates from and 
its powers were granted by the people; that though its 
powers are limited, itis supreme within its sphere of 
action, and its laws, when made in the pursuance of the 
Constitution, form the supreme law of the land. 

2. That there is nothing in the Constitution of the 
United States which excludes the use of incidental or 
implied powers. That if the end be legitimate and 
within the scope of the Constitution, all the means which 
are appropriate, which are plainly adapted to that end, 
and which are not prohibited, may be employed to carry 
it into effect. 

3. That the power to establish a corporation is not a 
distinct governmental power, but only the means of 
‘arrying into effect other powers. 

4, That Congress in carrying into effect any of the 
powers expressly given by the Constitution is the sole 
judge of the mode and manner and means by which 
such power may be executed, and of the propriety and 
necessity thereof. The question is one of legislative con- 
struction, and not of judicial cognizance. 

The -power to create a corporation as a substantive 


independent power does not exist in the General Govern- 
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ment; but the Government having the right to do an 
act, and having the duty imposed upon it of performing 
that act, must “ according to the dictates of reason, be 
allowed to select the means.” In the exercise of the 
right of selection, it may seize upon any means already 
in existence, and reasonably adapted to the purpose ; and 
if no-such means are in existence, or the means already 
in existence are not in the judgment of Congress the 
best to the end, it may bring into existence that 
artificial being commonly known as a corporation, and 
make it an instrument through which the powers of 
Government are to be exercised. It was not the fact that 
the General Government created a banking corporation 
which constituted that corporation a governmental 
agency. The creation of the corporation was a mere 
incident—the exercise of a power incident to the right 
of selection. It was the fact that Congress by law had 
endowed it with certain faculties relative to the fiscal 
operations of the Government, which threw around it the 
protection of one Government and shielded it from 
hostile legislation by the other. Nor is this mere 
matter of deduction or inference from the opinions 
of the Court. Chief Justice Marshall declares this to be 
so. ‘*‘ We donot,” said the Chief Justice, “ maintain 
that the corporate character of the bank exempts its 
operations from the action of State authorities. If an 
individual were to be endowed with the same faculties, 
for the same purposes, he would be equally protected 


in the exercise of those faculties.”’ Osborn vs. U. S. 
Bank, 9 Wheat., 362-3. 
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The second question made in McCulloch vs. Maryland 
(4 Wheat., 425), was whether the State of Maryland 
might, without violating the Constitution, tax the branch 
of the United States Bank established in that State? 

Counsel for the bank placed its claim to be exempted 
from the power of a State to tax its operations upon the 
paramount character of the Federal Constitution. On 
the part of the State it was contended, not that the 
States may directly resist a law of Congress, but that 
they may exercise their acknowledged powers upon it. 
and that the Federal Constitution leaves them this right, 
in the confidence that they will not be abused. In ex- 
amining these positions and subjecting them to the test 
of the Constitution, the Chief Justice, speaking for the 
Court, says: 


“We must be permitted to bestow a few considerations 
on the nature and extent of this original right of taxa- 
tion, which is acknowledged to remain with the States. 
It is admitted that the power of taxing the people 
and their property is essential to the very existence 
of the Government, and may be legitimately exercised 
on the objects to which it is applicable, to the utmost ex- 
tent to which the government may choose to carry it. The 
only security against the abuse of this power, is found in 
the structure of the government itself. In imposing a 
tax the Legislature acts upon its constituents. This is in 
general a sufficient security against erroneous and oppres- 
sive taxation. The peopleof a State, therefore, give to 
their government a right of taxing themselves and their 
property, and as the exigencies of government cannot be 
limited, they prescribe no limits to the exercise of this 
right, resting confidently on the interest of the legislator, 
and on the influence of the constituents over their rep- 
resentative, to guard them against its abuse. But the 
MEANS employed by the Government of the Union have 
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no security, nor is the right of a State to tax them sus- 
tained by the same theory. ‘Those means are not given 
by the people of a particular State, not given by the con- 


stituents of the Legislature, which claims the right to tax 


them, but by the people of all the States. ‘They are given 
by all, for the benefit of all—and upon theory, should 
be subjected to that government only which belongs to 
all.”” (Pp. 428, 429.) 

Again, the Court say: “There is no express provision 
for the case, but the claim ” (the claim of counsel of bank 
to be exempted from the power of the State to tax its 
operations) ‘‘ has been sustained on a principle which so 
entirely pervades the Constitution, is so intermixed with 
the materials which compose it, so interwoven with its 
web, so blended with its texture, as to be incapable of 
being separated from it, without rendering it into shreds. 

This great principle is, that the Constitution and 
the laws made in pursuance thereof are supreme; that 
they control the Constitution and laws of the respec- 
tive States, and cannot be controlled by them.” (P. 
426.) Again: “That the power of taxing it” (the 
bank) ‘‘ by States may be exercised so as to destroy 
it, is too obvious to be denied. But taxation is said to 
be an absolute power which acknowledges no other 
limits than those expressly prescribed in the Constitution, 
and, like sovereign power of every other description, is 
trusted to the discretion of those who use it. But the very 
terms of this argument admit that the sovereignty of the 
State, in the article of taxation itself is subordinate to, and 
may be controlled by the Constitution of the United 
States. How far it has been controlled by that instru- 
ment must be a question of construction. In making this 
construction no principle not declared can be admissible 
which would defeat the legitimate operations of a supreme 
government. It is of the very essence of supremacy to 
remove all obstacles to its action in its own sphere, and 
so to modify every power vested in subordinate govern- 
ments as to exempt its own operations from their own in- 
fluence. This effect need not be stated in terms. It is 
so involved in the declaration of supremacy, so neces- 
sarily implied in it, that the expression of it could not 
make it more certain. (Id., p. 427.) 
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To give effect to this supremacy the Court construes 
the Federal Constitution as placing, beyond the reach of 
the State, all the powers which are conferred by the people 
of the United States on the Government of the Union, 
and all of the means which are selected for the purpose 
of carrying those powers into execution. It maintains 
that by so doing, relief is had from clashing sovereignty 
and from. interfering powers, “ from a repugnancy be- 
tween‘a right in one government to pull down what there 
isan acknowledged right in another to build up—from 
the incompatability of a right in one government to de- 
stroy what there is a right in another to preserve. We 
are not driven to the perplexing inquiry so unfit for 
the judicial department, what degree of taxation is the 
legitimate use, and what degree may amount to the abuse 
of the power. The attempt to use it” (the taxing power) 
‘‘on the means employed by the Government of the Union 
in pursuance of the Constitution, is itself an abuse, be- 
cause it is‘the usurpation of a power which the people of 
a single State cannot give.” 

We find, then, on ajust theory, a total failure of this orig- 
inal right to tax the means employed by the government of 
the Union, for the execution of its powers. The right 
never existed, and the question whether it has been sur- 
rendered, cannot arise.”” (P. 430.) 

Still pursuing the subject, the Court asserts: “‘ That 
the power to tax involves the power to destroy ; that the 
power to destroy may defeat and render useless the 
power to create ; that there is a plain repugnance in con- 


ferring on one government a power to control the consti- 
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tutional measures of another, which other, with respect 
to those very measures is declared to be supreme over 
that which exerts the control, are propositions not to be 
denied. * * * The Legislature of the Union alone, 
therefore, can be trusted by the people with the power 
of controlling measures which concern all, in the confi- 
dence that it will not be abused. * * * The ques- 
tion is, in truth, a question of supremacy ; and if the 
right of the State to tax the means employed by the 
General Government be conceded, the declaration that 
the Constitution, and the laws made in pursuance tlhreére- 
of, shall be the supreme law of the land, is an empty and 
unmeaning declamation.”’ 

The Judges were unanimous in the conclusion “ that 
the States have no power, by taxation or otherwise to re- 
tard, impede, burden, or in any manner control the opera- 
tion of the constitutional laws enacted by Congress to 
carry into execution the powers vested in the General 
Government.” (P. 436.) 

In McCulloch vs. Maryland the tax involved was a 
stamp tax sought to be imposed by the State of Mary- 
land upon the paper upon which the notes of the bank 
were printed. The tax was held unconstitutional, upon 
the ground that it was “‘ a tax on the operation of an in- 
strument employed by the Government of the Union to 
carry its powers into execution.” (P. 437.) It was not 
unconstitutional because it imposed a tax upon the oper- 
ations of a Federal corporation, but because it imposed a 
tax upon “ an instrument employed by the Government.” 
The test of immunity was not the corporate character, 
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but the purpose for which it was used by the General 
Government. 

The next case in order of time is that of Osborn vs. U. 
S. Bank (9 Wheaton, 738). The State tax, the valid- 
ity of which was attempted to be maintained in Osborn 
vs. U. S. Bank, was a tax laid by the Legislature of 
Ohio upon the right of the branch banks to do business 
in that State. It seems to have been conceded by coun- 
sel for the plaintiff in error, the party maintaining the 
validity of the tax, that the Government had the right 
to preserve the bank as its agent or instrument; but a 
distinction was sought to be made between the tax in 
question—a tax upon the business of the bank—and a 
tax levied upon the corporate franchise or right of the 
agent to exist. The Court held that no such distinction 
existed. ‘‘ That to tax its faculties, its trade and occupa- 
tion is to tax the bank itself ; to destroy or preserve the 
one is to destroy or preserve the other.” (P. 862.) 

At this point in the argument we desire to bring into 
prominence the fact that in Osborn vs U. S. Bank it was 
held that there was no distinction between a tax upon 
the right of the instrument to exist, and atax upon the 
operations of the instrument, and that this being so, all 
that was said in McCulloch vs. Maryland, relative to the 
power of a State to tax the operations of a governmental 
agent, applies with equal force when right to tax the ex- 
istence of the agent is in question. 

In their order, the next case is that of Weston vs. The 
City of Charleston, 2 Peters, 449. This case arose out of 
an attempt on the part of the City of Charleston to levy 
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a tax of 25 cents upon every $100 of the 6 and7 per cent 
stock of the United States, owned and possessed within 
the limits of that city. The Court, Chief Justice Marshall 
rendering the decision, held the case to be within the 
principle settled in McCulloch vs. The State of Maryland, 
and reaffirmed the opinion in that case. In the argu- 
ment it was not denied that the States could not tax any 
of the instruments or means used by the General Gov- 
ernment in the execution of its powers (p. 479). But it 
ras“ contended that only such taxes as were directly 
laid upon the means or instrument fell within the inhibi- 
tion of the Federal Constitution. In answer to this 
argument, the Court said that any law directly obstruct- 
ing the operation of a Constitutional Act of Congress, 
or hindering, impeding or burdening its operation was 
admittedly void, and that no distinction could be taken 
between direct opposition and those measures which may 


consequently affect the means. 


After many years had elapsed, and when the great 
lawyers and judges who had participated in the discus- 
sionsand decisions before referred to were resting in 
honored graves, another generation of judges and law- 
yers came to the consideration of the grave question in- 
volved. The Legislature of the State of Pennsylvania 
passed a law which authorized the assessment of a State 
and county tax upon ‘all offices and posts of profit.” 
One Daniel Dobbins, a citizen and resident of the State 


of Pennsylvania, a captain in the Revenue Cutter Ser- 


vice of the United States, commanding the revenue cutter 
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‘Erie,’ on the Erie Station, was assessed under this Act 
upon the office which he held. He resisted the payment 
of the tax. Suit was brought in the State Courts to 
enforce it, and judgment was finally rendered by the 
Supreme Court of Pennsylvania, sustaining the tax. 
Capt. Dobbins brought the case to the Supreme Court of 
the United States by a writ of error. (Dobbins vs. The 
Commissioners of Erie County, 16 Peters, 435.) In the 
Supreme Court of the United States, counsel for the 
defendant in error admitted that a State tax upon the 
hull and apparel of the revenue cutter commanded by 
Capt. Dobbins would have been unconstitutional, for the 
reason that the cutter “was the ‘means’ or ‘ instru- 
ment’” of the Government. (Counsel might also have 
placed his admission upon another ground, 7. e., that the 
cutter was the property of the United States.) But he 
maintained that the tax by the State was not of such 
instrument, but of one of her citizens, whose income was 
rated to fix the amount of his contribution to the public 
burden. The Court, after clearing the case of objections 
which did not relate to the constitutionality of the tax, 
proceded to discuss the question, “ whether the plaintiff 
is liable to be rated and assessed for his office under the 


, 


United States, for county rates and levies ? 
Say the Court (p. 447): 


“Taxation is a sacred right, essential to the existence 
of government; an incident of sovereignty. The right 
of legislation is co-extensive with the incident, to attach 
it upon all persons and property within the jurisdiction 
of a State. But in our system there are limitations 
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upon that right. There is a concurrent right of legisla- 
tion in the State, and the United States, except as both 
are restrained by the Constitution of the United States. 
Both are restrained upon this subject by express prohi- 
bitions in the Constitution. And the States by such as 
are necessarily implied when the exercise of a right 
by the State conflicts with the perfect execution of 
another sovereign power delegated to the United States. 
That occurs when taxation by a State acts upon 
the instruments, emoluments and _ persons, which 
the United States may use and employ as _ neces- 
sary and proper means to execute their sover- 
eign power * * * * Congress has power to lay and 
collect taxes, duties, imposts, etc., and to regulate com- 
merce with foreign nations and among the several states, 
and with the Indian tribes. Neither can be done without 
legislation.” 


The Court held, that to do either, a complicated ma- 
chinery of forms, instruments, and persons must be es- 
tablished, and that laws to these ends constitute legisla- 
tion by Congress in execution of sovereign powers. 
‘They are the means necessary to the allowed end: the 
end, the great objects which the Constitution was intended 
to secure to the States in their character as a nation.” 
(P. 448.) 

In applying the principles stated to the case in judg- 
ment, the Court say : 


“ Is the officer, as such, less a means to carry into ef- 
fect these great objects than the vessel which he com- 
mands, the instruments which are used to navigate her, 
or the guns put on board to enforce obedience to the law. 
These inanimate objects, it is admitted, cannot be taxed 
by a State, because they are means. Is not the officer 
more so,who gives use and efficacy to the whole?” 
(P. 448.) 
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“The unconstitutionality” (of the tax in question) 
‘“‘may be safely put—though is not the only ground—upon 
its interference with the constitutional means which have 
been legislated by the Government of the United States, 
to carry into effect its powers to lay and collect taxes, 
duties, imposts, etc., and to regulate commerce. In our 
view, it presents a case of as strong interference as was 
presented by the tax imposed by Maryland, in the case of 
McCulloch, 4 Wheaton, 316, and the tax of the City 
Council of Charleston, in Weston’s case, 2 Peters, 449, 
in both of which it was decided by this Court that a State 
cannot lay a tax upon the constitutional means employed 
by the Government of the Union to execute its constitu- 
tional powers.” (449.) 

The other ground upon which the Supreme Court of 
the United States held that the immunity might be 
tested, was the exemption of the salaries of all officers 
of the United States from taxation by the States ; but 
the main ground upon which it held it might safely be 
placed, was that of interference by the States with the 
means employed by the Government of the Union 
to execute its powers. Bearing this proposition 
steadily in view, let us now consider whether, if 
Congress, instead of constructing the revenue cutter 
“Erie” in a navy-yard of the United States, had seen 
proper by law to authorize Capt. Dobbins to construct it, 
and had loaned him the money of the Government to aid 
in such construction, and had taken a mortgage upon the 
vessel to secure that loan, and had authorized Capt. Dob- 
bins to use the vessel in part in private business, reserving 
the right to control that business to a certain extent, but 
requiring him at all times to hold himself and the vessel 


to which he held the legal title, in readiness to execute 
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the orders of the Government relating to the revenue ser- 
vice on Lake Erie, and let us further suppose that Con- 
gress, instead of fixing his compensation had allowed 
him to receive it from the private business in which he 
was engaged. In this event would the relation of Cap- 
tain Dobbins, or of his ship, toward the National Gov- 
ernment have been changed? The relation of the ship 
in one respect would have changed, for the Government, 
instead of holding the legal title to it, would only holda 


mortgage upon it. 


Whether it still bore to the Government such a relation 
of means to an end as to exempt it from State taxation 
is a grave and serious question, upon which it will be 
seeu during the course of this argument the Supreme 
Court of the United States has been almost evenly di- 
vided, but granting, for the purposes of the argument, 
that in both respects the relation of the vessel to the 
United States would be changed, yet it is clear that the 
relation of Capt. Dobbins would remain the same. To 
prove that this is so, we refer again to Osborn vs. U. S. 
Bank, 9 Wheaton, 863, where it is said: 


“We do not maintain that the corporate character of 
the bank exempts its operations from the action of State 
authority. If an individual were to be endowed with the 
same faculties, for the same purpose, he would be equally 
protected in the exercise of those faculties.” 

‘The operations of the bank are believed not only to 
yield the compensation for its services to the Govern- 
ment, but to be essential to the performance of these ser- 
vices. * * * The business of the bank consti- 


tutes its capacity to perform its functions as a machine 
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for the money transactions of the Government. Its cor- 
porate character is merely an incident which enables it 
to transact that business more beneficially.” 

“Were the Secretary of the Treasury to be authorized 
by law to appoint agencies throtghout the Union to per- 
form the public functions of the bank, and to be endowed 
with its faculties as a necessary auxiliary to those fune- 
tions, the operation of those agents would be as exempt 
from the control of the States as the bank, and not more 
so. If, instead of the Secretary of the Treasury, a dis- 
tinct office were to be created for the purpose, filled by a 
person who should receive as a compensation for his 
time, labor and expense the profits of the banking busi- 
ness instead of other emoluments, to be drawn from the 
treasury, which banking business was essential to the 
operation of the Government, would each State in the 
Union possess a right to control these operations ?”’ 

“The question on which this right would depend must 
always be: Are these faculties so essential to the fiscal 
operation of the Government as to authorize Congress to 
confer them? Let this be admitted, and the question : 
Does the right to preserve them exist 7?—must always be 
answered in the affirmative.” (863, 864.) 


It having been authoritatively determined in Osborn 
vs. The U. S. Bank that so far as immunity was con- 
cerned there was no distinction between a tax upon the 
means or agent and a tax upon the operations of the 
means and the agent—that one was the equivalent of the 
other—therefore, upon the authority of that case, and 
upon the case of Dobbins vs. The Commissioners, it may 
be safely asserted that the relation of Capt. Dobbins to 
the United States would remain unchanged, although 
the vessel which he commanded was his own private 
property, and not within the immunity. 

Then, how stands the case of the Central Pacific Rail- 


road Company, assuming it to be, strictly speaking, a 
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State Corporation only ? It is a citizen and resident of 
the State of California, as Capt. Dobbins was a citizen 
and resident of the State of Pennsylvania. The Con- 
gress of the United States has seized upon it as a means 
to execute the war power of the National Government, 
as Congress selected Capt. Dobbins as a means to execute 
the revenue powers. Congress has placed it in charge of 
a national work, originating in national necessities, and 
having as its end the promotion of the welfare of the 
whole country. 

In each case the primary object of the government 
was to advance its own interests—in the one to secure a 
vessel, and the other to secure a road which could be 
used for national purposes. In both, the person who 
commands and controls, who gives effect to this Con- 
gressional intent, is an agent or means to the end, and 
must be within the protection of the Federal Govern- 
ment, or the purposes and intent of that Government 
would be at the mercy of hostile legislation by the States. 


The Transcontinental Roads Were Born of War. 


The transcontinental road, dedicated now chiefly to 
the promotion of the peaceful arts, was born in war. It 
is true that a few of the prominent men of the nation had 
long looked forward to such a work; and that the people 


of California, forming an isolated community, had as 
early as May 1, 1852, through their Legislature, declared 
“that the interests of this State, as well as those of the 
whole Union, require the immediate action of the Gov- 
ernment of the United States for the construction of a 
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national thoroughfare connecting the navigable waters 
of the Atlantic and Pacific Oceans, for the purposes of 
‘ national safety in the event of war, and to promote the 
highest commercial interests of the Republic,” and 
granted the right of way through the State to 
the United States for the purpose of  construct- 
ing such a road. (Statutes California, 1852, p. 150.) 
Again, in 1859, the Legislature passed a resolution call- 
ing a convention ‘ to consider the refusal of Con- 
gress to take efficient measures for the construction 
of a railroad from the Atlantic States to the Pacific, and 
to adopt measures whereby the building of said road can 
be accomplished.” (Statutes Cal., 1859, 391.) And at 
the same session the Legislature memorialized Congress 
to pass a law authorizing the construction of such a road, 
and asking that lands be granted in aid thereof. (Stat- 
utes 1859, p. 395.) These various measures of the State 
of California are referred to, to show that in the judg- 
ment of the State the work was a proper one for the 
Federal Government, and national in its character. But 
nothing came of these acts and resolves. It was only 
when war, in fact, was at hand, that the National Govy- 


ernment moved in the premises. 
The Work a National One. 


We have seen that the State of California had uni- 
formly characterized the work as a national one. That 
Congress declared the purpose of the Act of 1862 to be 
“to promote the public welfare by the construction of 


said railroad and telegraph line, and keeping the same in 
; | 
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working order, and to secure to the Government at all 
times, but particularly in time of war, the use and bene- 
fit of the same for postal and military and other pur- 
poses.” (Sec. 18, Act of 1862.) Here, then, we have the 
declaration of the legislative department of both State 
and Federal Government that the paramount purpose of 
the road is a national one ; and that the means by which 


it was to be constructed and used were national means. 
Judicial Construction. 


We come now to consider how the judicial department 
of the Federal Government has construed the Pacific 
Railroad Acts, and what that department has said upon 
the question—whether the trans-continental road is a 
national machine, and the persons in charge of it agents 
of the Federal Government to carry into execution its 
lawful purposes—whether or not such persons have been 
selected by the General Government as means to the ends 
sought to be attained by the Pacific Railroad Acts. In 
the case of the United States ys. Union Pac. R. R. Co., 91 
U. S., 79, the Court say : 


‘“ Although a free people, when resolved upon a course 
of action, can accomplish great results, the scheme for 
building a railroad two thousand miles in length, over 
deserts, across mountains, and through acountry inhabited 
by Indians jealous of intrusion upon their rights, was uni- 
versally regarded at the time as a bold and hazardous un- 
dertaking. It is nothing to the purpose that the appre- 
hended difficulties in a great measure disappeared after 
trial, and that the road was constructed at less cost of 
time and money than had been considered possible. No 
argument can be drawn from the wisdom that comes after 
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the fact. Congress acted with reference to a state of 
things believed at the time to exist ; and in interpreting 
its legislation, no aid can be derived from subsequent 
events. The project of building the road was not con- 
ceived for private ends; and the prevalent opinion was 
that it could not be worked out by private capital alone. 
[t was a national work, originating in national necessi- 
ties, and requiring national assistance. 

“The policy of the country, to say nothing of the sup- 
posed want of constitutional power, stood in the way of 
the United States taking the work into its own hands. 
Even if this were not so, reasons of economy suggested 
that it were better to enlist private capital and enterprise 
in the project by offering the requisite inducements. 
Congress undertook to do this in order to promote the 
construction and operation of a work deemed essential 
to the security of great public interests. 

‘It is true, the scheme contemplated profit to individ- 
uals; for, without a reasonable expectation of this, capital 
could not be obtained, nor the requisite skill and enter- 
prise. But this consideration does not in itself change 
the relation of the parties to this suit. This might have 
been so if the Government had incorporated a company 
to advance private interests, and agreed to aid: it on ac- 
count of the supposed incidental advantages which the 
public would derive from the completion of the projected 
railway. But the primary object of the Government was 
to advance its own interests, and it endeavored to engage 
individual co-operation as a means to an end—the secur- 
ing a road which could be used for its own purposes. 
The obligations, therefore, which were imposed on the 
company incorporated to build it, must depend on the 
true meaning of the enactment itself, viewed in the light 
of contemporaneous history. 

“It has been observed by this Court, that the title of 
an Act, especially in congressional legislation, furnishes 
little aid in the construction of it, because the body of 
the Act, in so many cases, has no reference to the matter 
specified in the title. Hadden vs. The Collector, 5 Wall., 
110. This is true, and we have no disposition to depart 
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from this rule; but the title even, of the original act of 
1862, incorporating the appellee, seems to have been 
the subject of special consideration, for it truly discloses 
the general purpose of Congress in passing it. It is ‘An 
Act to aid in the construction of a railroad and telegraph 
line from the Missouri River to the Pacific Ocean, and 
to secure to the Government the use of the same for 
postal, military, and other purposes.’ That there should, 
however, be no doubt of the national character of the 
contemplated work, the body of the Act contains these 
significant words: ‘And the better to accomplish the 
object of this Act—namely to promote the public inter- 
est and welfare by the construction of said railroad and 
telegraph line, and keeping the same in working order, 
and to secure to the Government at all times (but par- 
ticularly in time of war) the use and benefits of the same 
for postal, military, and other purposes—Congress may 
at any time, having due regard for the rights of said 
companies named herein, add to, alter, amend, or appeal 
this Act.’ 12 Stat., p. 497. Indeed, the whole Act con- 
tains unmistakable evidence that, if Congress was put to 
the necessity of carrying on a great public enterprise by 
the instrumentality of private corporations, it took care 
that there should be no misunderstanding about the 
objects to be attained, or the motives which influenced 
its action. 

‘Tf it had been equally explicit in the provisions re- 
garding the bonds to be issued in aid of the company, 
there would have been no occasion for this suit. But 
even in this particular, looking to the motives which 
prompted the act and to the objects intended to be 
effected by it, we do not think there is any serious diffi- 
culty in getting at the true meaning of Congress. The 
act itself was an experiment. It must be considered in 
the nature of a proposal to enterprising men to engage 
in the work ; for, with untried obstacles in the way, there 
was no certainty that capital could be enlisted. If en- 
listed at all, it could only be on conditions which would 
insure, in case of success, remuneration proportionate 
to the risk incurred.” 
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The object was “ protection to the people” of the 
Pacific Coast. The road was viewed as a ‘‘ national 
undertaking for 4 national purpose.” It was a “ military 
necessity.” ,The project “‘ was not conceived for private 
ends,” It “ originated in national necessities.” ‘“ Profit 
to individuals” was contemplated, “ but this considera- 
tion does not in itself change the relation of the parties.” 
The “primary object of the Government was to advance 
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its own interests.”” Individual co-operation was an inci- 
dent—‘‘a meansto an end.” That end the “ securing of 
a road which could be used for national purposes.”” The 
Central Pacific Railroad Company was one of the 
‘‘means”’ which Congress selected to secure the end. 
Congress charged it with the construction and mainte- 
nance of the road, gave it command of a national instru- 
ment, and the question now is: Does that corporation in 
the economy of government rank with andenjoy the im- 
munities of the captain of a revenue cutter “on the 


Erie Station ?’’ 


Late Adjudications Defining the Relations which the Means 
or Instrumentalities of the General Government bear to 
the States. 


The Union Pacific Railway Company,Eastern Division, 
is the corporation mentioned in section 9 of the Railroad 
Act of 1862, asthe ‘“‘ Leavenworth, Pawnee and Western 
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Railroad Company of Kansas.” It was chartered by the 
Legislature of the Territory of Kansas, and subsequently 
by the State of Kansas. The Pacific Railroad Act of 


1862 constituted it one of the companies which, in con- 
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nection with the Union Pacific and Central Pacific, was 
to construct and maintain the trans-continental road. To 
the Union Pacific Railroad, chartered by Congress, it 
bears the same relation as the Central Pacific, with this 
exception, that the provisions in the Act of 1864, section 
16, which provides that the Central Pacific Railroad 
Company shall‘ enjoy all the rights, privileges and bene- 
fits conferred by this Act upon the said Union Pacific 
Railroad Company” had no application to the Kansas 
company. After the road was completed through the 
State of Kansas the Legislature passed a law, laying 
certain taxes upon the tangible property of the company 
within the jurisdiction of the State. The payment of 
these taxes was resisted by the company, upon the 
ground that it was an agent of the General Government, 
and that a tax upon its property would retard, impede, 
burden and control the company in the discharge of its 
duties and obligations to the Federal Government. The 
issue thus made came before the Supreme Court of the 
United States for determination in Thompson vs. The Pacific 
R. R. (9 Wallace, 579). The question for determination, as 
stated by the Court, was: “Can the right of this road to 
exemption from such taxation (7. e. upon its tangible 
property) be maintained in the absence of any legis- 
lation by Congress to that effect?” (p. 589.) 
The Court, after reviewing the various. cases 
bearing upon the question, say: “ We fully recognize the 
soundness of the doctrine that no State has a right to 
tax the means employed by the Government of the 


Union for the execution of its powers, but we think 
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there is a clear distinction between a means employed by 
the Government and the property of agents employed by 
the Government Taxation of the agency is taxation of 
the means ; taxation of the property of the agent is not 
always nor generally taxation of the means” (p. 691). 
The Court determined that the tax levied’ by 
the State of Kansas’ being upon the _ property, 
and not upon the agency itself, was not within the 
immunity, and the Act of the Legislature of the State of 
Kansas was constitutional, and could be enforced. Some 
expressions in the opinion delivered by the Chief Justice 
in the case just cited led to the belief that the Court 
might maintain that there was a distinction between the 
property of the agent, if that agent was a State corpora- 
tion, and the property of the agent, when that agent was 


a Federal corporation. 


But in the case of The Railroad Co. vs. Peniston, 18 
Wallace, p. 5, it was held that no such distinction existed, 
and that the question was not whether it was a Federal 
or State corporation, but that the immunity rested upon 
the fact that the person or corporation claiming it, had 
been selected by the General Government as an agent in 
the executiou of its powers. In that case the tax involved 
was one laid by the State of Nebraska upon the tangible 
property of the Union Pac. R. R., a corporation created 
by Congress. The Court in its opinion refers to the 
case of Thompson vs. U. P. R. R. Co., 9 Wallace, and 
says: “It is true that in the opinion delivered by the 


Chief Justice, reference was made to the fact that the 
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defendants were a State corporation, and an argument 
was attempted to be drawn from this to distinguish the 
case from McCulloch vs. The State of Maryland” (p. 36). 


‘‘ But,” say the Court, “‘ when the question is as in the 
present case, whether the taxation of property is taxation 
of means, instruments or agencies by which the United 
States carries out its powers, it is impossible to see how 
it can be pertinent to inquire whence the property origi- 
nated, or from whom its present owners obtained it. The 
United States have no more ownership of the road au- 
thorized by Congress than they had in the road author- 
ized by Kansas. If the taxation of either is unlawful, it 
is because the States cannot obstruct the exercise of 
national powers” (p. 34). ‘‘ There is no differenee which 
can be pointed out between the nature, extent or pur- 
poses of their agency and those of the corporation 
complainants in this particular case” (p. 33). 

‘“ As was saidin Weston vs. Charleston, they (the States) 
cannot, by taxation or otherwise, ‘retard, impede, burden, 
or in any manner control the operation of the Consti- 
tutional laws enacted by Congress to carry into execution 
the powers vested in the General Government.’ The im- 
plied inhibition, if any exists, is against such obstruction, 
and that must be the same, whether the corporation 
whose property is taxed was created by Congress or by a 
State Legislature.”’ 


Reference is then made by the Court to the fact that 
in McCulloch vs, Maryland the tax was upon the opera- 
tion of the agent; that in the case of Osborn vs. The 
Bank, the tax was upon its right to transact business, 
and that a clear distinction was taken between the right 
of a State to tax the operation or existence of the agent, 
and a right to tax its tangible property within the juris- 
diction of the State, and this distinction, says the Court, 
“so clearly drawn in the earlier decisions between a tax 
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on the property of a governmental agent and a tax upon 
the operation of such agent, or upon his right to be, has 
ever since been recognized.” (P. 36.) 

And again: “It is therefore manifest that exemption 
of Federal agencies froin State taxation is dependant 
not upon the nature of the agents, or upon the mode of 
their constitution, or upon the fact that they are agents, 
but upon the effect of the tax—that is, upon the ques- 
tion whether the tax does in truth deprive them of power 
to serve the Government as they were intended to serve 
it, or does hinder the efficient exercise of their power. 
A tax upon their property has no such necessary effect ; 
it leaves them free to discharge the duties which they 
have undertaken to perform. A tax upon their oper- 
ations is a direct obstruction to the exercises of the Fed- 
eral power’’ (p. 37). And further: “In this case the 
tax is laid upon the property of the railroad company 
precisely as was the tax complained of in Thompson vs. 
The U. P. R. R. Co. It is not imposed upon the fran- 
chises, or the right of the company to exist and perform 
the functions for which it was brought into béing ” 
(p. 37). 

The cases last cited are in harmony with the earlier 
decisions, and also with the principle laid down in the 
‘ase Of the Collector vs. Day, 11 Wallace, 127, in which 
it said: “ The exemption rests upon necessary implica- 
tion, and is upheld by the great law of self-preservation, 
as any Government whose means employed in conduct- 


ing its operations, if subject to the control of another 
q 
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and distinct Government, can exist only at the mercy of 
that Government. Of what avail are these means if an- 


other power can tax them at discretion ?”’ 


The National Bank cases hold that it is competent 
for Congress, in the establishment and arrangement 
of these means and agencies, to concede to the State 
such measures and modes of taxation as Congress deems 
consistent with the safety and efficiency of these 
means and agencies to execute the powers of the 
General Government. That is, taxation not by predomi- 
nance of State authority, but by virtue of Federal submis- 
sion of the subject to State taxation upon motives of 
Federal policy. But this concession is not a judicial 
question. The judicial conclusion excludes the taxation 
of the Federal means and agencies, and requires the ex- 
press assent of Federal authority, to support State taxa- 
tion and fix its mode and its measure. (Osborn vs. The 
Bank of U. S., supra.) 


In no subsequent case has the force of the reasoning 
or the weight of the authority of the cases of McCulloch 
vs. Maryland and Osborn vs. The Bank of the United States, 
been in the least abated, but on the contrary the prin- 
ciples established in those cases stand unbroken and im- 


pregnable. 
In the The Railroad Co. vs. Peniston (18 Wallace, 5,) 


the Supreme Court, by the clearest implication, maintain 
that if the tax complained of in Thompson vs. U. P. R. R 
Co., or the Railroad vs. Peniston had been imposed upon 
the franchise—the right of the company to exist—it 
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would not have been a tax within the province of the 
State Government to impose, but one prohibited by the 
Constitution of the United States. While upon this ques- 
tion the Court is unanimous, a majority determined that 
the tangible property of the companies, parties to those 
suits, was not within the immunity claimed, but the 
Court divided nearly evenly, the minority holding that 
the exemption extended not only to the existence and 
being of the agent, but to all of its property within the 
States. 

vongress by Act of July 1, 1862, and an amendatory 
Act of 1864, devolved upon the Central Pacific R. R. Co., 
individually and personally, the. power and duty of con- 
structing, maintaining and operating the western divi- 
sion of the trans-continental railroad. That company 
can not divest itself of these powers and duties without 
the express consent of Congress. 1 McCrary’s C. C. 
Repts., 192. 

Wood vs. Truckee Turnpike Co., 24 Cal., 486. 

Thomas vs. Armstrong, 7.Cal., 286. 

Monroe vs. Thomas, 5 Cal., 470. 


The same Acts made it the duty of these companies to 
operate the trans-continental road as one continuous line. 
That duty can be, and in the case of the U. P. R. R. Co., 
Eastern Division, has been enforced by mandate. The 
privileges and duties of these corporations, derived from 
and due to the Federal Government, are, as we have 
seen, personal in their nature. They cannot voluntarily 
divest themselves of either; nor can the right to per- 
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form the same be transferred without the consent of 
Congress either voluntarily or by forced sale. How then 
can it be said that a State tax upon the right of either 
company to exist could be enforced without hindering, 
delaying or impeding the operations of the Acts of Con- 
gress in question. 

Department No. 1, of the Supreme Court of California 
(C. P. R. R. Co. vs. S. B., of Eq., 1882), maintains that 
the right of the corporation to exist is derived from the 
State of California. Conceding that to be true, never- 
theless Congress, under the power to make war, has the 
right to seize upon this State corporation, and convert it 
into an instrumentality or means to that end, and having 
done so, the existence of a power in the State to destroy 
that instrument cannot be admitted. 

Let us take an illustration, not stronger, perhaps, than 
the case itself: Suppose that the Federal Government 
should acquire from the Government of Nicaragua the 
right to construct an inter-oceanic canal across its terri- 
tory, and that Congress in its wisdom should declare the 
Central Pacific Railroad Company an agent of the Fed- 
eral Government to construct that work, and should au- 
thorize the company to maintain the same and hold it 
upon demand, subject to the exclusive use of the United 
States for military purposes, would it be contended that 
the State of California could destroy the Central Pacific 
Railroad Company, and thus nullify the action of the 


Federal Government ? 
If the State should attempt the destruction of the 
company, and it should interpose in its defense the Act 
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of Congress, the question would not and could not be, 
whether the company was a Federal or a State corpora- 
tion, but would be, whether or not the Federal Govern- 
ment had selected it as a means or instrument to carry 
into execution the powers granted to that government, 
and this question determined in the affirmative would, in 
so far as it derived its rights and privileges from the 
National Government, place the company beyond the 
reach of the attacks made by the State, either upon its 


existence or upon its operations. 


In the opinion of the Supreme Court of California, 
some force is given to the fact that Congress has passed 
no Act exempting the property of the Central Pacific 
Railroad property from taxation. In Oslorn vs. United 
States Bank,7 Wheat., 3 W., it was contended that Congress 
must declare the exemption from State taxation, 
and that it was not to be implied by the Court, but the 
Court held to the contrary. Indeed, Congress has no 
substantive power to exempt property from State taxa- 
tion,and any provision to that effect in an Act of Congress 
would -be inoperative. 

The presence or absence of an exemption clause in the 
Act of Congress does not, and cannot affect the extent or 
operation of the Act of Congress. Congress has no 
power to revoke State laws. It legislates over subjects ; 
and over those subjects which are within its power its 
legislation is supreme, and necessarily overrules all in- 
consistent or repugnant State legislation. If the law of 
a State imposing a tax upon the franchise is opposed to 
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or inconsistent with any constitutional power which 
Congress has exercised, then, so far as the incompati- 
bility exists, the law is nugatory and void, necessarily, 
and by reason of the supremacy of the law of Congress. 
The Constitution gives to them supremacy when State 
laws oppose them, and the only question is, whether there 
is, or isnot, arepugnancy or hostility between the law of 
Congress and the law of the State. Ifit should be admitted 
that Congress, by express terms, could have exempted 
this franchise from State taxation, the whole argument is 
effectually given up, because such terms would add noth- 
ing to the effect and operation of an Act of Congress. 
If the tax be not inconsistent with—if it does not impede 
or affect the exercise of the powers of Congress, Congress 
would have no authority to exempt the franchise from its 
operation. If the tax is inconsistent with, or impedes or 
affects the exercise of the power, it is, as we have seen, 


for that reason alone, necessarily void. 


A State law is powerless to take away, restrain, or 
abridge that which the Federal authority has lawfully 
given, and it is immaterial whether the privilege or 
immunity exists as an implication under some provision 
of the Constitution or laws, or is expressly declared and 
established. (Pomeroy’s Const. Law, p. 248.) 


The cases which we have cited upon this question are 


all ably reviewed by Mr. Justice Gray, delivering the 
opinion of the Court in Van Brocklin vs. The State of 


Tennessee, 117 U. S., 151. 
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The learned Justice says: 


“While the power of taxation is one of vital import- 
ance, retained by the States, not abridged by the grant 
of a similar power to the Government of the Union, but 
to be concurrently exercised by the two governments, 
yet even this power of a State is subordinate to, and 
may be controlled by, the Constitution of the United 
States. 

That Constitution and the laws made in pursuance 
thereof are supreme ; they control the constitutions and 
laws of the respective States, and cannot be controlled 
by them. The people of a State give to their Govern- 
ment a right of taxing themselves and their property 
at its discretion. But the means employed by the Goy- 
ernment of the Union are not given by the people of 
a particular State, but by the people of all the States ; 
and being given by all, for the benefit of all, should be 
subjected to that Government only which belongs to all. 

All subjects over which the sovereign power of a State 
extends are objects of taxation; but those over which it 
does not extend are, upon the soundest principles, exempt 
from taxation. The sovereignty of a State extends to 
everything which exists by its own authority, or is intro- 
duced by its permission ; but does not extend to those 
means which are employed by Congress to carry into 
execution powers conferred on that body by the people of 
the United States.” 


Referring again to the Act of Congress under which 
this trans-continental road was built, and under which it 
is operated, we find this provision contained in the 6th 
section : 

“That the grants aforesaid are made upon condition 
that said companies shall pay said bonds at maturity and 
shall keep said railroad and telegraph lines in repair and 


use and shall at all times transmit dispatches over said 
telegraph line and transport mails, troops, and muni- 
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tions of. war, supplies and public stores upon said rail- 
road for the Government whenever required to do so by 
any department thereof, and that the Government shall 
at all times have the preference in the use of the same 
for all the purposes aforesaid.”’ 


It cannot at this day be denied that Congress has the 
constitutional authority to enact this law. It has the 
express authority to establish post routes, and to make 
war, and by implication has power to do every act which 
may be necessary to carry into execution these express 
powers. 

These powers are exercised not for the benefit of the 
people of any particular State, but for the people of all the 
States. They were given to Congress for the benefit of 
all and can be subjected only to the government to which 
belongs to all. Over neither of these subjects does the 
power of the State extend and therefore they cannot be 
the subjects of State taxation. The defendant, the Cen- 
tral Pacific Railroad, is bound by the Act of Congress to 
keep in repair and in _ use its line of railroad and 
telegraph. It is bound to transmit government messages 
over its telegraph lines, and transport over its road the 
mails, the troops, the munitions of war, supplies and pub- 
lic stores. These are in fact the great purposes for which 
Government aids were granted. That a State can tax the 
right to so use the road and telegraph line would seem 
not to admit of argument. 


The learned Justice, pursuing the same subject, says: 


“The attempt to use the taxing power of a State on 
the means employed by the Government of the Union, in 
pursuance of the Constitution, is itself an abuse, because 
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it is the usurpation of a power which the people of a single 
State cannot give. The power to tax involves the power 
to destroy ; the power to destroy may defeat and render 
useless the power to create ; and there is a plain repug- 
nance in conferring on one Government a power to con- 
trol the constitutional measures of another, which other, 
with respect to those very measures, is declared to be 
supreme over that which exerts the control. 

The States have no power, by taxation or otherwise, to 
retard, impede, burden, or in any manner controls the 
operations of the constitutional laws enacted by Congress 
to carry into execution the powers vested in the General 
Government.”’ 


In Pollard’s Lessee vs. Hagan, 3 Howard, U. S., page 
225, Mr. Justice McKinley, speaking for the Court, said : 

‘Every constitutional Act of Congress is passed by the 
will of the people of the United States expressed through 
their representatives on the subject matter of the enact- 
ment, and when so passed it becomes the supreme law of 
the land and operates by its own force on the subject 
matter in whatever State or Territory it may happen 
to be.” 


So farfrom it being necessary for Congress, when it 
selects the means through which the powers are to be 
executed, to declare that such means shall not be subject 
to State taxation and that the State shall do nothing to 
hinder or impede the operation of the law, it is extremely 
doubtful whether Congress could in any such case confer 
upon the State power to interfere in any way with the 
subject matter. 

It is a serious question whether Congress could author- 
ize a State to tax the means and instrumentalities of the 


Federal Government. If Congress could do this then it 
10 
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is in the power of Congress acting in conjunction with 
the States to destroy the National Government. It could 
authorize a State or any number of States to impose 
such burdens upon the operations of the National Gov- 
ernment as to render the operations impossible. If 
Congress can confer the power to tax the means employed 
by the Government of the Union, it can confer the 
power to destroy. For the power to tax involves the 


power to destroy. 


That every constitutional Act of Congress becomes 
the supreme law of the land and operates by its own 
force upon the subject matter in whatever State or Terri- 
tory it may happen to be, and that no State can in any- 
wise interfere with such operations, seems now to be be- 


yond the domain of argument. 


In the case of The Philadelphia and Southern Mail 
Steamship Company vs. The Commonwealth of Pennsylvania, 
122, U. S., 335, the question arose as to whether a 
State could constitutionally impose upon a Steam- 
ship Company, incorporated under its laws, a tax 
upon the gross receipts of such company, derived from 
the transportation of persons and property by sea, 
between different States and to and from foreign coun- 


tries. 


This question was answered in the negative upon the 
ground that the power to regulate commerce was a 
national power and that no State could by taxation or 


otherwise interfere with its exercise. 


— 
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Mr. Justice Bradley speaking for the Court said: ‘“ The 
question which underlies the immediate question in the 
case is, whether the imposition of the tax upon the 
steamship company’s receipts amounted to a regulation 
of, or an interference with, interstate and foreign com- 
merce, and was thus in conflict with the power granted 
by the Constitution to Congress? The tax was levied 
directly upon the receipts derived by the Company from 
its fares and freights for the transportation of persons 
and goods between different States, and between the 
States and foreign countries, and from the charter of its 
vessels which was for the same purpose. This transpor- 
tation was an act of interstate and foreign commerce. It 
was that and nothing else. In view of the decisions of 
this Court, it cannot be pretended that the State could 
constitutionally regulate or interfere with that commerce 
itself. But taxing is one of the forms of regulation. It 
is one of the principal forms. ‘Taxing the transporta- 
tion either by its tonnage, or its distance, or by the num- 
ber of trips performed, or in any other way, would 
certainly be a regulation of the commerce, a restriction 
upon it, a burden upon it. Clearly this could not be 
done by the State without interfering with the power of 
Congress. Foreign commerce has been fully regulated 
by Congress, and any regulations imposed by the States 
upon that branch of commerce would be a palpable inter- 
ference. If Congress has not made any express regula- 
tions with regard to interstate commerce, its inaction 
as we have often held, is equivalent to a declaration 
that it shall be free, in all cases where its power is 
exclusive ; and its power is necessarily exclusive when- 
ever the subject matter is national in its character and 
properly admits of only one uniform system. See the 
‘ases collected in Robbins vs. Shelby Taxing District, 120 
U. S., 489, 492, 493. Interstate commerce carried on 
by ships on the sea is surely of this character.” 

Again he says: “If the regulation of the transporta- 
tion belongs to the power of Congress to regulate com- 
merce, the regulation of fares and freights receivable for 
such transportation must equally belong to that power ; 
and any burdens imposed by the State on such receipts 
must be in conflict with it.’’ 
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In the case at bar the proposition is equally applica- 
ble. Congress under the power to declare ‘war, under 
the power to establish post routes, under the power to 
promote the public welfare, selected these roads, these 
companies as the instruments of the Government. It is 
not only their right, but their duty to existand to operate, 
and every burden imposed by a State on the right of 
these companies to exist, to operate and to carry into 
execution the powers conferred by Congress upon them 
must conflict with the national law from which those 


rights and powers are derived. 


Again the Court say, quoting Chief Justice Strong, in 


another case: 


“The State may tax its internal commerce, but if an 
act to tax interstate or foreign commerce is unconstitu- 


tional it is not cured by including in its provisions sub-_ 


jects within the jurisdiction of the State.” 


Apply this principle to the case at bar and we may 
admit that the State may impose a tax upon the rights 
of The Central Pacific Railroad Company, obtained from 
the State but this fact does not authorize it to include 
within the tax the rights and privileges conferred upon 
the company by the National Government and for 
national purposes. It may be that the position could be 
maintained here that this tax is a tax upon interstate 
commerce. If the Court did not take judicial notice of 
the law, under which these roads were built, yet the 
existence of such laws are pleaded and found in the case. 
The Court will take judicial notice of the country ; that 
this line of road is transcontinental; that it crosses the 


“< 
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line of States and Territories ; that it is operated as one 
continuous line and that its operations include inter- 


state commerce. 


This position however would not advance the argu- 
ment. It would simply be reasoning in a circle. The 
State is forbidden to interfere with interstate commerce 
because Congress has jurisdiction of the subject. 

It is the jurisdiction of the National Government over 
the subject matter which renders all State laws affecting 


the same null and void. 


Not more exclusive is the jurisdiction of Congress 
over interstate commerce than is its jurisdiction over 
post routes, and its authority to transport munitions of 


war and other military stores. 


It is clear upon principle that the franchise to carry 
on interstate commerce can not be subject to taxation by 


the States. 


The case last cited is conclusive upon that subject. 


Said the learned judge : 


“Tt certainly could not have been intended as a tax upon 
the corporate franchise, because, by the terms of the act it 
was laid equally on the corporations of other States doing 
business in Pennsylvania. If intended as a tax on the 
franchise of doing business,—which in this case is the 
business of transportation in carrying on interstate and 
foreign commerce—it would clearly be unconstitutional.” 


We ask if it is not as clearly unconstitutional to im- 
pose a tax upon the business of transporting the govern- 
ment mails, upon transporting its munitions of war and 
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upon performing the duties imposed upon a corporation 
or person by the Government of the United States for 


any national purpose. 


We quote further from the Steamship Company vs. 


Pennsylvania : 


‘Nor does it make any difference whether such com- 
merce is carried on by individuals or corporations.”’ 


* * * * * * 


“Tt is hardly necessary to add that the tax on the 
capital stock of the New Jersey Company, in that case 
was decided to be unconstitutional, because as the corpo- 
ration was a foreign one, the tax could only be construed 
as a tax for the privilege or franchise of carrying on its 
business, and that business was interstate commerce. 


* * * * * * 


But their business, as carriers in foreign or interstate 
commerce cannot be taxed by the State, under the plea 
that they are exercising a franchise. 


* * * * * * 


The corporate franchises, the property, the business, 
the income of corporations created by a State may un- 
doubtedly be taxed by the State; but in imposing such 
taxes, care should be taken not to interfere with or ham- 
per, directly or by indirection, interstate or foreign 
commerce or’any other matter exclusively within the jurisdic- 
tion of the Federal Government. 

This is a principle so often announced by the Courts 
and especially by this Court, that it may be received as 
an axiom of our constitutional jurisprudence. 9 


Now, mark the language: “ The corporate franchises, 
the property, the business, the income of corporations 


created by a State may undoubtedly be taxed by the 


State, but in imposing such taxes care should be taken 
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not to interfere with or hamper, directly or by indirec- 
tion, interstate or foreign commerce, or any other matter 


exclusively within the jurisdiction of the Federal Government.’ 


Recurring again to the record—case No. 664, subdivis- 
ion XXIX of answer, folio 48—the averment is as 
follows : 

‘Said pretended assessment made by the State Board 
of Equalization, is upon all ofthe franchises of defendant, 
and the said Board, in valuing the same, included the 


value of all the franchises and corporate powers held and 
exercised by defendant under said Acts of Congress.” 


The findings respond fully to the issue made by this 


averment and is as follows (finding XXX, folio 120): 


‘‘ Said pretended assessment made by the State Board 
of Equalization, and the tax claimed is upon all of the 
franchises, the existence and operation of defendant, and 
upon all the franchises and corporate powers held and 
exercised by defendant, as well as its right to exist and 
operate.” 


The subject matter of the Acts of Congress under which 
the transcontinental roads were built were within the 
exclusive jurisdiction of the National Government. 
The principle of the case from which we have quoted at 
length,.was the very principle which the defend- 
ants availed themselves of when the State attempted to 
interfere with and hamper the exercise by it of the 
powers which Congress constitutionally conferred. 

To hold that the State of California may tax all of the 
franchises, the existence and operations of the Central 
Pacific Railroad and all the franchises and corporate 
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powers held and exercised by the defendant as well as to 
tax its right to exist and to operate, as a constitutional 
adn valid exercise of State power would be to overthrow 
the authority of every case cited upon the subject. 

It would be to destroy an axiom of our constitutional 


jurisprudence. 


The Defendant Derives Most of its Franchises from the 
General Government, and is to all Intents and Pur- 


poses a Federal Corporation. 


We have in this argument treated the Central Pacific 
Railroad Company as a State corporation only. This 
is not true in point of fact, ‘so far as it was organ- 
ized under State laws it was with a capital of $8,500,- 
000, and to build a road from Sacramento City to 
the eastern boundary of California, a distance of one 
hundred and fifteen miles. Under the operation of 
its California charter it could only borrow money to an 
amount not exceeding its capital stock, and must provide 
a sinking fund for the ultimate redemption of its bonds. 
The State granted no power to build any road except 
from Sacramento tothe State line. Bythe Railroad Acts 
of 1862 and 1864 Congress granted it the right to build a 
road and telegraph line from San Francisco to the eastern 
boundary line of the State, and thence through the terri- 
tories of the United States until it met the road and 
telegraph line of the Union Pacific Company, and gave 
to it other privileges and immunities of corporate char- 


acter, which have been heretofore enumerated. In the 
Sinking Fund cases (99 U. S., 727,728,729,) the Supreme 
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Court of the United States, referring to the Central Pacific 
Railroad Company, expressly determine that these things 
were “ additions ”’ to the corporate power of the company, 
and say that “but for the corporate powers and finan- 
cial aid. granted by Congress it is not probable the 
road. would have been built.” It was upon this grant of 
corporate powers, franchises and immunities by Congress 
that the Court rested the authority of Congress to enact 
the “Thurman Bill.” If this Court should hold that 
the immunity from taxation is in any degree depend- 
ent upon the source from which the corporate pow- 
ers emanated, we have in the “Sinking Fund cases” 
the authoritative announcement of the Supreme Court 
of the United States that the franchise of the Central 
Pacific Railroad Company in part finds its source in con- 
gressional enactment, and that to the extent of the 
powers so conferred the franchise is a Federal franchise. 
This alone would render any scheme of State taxation of 
the franchise impracticable. How is that part of the 
franchise granted by the State to be segregated from 
that part granted by the General Government? Which 
part of the life of this being is at the mercy of the State ? 
Upon which member of its body may the State Tax Col- 
lector execute his judgment of death? ‘These would be 
pertinent questions if an attempt had been made to 
assess and tax part of the franchise of the company. But 
no such attempt has been made. The paltry considera- 
tions of “mine and thine ” have not agitated the State 
Board of Equalization, but with characteristic audacity 


it has seized upon the whole. 
ll 
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Congress has recognized the Central Pacific as a Fed- 
eral Corporation, Section 4 of the Act of April 10, 1869 
(16 U.S. at large, p. 56), authorized the Attorney-Gener- 
al to investigate whether or not the charter and all the 
franchises of the U. P. R. R. Co., and of the C. P. R. R. 
Co., had not been forfeited. 


The necessities of our case fall far short of requiring us 
to establish the national character of the Pacific Railroad 
Companies. With that character established, there 
could be no doubt that their franchises are exempt from 
State taxation, and that such is their character would 
seem to be no longer an open question in this court. 


In discussing this question, in relation to the compa- 


_nies mentioned in the Acts of Congress chartering the 


Union Pacific, and which were to build the roads con- 
necting with the eastern end of the Union Pacific (as the 
Central Pacific was to build the roads connecting with 
the western end), the Supreme Court of the United 
States, in the cases of the Pacific R. R. Removal Cases, 
115 U.S. Rep., p. 1. 


‘‘ Besides the legislation of Congress in reference to all 
the companies so consolidated, in the Acts of 1862 and 
1864, and subsequent acts, all which is reviewed and 
commented on in the opinion of this Court in Ames vs. 
Kansas (111 U. S., 449), shows that all the said compa- 
nies, before the said consolidation, had received large do- 
nations of land, subsidies, powers and privileges from 


Congress, and had accepted and were subject to impor- 
tant duties to the United States Government, and were 
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subject to a wide control of said Government, both in the 
construction and management of their roads and works ; 
and one of said companies, to wit, the Union Pacific 
Railroad Company, was originally incorporated and or- 
ganized under said acts, and was strictly a corporation of 
the United States, subject to the Acts of Congress, and 
having important duties to perform to the Government in 
the prosecution of its business. The facts that the last- 
named company is one of the constituent elements of 
the consolidated company, and that the entire system of 
roads now in its possession, and under its charge and 
control, constitutes one of the most comprehensive and 
important mediums of interstate commerce in the 
country, and that in all its transactions it is subject to 
the supervision and control of the Government of the 
United States, are sufficient, it seems to us, to bring the 
Kansas cases, as well as the other cases, fairly within the 


principle of the case of Osborn vs. The Bank. 


And the Court further say, in the same opinion: 
‘The whole being, capacities, authority, and obligations 
of the company thus consolidated, are so based upon, 
permeated by, and involved in the Acts of Congress re- 
ferred to, that it is impracticable, so far as the operations 
and transactions of the company are concerned, to dis- 
entangle those qualities and capacities which have their 
source and foundations in these Acts from those which 
are derived from State or territorial authority.” The 
same considerations are entirely applicable to the Cen- 
tral Pacific Railroad Company. In the case above 
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referred to, the point was distinctly made that defend- 
ant in error, the Kansas Company, must be regarded as 
having the same status as if it were still the Kansas Pa- 
cific Railroad Company, a corporation of the State of 


Kansas. 


The Court, after remarking that this point had already 
received consideration, say: “‘ But it may be added, as 
bearing on this particular case, that the original Kansas 
Company was authorized by the 9th section of the Pa- 
cific Railroad Act of July 1, 1862, to extend its road into 
the State of Missouri, that is, ‘to construct a railroad and 
telegraph line from the Missouri River, at the mouth of 
the Kansas River, on the south side thereof (which is in 
the State of Missouri), so as to connect with the Pacific 
Railroad of Missouri, fo the aforesaid point on the one- 
hundredth meridian of longitude,’ namely, the point 
where the Union Pacific was to commence. This pro- 
vision looked to the establishment of a continuous line of 
railroad from the Mississippi River, at St. Louis (the 
eastern terminus of the Pacific Railroad of Missouri), to 
the Pacific Ocean. ‘The power assumed by Congress in 
giving this authority to the Kansas company was, un- 
doubtedly, assumed to be within the power ‘to regulate 


) 


commerce among the several States ;’ and, although by 
an Act of the Legislature of Missouri, passed in Feb- 
ruary, 1865, the consent of that State was also given 
to the extension of the road into its territory, and to its 


connection with the Missouri road. The fact remains 


that the company claimed and assumed to exercise its 
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powers under the Act of Congress, as well as by the con- 
sent of the Legislature of Missouri.” 

The attempt of the State of California to levy a tax 
upon the existence of an agent of the National Govern- 
ment is a clear case of usurpation—an open defiance of 
the supremacy of the Federal Government as maintained 
in every adjudication made by the Supreme Court of the 


United States upon the subject. 


POINT II. 


That the Provisions of the Constitution and Laws of the State of California 
in Respect to the Assessment for Taxation of the Property of Railway 
Corporations Operating Railroads in more than one County are in 
Violation of the Fourteenth Amendment to the National Constitution, 
in so far as they require the Assessment of their Property at its full 
money value without making deduction as in the case of other cor- 
porations, and of natural persons for the value of the mortgages 
covering the property, assessed, thus imposing upon the defendant 
unequal burdens, and to that extent, denying to it the equal protec- 
tion of the law. 

A Corporation is a Person within the Meaning of the Four- 


teenth A mend ment. 


When this controversy first arose the State of Cali- 
fornia assumed the position that a corporation was not a 
person within the meaning of the Fourteenth Amend- 
ment, and, therefore, not entitled to its protection. 
Much time and learning were spent upon both sides in 
discussing this question, but the position taken by the 
defendant has been fully sustained by this Court. 

When the case of Santa Clara County vs. The Southern 
Pacific Railroad Company (118 U. 8S. 394) came on for 
argument in this Court, Mr. Chief Justice Waite said: 
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“The Court does not wish to hear argument on the 
question, whether the provision in the Fourteenth 
Amendment of the Constitution which forbids a State 
to deny to any person, within its jurisdiction the equal 
protection of the law, applies to these corporations. 
We are all of the opinion that it does.” 


Had the Supreme Court of California in the begin- 
ning taken this view of the question, it is probable that 
none of these cases would have ever reached this Court. 

McKinstry, Justice, delivering the opinion of the 
Supreme Court of the State of California in the case of 

The Central Pacific Railroad Company vs. The Board of 
Equalization, 60 Cal., p. 58, followed the opinion of Mr. 
Justice Woods, delivered, when a Circuit Judge, in the case 
of the Insurance Company vs. The City of New Orleans, and 
held that the word “ person ”’ in the Fourteenth Amend- 
ment did not include corporations. Said Mr. Justice 
McKinstry : 

“Tt may be urged that there is no practicable differ- 
ence between taxing railroad corporations at a higher 
rate or percentage upon the value of their property than 
is assessed upon the property of others, and establishing 

a mode of estimating the value of their property which 
results in the payment by them of more than is paid 
upon like property by others; but if this be true, are the 
provisions of the State constitution in conflict with the 


Fourteenth Amendment of the Constitution of the 
United States ?”’ 


He answers this question by holding that they are not 
in conflict because the word “ person” in the Fourteenth 
Amendment, did not include corporations. Had he held 
to the contrary there would seem to be no question, judg- 
ing from his statement of the case, that he would have 
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held, and the Court would have sustained him, that the 
tax was unequal and, therefore, prohibited by the Four- 
teenth Amendment. 

The Supreme Court of California has never, in any of 
the cases referred to, decided that the scheme found in 
the State Constitution for the taxation of railroad prop- 
erty operated in more than one county was constitutional. 
In the case of the People vs. Bd. Sup., of Sacramento, 59 
Cal., 325, “if the Constitution is constitutional,” and in 
C. P. R. R. vs. Board of Equalization, 60 Cal., 35, it held 
that a corporation was not a person and therefore could 


be discriminated against. 
A. 


The General and the Special System of Taxation, Under 
the New Constitution of California, Considered. —The 
Special System Violates the Rules of Equality, and Must 
Fall. 


“An obligation rests upon every property owner to 
contribute his proportionate share to the support of the 
Government.’’ 

The System to Enforce this Obligation. 

To enforce this obligation the Constitution of the State 
of California provides a system applicable to the great 
mass of property, the salient features of which are that 
all property shall be taxed in proportion to its value to 
be ascertained as provided by law (Art. XIII, section 1). 
That property shall be assessed in the county, city or dis- 
trict in which it is situated in the manner prescribed by 
law (Art. XIII, section 10). That the Boards of Super- 
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visors must equalize the valuation of the taxable prop- 
erty of the county (Art. XIII, section 9), and that a State 
Board of Equalization shall equalize valuations as be- 
tween the counties. (Id.) 

This system requires legislation to carry it into effect 
—the manner of assessment and the means by which the 
proportions are to be ascertained are left to legislation, 


except in so far as means for the latter purpose are found 


in the constitutional requirements relative to the Boards 


of Equalization. The legislation providing the manner 
of assessment, and the means of ascertaining proportions 
must be had in subordination to the constitutional pro- 
visions that ‘‘all laws of a general nature shall havea 
uniform operation” (Art. I, sec. 12), that “no local or 
special laws” shall be enacted “for the assessment or 
collection of taxes’’ (Art. IV, sec. 25, subdivision 10), 
that “ privileges and immunities” shall not be granted 
to any citizen or class of citizens ‘“‘ which upon the same 
terms shall not be granted to all citizens,” (Art. 1, sec. 
21), and that no person shall ‘ be deprived of life, lib- 
erty or property without due process of law.” (Art. I, 
sec. 13.) 


All of the safeguards compatible with the power in- 
volved are thrown around its exercise. The right of 


local self-government is acknowledged, for the assessment 
must be made by local officers. That each person is to 
pay a local tax in proportion to the value of his property, 
is admitted in the creation of a local board to adjust 
proportions. That the State tax is to be apportioned so 
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that equality is preserved between the taxpayers of dif- 
ferent localities, a State Board has been created to adjust 
proportions between the localities ; but above all, the right 
of every person to be heard at some point of time before 
his liability becomes fixed is recognized as a fundamental 
principle. 


DEPARTURE FROM THE SYSTEM. 


Having instituted this system—co-extensive in its 
operation with the territorial limits of the power levying 
the tax and including withing its scope all kinds of prop- 
erty, the same Constitution provides: ‘ The franchise, 
roadway, road-bed, rails and rolling-stock of all railroads 
operated in more than one county in this State shall be 
assessed by the State Board of Equalization, at their 
actual value, and the same shall be apportioned to the 
counties, cities and counties, cities, towns, townships and 
districts in which such railroads are located, in propor- 
tion to the number of miles of railway laid in such coun- 


ties, cities and counties, towns, townships and districts.” 


Franchises, roadways, road-beds, rails and rolling- 
stock, as separate and distinct classes of property, are 
not withdrawn from the operation of the general rule, 
for all such property, when owned by railroad compa- 
nies, the roads of which are operated in a single county. 


are governed by the general rule. 


Property situated partly in one county and partly in 
another is not as a class so withdrawn, for lands and 


- houses so situated fall within the general rule. 
12 
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Property operated in more than one county is not asa 
class so withdrawn, for telegraph lines, water ditches, 
flumes for transporting lumber for hire, stage and freight 
lines, turnpike roads, and other property so operated falls 
within the general rule. 

If a classification based upon use is admissible, none 
such has been made, for all property used in more than 
one county has not been included. 


If a classification based upon ownership is admissible, 
none such has been made, for all property owned by per- 
sons operating in more than one county has not been 
included. 

Locomotives, as a species of property, are not to be 
assessed by the State Board; but whether they are to be 
so assessed is made to depend upon whether they are 
owned by given persons or corporations. In other words, 
the discrimination is, in part, between owners of the 
same species of property. 

No class or genus or even species of property has been 
separated from the great mass and made subject to a 
special rule, but certain property has been taken out of 
the rule applicable to its species, and has been made, by 
reason of its ownership, subject to the special rule, and 
as to it, none of the safeguards thrown around the enjoy- 
ment of other like property have been preserved. 


No local assessor may fix its value ; no local board may 


consider it in adjusting proportions for local taxation. 
Its owner may not appeal to the local tribunal open to 
the owners of other property. (State Board of Equaliza- 
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tion vs. Board of Supervisors of Sacramento County.) The 
clause of the Constitution, which attempts to confer the 
whole power of valuation upon the State Board of Equal- 
ization, is arbitrary and self-executing. The Board may 
exercise its power unrestrained by the established prin- 
ciples of private rights and distributive justice. 


DANGEROUS AND UNUSUAL POWERS CLAIMED. 


The power of this board under the Constitution is 
strongly but accurately stated by the Attorney-General 
in his brief filed in the Supreme Court of California in 
the case of the San Francisco and North Pacific Railroad 
Company vs. The State Board of Equalization, (Brief, p. 
11.) Says the learned Attorney-General: “ There is 
nothing in the Constitution or statutes requiring such 
notice—(a notice of some kind to the property owner be- 
fore his liability is fixed)—or pointing out specifically the 
manner to be pursued by the board in making assess- 
ments and fixing valuations. This being so, it may adopt 
such a mode of proceeding as appears to it suitable and 
proper. * * * If the board has adopted no general 
rules applicable to all cases, then whatever manner was 
adopted by the board to make the present assessment 
complained of became the rule of this case, the board 
having authority to make rules for its government can 
change such rules as often as it sees fit; can adopt a new 
rule for each case that comes before the board, if it de- 


sires so to do.”’ 
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The Supreme Court of California, in the case above 
cited, fully sustained the position taken by the learned 
Attorney-General. 

From the time of the establishment of James II of the 
“High Commission ”’ to the time of the creation of the 
State Board of Equalization in California, no tribunal 
has existed either in England or America which ever 
claimed the right to deal with life, liberty or property, 
subject to no rules except those of its own pleasure, and 
changeable at its own will. 

It becomes this Court to pause before giving ear to the 
monstrous pretensions of the State Board of Equaliza- 
tions, voiced by the Attorney-General, and upheld by 
the Supreme Court of California. Nearly two cen- 
turies have elapsed since the unlimited power to deprive 
the citizens of property execpt in accordance with the 
“laws of the land” has been asserted in any country 
where the English language prevails. It is historical that 
the “ High Commission” dared not enforce its judgments 
against property because an attempt to do so would en- 
able the party injured to invoke the jurisdiction of the 
Common Law Courts. That the Solicitor-General shrank 
from facing such a Court, packed even though it was, with 
a claim that the ‘‘High Commission,” in passing upon 
property rights, “ could make rules for its own govern- 
ment, change such rules as often as it saw fit, and adopt 
a new rule for each case if it desired so to do.” 


Lord High Steward Jeffries’ answer to the Bishop of 
London, descriptive of the powers of that tribunal, 
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“This Court does not proceed upon written allegation ; 
its proceedings are summary and by word of mouth; no 
fixed mode of procedure ; no rules of evidence govern 
its movements,” is the same description Which the At- 
torney-General gives of the powers of the State Board 
of Equalization. The existence of unlimited power, 
both the Attorney-General ‘and Supreme Court of Cali- 
fornia feel, must be maintained, or all proceedings of 
the State Board of Equalization applicable to the case in 


hand must fall. 


The provision of the State Constitution making the 
discrimination and conferring the power in question is 
obnoxious to the Fourteenth Amendment to the Federal 
Constitution. 

1. It denies to persons within the jurisdiction of the 
State the equal protection of the laws; and 

2. It deprives such persons of their property without 


due process of the law. 
B. 


The Provision of the State Constitution which Provides for 
the Assessment of the Property of Railroad Companies 
Operating in Two or More Counties, Denies to Such Com- 
panies the Protection of the General Rules Prescribed in 


the Same Constitution, and is Therefore Void. 


The people of the United States have ordained (Sec. 
1, Art. XIV, Const. of U.S.) that “ No State shall make 
or enforce any law which shall abridge the privileges or 
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immunities of citizens of the United States. * * * 


nor deny to any person within its jurisdiction the equal 
protection of the law.” 

These inhibitions upon the States apply “to all the 
instrumentalities and agencies employed in the adminis- 


tration of its government. ”’ 
Ah Kow vs Nunan, 3 Sawyer, 157. 


“ It is doubtless true that a State may act through 


different agencies—either by its legislative, its executive, 


or its judicial authorities; and the prohibitions of the 
amendment extend to all action of the State denying 
equal protection of the laws, whether it be action by one 
of these agencies or by another.”’ 


Virginia vs. Rives, 100 U. S. R., 318; 
Ex-parte Virginia, id., 339 and 346. 


The langue of the 14th Amendment, in so far as it 
deals with “ privileges and immunities, ” is not new even 
to the Federal Constitution. 

The Second section of Article 1V of the Federal Con- 
stitution, declares that “the citizens of each State shall 
be entitled to all the privileges and immunities of 
citizens in the several States.” - 


The section last cited has universally been held, among 
other things, to mean that the citizens of all the States 
shall have the peculiar advantage of acquiring and hold- 
ing real as well as personal property, and that such 
property shall be protected and secured by the laws of 
the State in the same manner as the property of the 
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citizens of the State is protected, and that such property 
shall not be liable to any taxes or burdens to which the 


property of the citzen is not subject. 


Campbell vs. Morris, 3 H. & McH,, 554. 
Corfield vs. Coryell, 4 Wash., 361. 
Ward, vs. Morris, 4 H. & McH., 338. 
Wiley vs. Palmer, 14 Ala., N. S., 632. 
Crandall vs. State, 10 Conn., 348. 


To maintain the validity of the Constitution of the 
State of Californiain respect to the subject-matter of this 
action, it must be held that every other taxpayer in a 
county, except the parties in interest here, may apply to 
the local board of that county acting in a judicial capa- 
city, to redress a wrong done by an assessor in the val- 
uation of his property, or to relieve him of a burden 
not equally borne by others; but the parties in interest 
here cannot so apply. Can a law which admits of a 
proposition so monstrous be upheld in the very face of a 
constitutional provision which may be summed up in a 


single sentence—“ The equality of all before the law.” 


The new Constitution of California (Art. II, Section 
11,) provides that “ all laws of a general nature shall have 


’ 


a uniform operation ;” and in Section 21, Art. I, makes 
the declaration, “‘ Nor shall any citizen or class of citizens 
be granted privileges or immunities which, upon the same 
terms, shall not be granted to all citizens.”” The lan- 
guage of these clauses which limit the power of the Leg- 


islature if we substitute the word “ persons” for “ citi- 
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zens ”’ in the last clause would be the exact equivalent of 
the language of the 14th Amendment to the Federal Con- 
stitution, which limits the power of the States. ‘‘ No 
State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States * * * nor deny to any person within its juris- 
diction the equal protection of the laws.”’ 

If this proposition be correct we shall have but little 
difficulty in making the application to this case. To 
support it we have the judgment of the Court in Brooks 
vs. Hyde, 37 Cal., 376-7-8. That case arose under the 
old Constitution, and the question involved was the con- 
struction of Sec. 11, of Art. I, of that Constitution, “That 
all laws of a general nature shall have a uniform opera- 
tion.” In that case Mr. Justice Sanderson, delivering 
the opinion of and speaking for a majority of the Court 
said: (Brooks vs. Hyde, 37 Cal., pp. 376, 377 and 378.) 


‘ Whatever of difficulty there may be in comprehend- 
ing, when by itself considered, the precise office which 
this clause of our Constitution was designed to perform, 
it is removed when we read it in connection with the 
context of the Constitution, from which it was manifestly 
borrowed. 

“As a matter of history, it is well known that our Con- 
stitution is in many respects copied from that of Iowa. 
Upon motion of Mr. Gwin, the Constitution of lowa was 
adopted by the Constitutional Convention as a basis for 
ours, for the reason, as stated by him, that it was one of 
the latest and shortest. (Debates of Convention, p. 24.) 
The first article was reported by a committee of which 
Mr. Norton was chairman, and, as first reported, con- 
sisted of sixteen sections, including the one in question, 
bearing the same number which it now bas. Speaking 


MOM 
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of the report, Mr. Gwin said the first eight sections were 
from the Constitution of New York, and all the others 
were from the Constitution of lowa. (Debates of Conven- 
tion, 31.) So far as it goes, section eleven is a verbatim 
copy of section 6 of Article 1 of the Iowa Constitution, 
with the most important part left out. The latter section 
reads as follows: 


‘“*«Secrion 6. All laws of a general nature shall have 
a uniform operation ; the General Assembly shall not 
grant to any citizen or class of citizens privileges or 
immunities which, upon the same terms, shall not equally 
belong to all citizens.’ 

‘“ Here the meaning of the first clause of the sentence, 
which, by reason of the ‘glittering generality’ of the 
language, when by itself considered, is obscure if not 
unintelligible, is explained and made clear by the latter 
clause, which serves as a definition tothe first. The first 
clause is the shell, and the latter is the meat ; and it isa 
little surprising that our Constitutional Convention, if 
unwilling to take both should choose the former. Viewed 
through the medium of the latter clause, the meaning of 
the first is made so obvious that they may not have 
detected its intrinsic obscurity, and with a view to brev- 
ity, may have concluded to take the rule without its defi- 
nition. However that may be, the meaning of the clause, 
as used in the lowa Constitution, is obvious, and we must 
presume that when our Constitutional Convention bor- 
rowed the language they also borrowed the meaning, and 
designed that it should establish the same rule of legisla- 
tive action which, by express definition, it is made to 
establish in the Constitution from which it was taken. 

‘“ T am, therefore, of the opinion that the true intent 
and meaning of section eleven of article first of our 
Constitution is to the effect that the Legislatureshall not 
grant to any citizen or class of citizens privileges or 
immunities which, upon the same _ terms, shall not 
equally belong to all citizens. Thus interpreted, it 
affords a reasonable and salutary restriction upon legisla- 
tive power, and, in my judgment, any other reading 
would render it meaningless and absurd.” 

13 
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Mr. Justice Crockett expressed no opinion and Mr. 
Justice Rhodes dissented. The reasons for his dissent 
are not given, but from his well-known views, it was not 
because the majority of the Court had held the rule too 
strict, but just the reverse. 

In Ward vs. Flood, (48 Cal., 50,) Chief Justice Wallace, 
speaking for the Court, says: “‘ The protection of law is 
indeed inseparable from the assumed existence of a rec- 
ognized legal right, through vindication of which the 
protection is to operate. To declare, then, that each 
person within the jurisdiction of the State shall enjoy the 
equal protection of the laws, is necessarily to declare that 
the measure of legal rights within the State shall be equal 
and uniform.” 

In Guy vs. Hermance, (5 Cal., 74,) the Court say: 
“The Legislature * * cannot except one case or one 
party from the operation of a general rule of law, either 


as to the right or as to the remedy.” 


If these decisions are sound, it is clear that the clause 
cited from sec. 1, Art. XIV, of the Federal Constitution 
must be construed to mean precisely the same thing as 
the clauses cited from the State Constitution. 

If we were here assailing a legislative enactment mak- 
ing the discrimination in question, it would be clear that 
the enactment could not stand in the face of sections 11 
and 21 of Article I of the State Constitution. 


These sections have no application to the valuation of, and 
taxation of, the property of railroad companies operated 
in more than one county ; for it is said that the framers 
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of the Constitution intended to and did separate this 
property from the general mass of property in the State, 
and by the provisions of the last clause of section 10 of 
Article XIII of the State Constitution, applied a different 
rule to its valuation for taxation from what had been 


applied to other property in the State. 


In this care the want of uniformity and equality in 
rights and privileges finds its source in the Constitution. 
[t is the Constitution which gives to one person the right 
to appeal to alocal board and denies the right to another. 
It is the Constitution which makes the other discrimina- 


tions of which the defendant complains. 


But this places the plaintiff in no better position, for 
if sections 11 and 21 of Article I of the State Consti- 
tution would in themselves and standing alone deny the 
power to the Legislature, it must follow, as a logical re- 
sult that Section 1 of Article-XIV of the Federal Consti- 
tution, which is in substance the equivalent of the 
sections of the State Constitution cited, has no less effect 


than to deny the power to the State. 
The discriminations complained of are: 
1. A different manner of assessment. 
2. Denial of appeal to local board ; and 


3. That none of the safeguards which the law throws 
around the assessment and valuation of other property 


are applied. 
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C. 
Assessment of the Essence of Taxation. 


An assessment is of the very essence of taxation. 


“ Tevy and Assessment have very different meanings. 
The levy of taxes is a legislative function, and declares 
the subject and rate of taxation.’ 


Burroughs on Taxation, 194. 
Cooley on Taxation, 244-5. 


‘“ Assessment is a quasi-judicial act, and consists in 
making out a list of the taxpayers and taxable property, 
and fixing its valuation for appraisement.”’ 


Hilliard on Taxation, 290. 


The distinction is the difference between prescribing 
a rule of action and administering that rule to persons 
and subjects that fall within its provisions. * * 

* * * A law which levies a tax and provides 
ne its assessment will not justify the collection of a tax 
until the assessment is first made. To attempt other- 
wise would be equivalent to attempting to execute a levy 
against a person or thing before it has been judicially 
ascertained or determined that such person or thing was 
amenable to its provision. There must be an assessment, 
either made pursuant to the levy, or adopted as the basis 
of the levy, else there can be no lawful collection of 
taxes.”’ 

In Hilliard on Taxation, 291,it is said: ‘ Assessment 
is so far an indispensable incident to taxation that no 
right of action arises until a legal assessment is made. ”’ 
So in Cooley on Taxation, 259, it is said, citing many 
authorities, that “of the necessity of an assessment no 
question can be made. Taxes by valuation cannot be 
apportioned without it. Moreover, it is the first step in 
the proceedings against individual subjects of taxation, 
and is the foundation of all which follow it. Without 
an assessment they have no support, and are nullities.”’ 
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“An assessment made, as directed by law, is an indis- 
pensable basis for the support of the tax that may be 
levied upon it.” 


People vs. Hastings, 29 Cal., p. 451. 


D. 


There Must be Uniformity in the Mode of Assessment, as 
Well as Equality in the Rate of Taxation. 


Cooley on Constitutional Limitations, 3d Ed., p. 622, 
says: ‘‘But whatever may be the basis of taxation, 
the requirement that it shall be uniform is universal. 
To render taxation uniform in any case, two things are 
essential: The first of these is, that each taxing district 
should confine itself to the object of taxation, within its 
limits. The second essential is, that there should be 
uniformity in the manner of the assessment, and ap- 
proximate equality in the amount of exactions within 
the district.” P. 624. 


Every attempt to evade this rule must fail, no matter 


in what form the attempt is made, 


In Knowlton vs. Supervisors of Rock County, 9 Wis- 
consin, 410, the facts were, that the City of Janesville 
included within its territorial limits not only the land 
embraced within the recorded plat of the village and its 
additions, but also a large quantity of adjacent farming 
or agricultural lands. The Legislature passed an act 
declaring that in no case should the real and personal 
property within the limits of the city, and not included 
within the limits of the recorded plat, be subject to an 
annual tax, to defray the current expenses of said city, 
exceeding one-half of one per cent. Under the charter 
of the city other property was liable to an annual tax of 
one per cent. The Legislature within the same taxing 
district undertook to provide that a portion of the prop- 
erty should be taxed at one rate in proportion to value, 
and another portion at a much lower rate. 


> 
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‘‘It was contended in argument,” says the Court, 
“‘ that as those provisions fixed one uniform rate without 
the recorded plats, and another within them, thus taxing 
all the property without alike, and all within alike, they 
do not infringe the constitutional provision of equality 
and uniformity ; or, in other words, that for the purposes 
of taxation the Legislature have the right, arbitrarily, to divide 
up and classify the property of citizens, and having done so 
they do not violate the constitutional rule of wniformity, pro- 
vided all property within a givenclass is rated alike.”’ ‘‘ The 
answer to this argument is, that it creates different rules 
of taxation, to the number of which there is no limit, 
except that fixed by legislative discretion, while the Con- 
stitution establishes but one fixed, unbending, uniform 
rule on the subject. It is believed that if the Legislature 
can, by classification, thus arbitrarily and without regard 
to value, discriminate in thesame municipal corporation, 
between personal and real property within, and personal 
and real property without, a recorded plat, they can also, 
by the same means, discriminate between lands used for 
one purpose and those used for another ; such as lands 
used for growing wheat and those used for growing corn, 
or any other crop ; meadow-lands and pasture lands, cul- 
tivated and uncultivated lands ; or they can classify by 
the description—such as odd-numbered lots and blocks, 
and even-numbered ones; or odd and even-numbered 
sections. Personal property can be classified by its char- 
acter, use or description ; or, as in the present case, by 
its location, and thus the rules of taxation may be mul- 
tiplied toan extent equal in number to the different 
kinds, uses, descriptions and locations of real and per- 
sonal property. Wedo not see why the system may 
not be carried further, and the classification be made by 
the character, trade, profession or business of the own- 
ers. For certainly, this rule of uniformity can as well 
be applied to such a classification as any other, and thus 
the constitutional provision be saved intact. Such a con- 
struction would make the Constitution operative only to the 
extent of prohibiting the Legislature from discriminating 
in favor of particular individuals, and would reduce the 
people, while considering so grave and important a prop- 
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osition, to the ridiculous attitude of saying to the Legis- 
lature, ‘ You shall not discriminate between single indi- 
viduals and corporations ; but you may divide the citi- 
zens up into different classes, as the followers of different 
trades, professions or kinds of business, or as the owners 
of different species or descriptions of property, and legis- 
late for one class, and against another, as much as you 
please, provided you serve all of the favored or unfavored 
classes alike ;’ thus affording a direct and solemn sanction 
to a system of taxation so manifestly and grossly unjust 
that it will not find an apologist anywhere, at least, out- 
side of those who are the recipients of its favor. We do 
not believe the framers of that instrument intended such 
a construction, and therefore, cannot adopt it.” 


An enactment of the Legislature of the State of 
Arkansas for raising revenue to support the government 
of the State, among other things provided that a tax 
should be levied, first, on all lands within the State ; and 
second, upon all town lots and improvements thereon, 
and provided that in valuing property in the first class, 
no reference should be had to the improvements thereon, 
but that all town lots and the improvements thereon 
should be included in the valuation. In Pike against the 
State, (5th Arkansas, p. 206,) the enactment in question 
was challenged, upon the ground that it conflicted with 
the provisions of the Constitution of that State, which 
ordained that “ all property subject to taxation shall be 
taxed according to its value—that value to be ascertained 
in such manner as the General Assembly shall direct, 
making the same equal and uniform throughout the 
State.” Constitution of Arkansas, Art. VII, Title Reve- 


nue, sec. 2. 
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The Court said: ‘‘ From the view which we have 
taken, not only of the provision above quoted, but of 
every part of the Constitution, we consider the rule 
there prescribed to be this, that property of every char- 
acter and description upon which a State tax may be 
levied, must be taxed in proportion to its real and true 
value, and according to that basis be made to contribute 
to the revenue of the State ; and that no portion of any 
distinct genus or species of property upon which such 
tax is imposed, can ever be exempt therefrom. There- 
fore, if such tax be at any time laid upon land, no lands 
within the limits of the State, except such as are or 
may be exempt by some authority superior to our State 
Constitution, can be legally exonerated from the 
imposition, and it matters nothing whether the land be 
situated in a city, town or village, or in one portion of 
the State or another; because the rule is general and 
inflexible, comprehending in such case all lands subject 
to the jurisdiction of the State, and liable to be taxed 
by her authority.” 

And again: “This rule we considered so great and 
comprehensive as to embrace every description of prop- 
erty upon which a tax may be laid to raise any portion 
of the State revenue. And the Legislature possesses no 
power to restrict its operation to such lands or improve- 
ments thereon, or to any other property subjected to 
such taxation as may be situated in any specified por- 
tion of the State, or in any sectional or legal division, 
or subdivision thereof, because no such restriction can 
possibly exist, if the tax imposed be equal and uniform 
throughout the State. 

‘‘ Now it is equally certain that land, by being divided, 
surveyed or laid out into small parcels, tracts, or lots, 
and distinguished from other lands by the additional 
appellation of ‘town lots,’ does not, either in legal con- 
templation or in fact, change its original character or 
quality, or lose its original and still legal and appro- 
priate name, but remains of the same genus or class of 
property to which it belonged before it was so divided, 
or had applied to it the additional name or designation, 
‘town lots.’ ” 


al 
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In the Exchange Bank of Columbus vs. Hines (3 Ohio 
St. R., 15), it is said that “ Taxing by a uniform rule re- 
quires uniformity, not only in the rate of taxation, but 
also uniformity in the mode of the assessment upon the 
taxable valuation. . Uniformity in taxing implies equality 
in the burden of taxation ; and this equality of burden 
cannot exist without uniformity in the mode of the 
assessment, as well as in the rate of taxation. But this 
is not all. The uniformity must be co-extensive with the 
territory to which it applies. If a State tax, it must be 
uniform over all the State; if a county, town or city tax, 
it must be uniform throughout the extent of territory to 
which it is applicable. But the uniformity in the rule 
required by the Constitution does not stop here. It 
must be extended to all property subject to taxation, so 
that all property may be taxed alike equally—which is 
taxing by a uniform rule.” 

‘“ A tax is equal and uniform which reaches and bears 
with the like burden upon all the property within the 
given district, county, etc. It bears the like burden 
when the valuation of each parcel is ascertained in the 
same mode—the mode prescribed by law—and when it is 
subject to the same rate of taxation as other property 
within the district, ‘county, etc.” 


People vs. Whyler, 41 Cal., 335. 
E. 
No Appeal to Local Boards. 


That there is no appeal to local boards of equalization 


has been determined by the Supreme Court of California. 


State Board of Equalization vs. Sacramento Co., 
Sup. Ct., Cal. 


Department No. One, of the Supreme Court of Cali- 


fornia, in discussing the point that the system challenged 
14 


a aD 


106 UNIFORMITY. [Point II 


violates the 14th Amendment, says: “ We are unable to 
see how the fact that the value of one kind of property 
is to be ascertained by one officer or board, and the value 
of another kind of property by another officer or board, 
each clothed with the duty and responsibility of ascer- 
taining the actual value, can be held to operate a depri- 
vation of legal protection to the owners of either kind of 
property.” 

In reply, we admit there might be two such tribunals 
established, each surrounded with the same safeguards, 
the operations of neither of which would amount to a de- 
privation of legal rights. But the State Board of Equal- 
ization does not answer the description, and we will 
endeavor to point out why, although the declared end of 
its proceedings and that of the local Boards are the same, 


’ 


viz.: the ascertainment of ‘‘ actual values,’ yet the in- 
evitable operations of the State Board is to deprive per- 


sons of property without due process of law. 


At this point let me impress upon this Court that 
the validity of a tribunal to pass upon, laws which di- 
vest one of life, liberty, or property, is not to be deter- 
mined by the fact that justice is the result at which the 
tribunal is directed to arrive, or is the declared purpose 
of the law. 

No tribunal has ever been established ; no laws have 
ever been enacted in a civilized country ; no matter how 
arbitrary were the powers to be exercised, or how flagrant 
were the acts to be done under the laws, but the ends of 


each were declared to be the promotion of justice. 
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The barbarous clauses of the Missouri Constitution, 
which made outlaws of ministers of Christ, because, in 
obedience to the ordinances of their Master, they had 
sympathized with persons supposed to be guilty of 
political crimes, were enacted in the name of patriotism. 

The tribunal, which but for the interposition of the 
Federal judiciary, would have murdered Milliken, was 
created to administer justice. 

But to carry the argument of Department No. One, of 
the Supreme Court of the State of California, to its logi- 
cal result, Milliken could not be heard to complain, 
because his rights were not passed upon by ordinary 
courts; for the tribunal which tried him was like the 
courts, clothed with the “ duty and responsibility of vin- 


dicating the innocent, and punishing the guilty.” 
F. 


The Provisions of the State Constitution Which Provide 
for the Assessment of the Property of Railroad Compa- 
nies Operating in Two or More Counties, if Enforced, 
Would Denigjve Such Companies of Their Property 
Without Due Process of Law. 


Section 1 of Article XIV of the Federal Constitution 
declares: 


“Nor shall any State deprive any person of life, 
liberty, or property, without due process of law, nor 
deny to any person within its jurisdiction the equal pro- 
tection of the law.” 
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This isthe mandate of the Federal Constitution. Let 


us try the provisions of the Constitution of California 


relating to revenue, by this supreme rule : 


GENERAL SYSTEM. 


lst—The Tenth section of the 13th 
Article except as to assessments of 
railroad property requires legislation 
to enforce it. 


2d—The Statute enforcing the 
tenth section of the 13th Article 
requires all taxable property to be 
assessed by the local assessor at its 
full cash value. “Full cash value 
means the amount at which the pro- 
perty would be taken in payment 
of a just debt due from a _ solvent 
debtor.”’ 


No local or special law shall be 
made “for the assessment or collect- 
tion of taxes.”’ (Art. IV, sec. 25, 
sub. 10.) 


x 


No person shall be deprived of 
* property without due process of 
law. (Act. 1, sec. 13.) 


All persons may appeal from the 
Asssessor to the local Board of Equali- 
zation. (Art. XIII, sec. 9.) 


All property shall be assessed in 
the county in which it is situated, 
(Art. XII, sec. 10.) 


All property shall be assessed in 
the manner prescribed by law. (Art. 
XIII, sec. 10.) 


SPECIAL SYSTEM. 


So much of the Tenth section of 
the 13th Article as provides for the 
assessment of railroad property is 
self executing and autocratic. 


Railroad property enumerated in 
the tenth section of the 13th Article, 
shall be assessed by the State Board 
of Equalization at its actual value. 
But “ actual value” is not defined, nor 
is any rule prescribed for the govern- 
ment of theState Board in ascertaining 
or determining it. 


Franchises, etc., shall be assessed 
under a special law. (Art. XIII, see. 
10.) And taxes may be assessed and 
collected by special laws. 


The franchises, etc., of railroads 
operated in more than one county 
may be taken without due process of 
law, or, in other words, the liability 
of their owners may be fixed without 
notice or an opportunity to be heard. 
(Art. XII, see. 10.) 


The owners of railroads operated in 
two or more counties shall not appeal 
to the Local Board of Equalization. 


(Art. XIII, 


Franchises, etc., of railroads oper- 
ated in more than one county shall 
not be assessed in the county in 
which they are situated. (Art. XIII, 
sec. 10.) 


Franchises, etc., of railroads oper- 
ated in more than one county shall 
not be assessed in the manner pre- 
scribed by law, but shall be assessed 
in the manner prescribed by the State 
Board of Equalization. (Art. XIII, 
sec. 10.) 
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Indebtedness secured by mortgage 
may be deducted. (Const., sec. 4, 


Art. XII1.) 


The law which prescribes the man- 
ner of assessment and the 
evidence and notice must be made by 
the Legislature, and must be uniform 
in their operation. (Art. IV, sec. 25, 
sub. 10; Art. I, sec. 12.) The rules 
which this law prescribes must be 
predetermined. (Cooley on Constitu- 
tional Limitations, 4th Ed. T. P. 110, 
S. P. 91. 
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Indebtedness secured by mortgage 
shall not be deducted. (Decision of 
Department One. ) 


The law which prescribes the man- 
ner of the assessment of franchises, etc., 
of railroads operated in more than 
one county, and the rules of evidence 
relating thereto, must be made by 
the State Board of Equalization. 
They need not be uniform in their 
operation. A new rule can be adop- 
ted for each case. These rules need 
not be predetermined. It is at the 
pleasure of the Board to require 
notice or not. (Argument of Atty. 
Gen. in S. F.& N. P. R. R. vs. State 
Board of Equalization, p. 11.) 


The owners of railroad property operated in more than 


one county are denied any protection from the laws, which 


1. Require that property shall be taxed in proportion 


to its value. 


2. Require such proportions to be ascertained by a 


general law. 
3. Give an appeal 


tribunal. 


from 


the assessor to another 


4. Require the assessment to be made in the county, 


and prevent its being made in localities distant from the 


situs of the property. 


5. Which prescribe the mode and manner of the as- 


sessment ; and 


6. Which allow deductions for indebtedness secured 


by mortgage. 


Each of which laws goes to the very essence of the tax- 


ing power. 
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No such discriminations have ever been attempted in 
any State. It is true that in some States laws exist for 
the ascertainment of the value of railroad property by 
tribunals differently constituted from the tribunals which 
ascertain the values of other property. But such tribu- 
nals have jurisdiction over all railroad property. The 
manner of their proceeding is regulated by laws anal- 
ogous to the laws governing other tribunals exercising 
like powers—by laws which throw around the owners of 
such property every protection which the laws give to the 


owners of other kinds of property. 


The distinctions between the Constitutional and statu- 
tory provisions of Illinois, discussed in State Railroad 
Tax Cases, 92 U.S. 75, and those above given, are so 
marked that the cases there decided ought not to be con- 
sidered as at all applicable to the questions arising in 


these cases. 


In ex parte Denis Kearney (55 Cal., 21), the Supreme 
Court of California quotes with approval the language of 
Campbell, J.,1n Jackson vs. The People, (9 Mich., 111,) 
that “the Constitution, in apportioning the judicial 
power as well as in affirming the immunity of life, liberty 
and property, has always been understood to guarantee to each 
citizen the right to have his title to property and other legal 
privileges determined by the general tribunals of the State.” 


The masterly and comprehensive definition by Daniel 


Webster of the clause involved is, perhaps, the true 


one, and sustained with more unanimity by the author- 
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ities than any other: ‘ By the law of the land is most 
clearly intended the general law—a law which hears be- 
fore it condemns—which proceeds upon inquiry, and 
renders judgment only after trial. The meaning is that 
every citizen shall hold his life, liberty, property and 
immunities under the protection of general rules which 


) 


govern society.’ 
. 


Cooley on Constitutional Limitations, 3d Ed., 
p. 449. 


‘Every man is entitled to a certain remedy in the law 
for all wrongs against his person or his property, and 
cannot be compelled to buy justice, or to submit to con- 
ditions not imposed upon his fellows, as a means of ob- 


taining it.”’ 


The terms law of the land, says Chief Justice Hemp- 
hill in James vs. Reynolds, 2d Texas, 251, “ have often 
been construed and somewhat variously defined. They 
are now, in their most usual acceptation, regarded as 
general public laws, binding upon all the members of the 
community under all circumstances, and not partial or 
private laws affecting the rights of private individuals, 


or classes of individuals.”’ 


Upon this topic Judge Cooley, after a review of the 
authorities, remarks: “As to the saféguard law of the 
land in tax proceedings, neither the practice of govern- 
ments nor the decisions of Courts warrant us in saying 
that it includes a judicial finding of delinquency before a 


sale can be made. Jt means, beyond any question, 
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regular and orderly proceedings, under the general law, by 
the proper department of government; and means noth- 


ing more.” 
Cooley on Taxation, Note 2, pp. 40 and 41. 


This brings us to the consideration of what a general 
law is. 


In Potter’s Dwarris, the division of statutes noticed is 
that of general or public acts, and such as are special or 
private. The must comprehensive, if not the most 
precise definition, is that given by Dwarris: ‘“ That 
public acts relate to the public at large, and pri- 
vate acts concern the particular interest or benefit of cer- 
tain individuals, or particular classes of men.” Potter’s 
Dwarris, 52. 


“General laws are those which relate to or bind all 
within the jurisdiction of the law-making power, limited 
as that power may be in its territorial operation or by 
constitutional restraint.” 


Sedgwick on Stat. & Con. Law., p. 30. 


“The general description of public acts is that they 
relate to or concern the interests of the public at large, 
or relate to a general genus in relation to things, and pri- 
vate acts relate to private individuals, or an individual 


only, or which concern a particular species of such gen- 


eral genus or things.” 


Smith on C. Const., sec. 795, p. 913. 
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The rule “requires that any general law must be as 
broad as the subject matter to which it relates.”’ 


Desmond vs. Dunn, (McClure Charter,) 55 Cal., 
252. 


‘Tt may be true that it (the law) bears equally upon all 
to whom it is applicable, but this does not make it a gen- 
eral law, for if that was the test there could be no special 
laws.” (McKinstry J., in ex parte Westerfield, Supreme 
Court of California, August 20th, 1880.) 

In Van Zandt vs. Waddell (2 Yerger, Tenn., 268), it is 
said, “‘ that alaw which is partial in its operation, in- 
tending to affect particular individuals alone, or to de- 
prive them of the benefit of the general laws, is inhibited 
by the Constitution, and is void.”” The learned Judge 
Catron, in the same case, remarks: “ That a partial law, 
tending directly or indirectly to deprive a corporation or 
an individual of rights to property, or to the equal bene- 
fits of the general and public laws of the land, is uncon- 
stitutional and void, we do not doubt.’”’ And again: 
“The right to life, liberty and property of every indi- 
vidual must stand or fall by the same rule or law that 
governs every other member of the body politic or land 
in similar circumstances, and every partial or private 
law, which directly proposes to destroy or affect individual 
rights, or does the same thing by affording remedies that 
lead to similar consequences, is unconstitutional and 
void. Were this otherwise, odious individuals and cor- 
porate bodies would be governed by one rule, and the 
mass of the community, who made the law, by another.” 
15 
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The provision of the Constitution of the State of Cali- 
fornia which we have been considering, and to which 
we object, is one which does provide, in effect, not that 
all corporate bodies, but that certain corporate bodies 
shall be governed by one rule, while the mass of the 
community, who made that Constitution, shall be gov- 
erned by another. 

Justice Catron, proceeding, says: ‘“ The idea of a people, 
through their representatives, making laws whereby are 
swept away the life, liberty and property of one or of a 
few citizens, by which neither the representatives nor 
their other constituents are willing to be bound, is too 
odious to be tolerated in any government where freedom 
has a name. Such abuses resulted in the adoption of 
Magna Charta in England, securing the subject against 
odious exactions, which is, and for centuries has been, 
the foundation of English liberty. Its infraction was a 
leading cause why we separated from that country; and 
its value as a fundamental rule for the protection of the 
citizen against legislative usurpation was the reason of 
its adoption as part of our Constitution.” 

The provision of the Constitution to which we object 
is, in effect, that the valuation of the property of a few 
corporations shall be made by a State Board of Equali- 
zation, which may assemble at any time or place within 
the State ; may act without evidence and without notice ; 
and from the action of which, according to the theory of 
the Attorney-General, there is no appeal. This makes a 
case within the very reason ofthe rule as it is expounded 


by Judge Catron. 
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Of all the members of that Constitutional Convention 
it is not to be presumed that there was a single one who 
would have been willing to be bound by such a rule 
applied to his own property ; and of all the constituents 
of those members it may be said without extravagance, 
that not one would have assented to his property being 
valued by such atribunal. We have here, then, in the 
shape of a constitutional provision, a law under which 
might be swept away the property of all the corporations 
or persons affected, but by which neither the representa- 
tives of the people who framed the provision nor the 
constituents, would be willing to be bound. We have 
such a provision made applicable to the property of the 
defendants, which Justice Catron characterizes as ‘‘ too 
odious to be tolerated in any government where freedom 
has a name.”’ 

Wally’s Heirs vs. Kennedy, 2 Yerg., 554, was an act of 
ejectment brought by the heirs of Wally against the 
defendant, claiming the land in controversy as a reser- 
vation, by virtue of the treaties of 1817 and 1819 with 
the Cherokees. The material question involved was 
this: On the trial below, the defendant proved that the 
suit was prosecuted for the benefit of another, and not 
the lessors of the plaintiff, who had contracted to convey 
their interest before the suit was brought. 

On this point the Court charged the jury, “that if 
they believed the lessors of the plaintiff had sold their 
interest in the land in dispute, they must find a verdict 
for the defendant.” The jury accordingly found a ver- 


dict for the defendant. The charge of the Circuit Court 
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was grounded on the Act of 1827, ch. 39, passed Decem- 
ber 6th of that year. A suit was commenced on the 
27th of August, 1827. The Act provides, among other 
things, that the defendant, on the trial of the cause, 
might prove by witnesses that the suit was instituted or 
prosecuted, in whole or in part, on a contingent interest, 
or in trust for any other person than the one in whose 
name the suit was brought, and if the fact should so 


prove on examination, it would operate as a bar to the 


.recovery of the plaintiff. Judge Catron delivered the 


opinion of the Court, holding that this Act was a partial 
law, that the treaty between the United States and the 
Cherokee Nation of Indians secured to the reservees the 
right of citizenship, and that, of course, in 1827 they 
held the same relation to the body politic, and were 
entitled to the same measure of constitutional protection 
as the citizens of Tennessee, and he inquires, “‘ Does that 
part of the Act of 1827; which declares that the suit 
shall be barred if the defendant prove it was prosecuted 
in trust for another, violate the Constitution ?”’ and, 
answering this inquiry, proceeds: “ By this—the Consti- 
tution—it is declared that no free man shall be disseized 
of his freehold, or deprived of his property, but by the 
judgment of his peers or the law of the land. What is 
the ‘law of the land?’ This Court, on two occasions, 
and upon the most mature consideration, has declared 
the clause ‘law of the land’ means a general, public law, 
equally binding upon every member of the community. 
The rights of every individual must stand or fall by the 


same rule or law that governs every other member of the 


4 
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body politic or land under similar circumstances ; and 
every partial or ,private law which directly proposes to 
destroy or affect individual rights, or does the same thing 
by affording remedies leading to similar consequences, is 
unconstitutional and void.”” And here he quotes with 
approval from his own opinion in the case of Van Zandt 
vs. Waddell. 


The objection to the Act in Wally’s Heirs vs. Ken- 
nedy, was that it was limited in its operation to a com- 
paratively small section of the State, and to a very few 
individuals, claiming a very small portion of the section 
of the country referred to. 

“The Act,” says the learned Judge, “‘ was intended to 
drive from the Courts of Justice a few odious individuals, 
who, it was supposed, had speculated upon the ignorance 
and necessities of the Indian reservees, and fraudulently 
obtained their claims for trifling considerations, and were 
corruptly obtaining evidence to establish rights to 
reserves, where the Indians, in fact, never had any, to 
the prejudice of purchasers from the State. If the sup- 
posed facts did exist,there was good cause for public 
indignation, but none for a violation of the Constitution 
by the passage of a law affecting the rights of a few 
individuals, but by which the great body of the people, 
or the legislators themselves, were unwilling to be bound. 
The part of the Constitution referred to, was intended to 
secure to weak and unpopular minorities and individuals 
equal rights with the majority, who, from the nature of 


our Government, exercise the legislative power.” 


sey 
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The Court in Wally’s Heirs, as we have observed, held 


the Act unconstitutional, because it was partial in its 


operation, applying to a comparatively small section of 


the State, and to but few individuals therein. 

In The State Bank vs. Cooper, 2 Yerg., p. 599, an Act 
of the Legislature of Tennessee of 1829, ch. 95, directed 
a Court to be holden at Nashville, to consist of a Judge 
of the Supreme Court, a Chancellor and a Judge of the 
Circuit Court with power and authority, upon complaint 


-by the bank, to hear and determine all causes against the 


officers of the bank and their trustees, and against per- 
sons who might be overchecked, and therefore become 
defaulters to said bank: it will be seen that the Act of 
1829 differs from the Act considered in Wally’s Heirs in 
this respect: in the latter case the Act referred tua 
small section of the State, while in the former it refers 
to a portion of the people or corporations of the State. 
Green, a Judge of the Supreme Court ; Peck, a Judge 
of the Circuit Court, and Judge Kennedy, the person 
referred to in the Act of 1825, and who were to hold the 
Court directed by that Act, in pursuance thereof, at 
the appointed time, met at Nashville, organized and 
appointed their clerk. The bank, under the provisions 
of the Act, commenced the suit against Cooper. The 
defendants plead that Jacob Peck, Nathan Green and 
William E. Kennedy had no power or authority to hear, 
try and determine said complaint; nor had they jurisdic- 
tion thereof. In support of this plea several con- 
stitutional grounds were taken, only one of which (the 


fifth) it is necessary here to take notice. That was, that 
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the law was partial in its operation, and for that 
reason was not a law of the land. Each of the judges 
delivered an opinion, and all agree that the fifth point 
was well taken. -An extract from the opinion of Judge 
Peck, p. 613, fairly presents the view taken by all of the 
judges: “Is the Act on its face partial in its provisions, 
and personal in its application, affording advantages to 
one side and withholding them from the other, by such 
provisions as are found not to apply to other portions of 
the community, besides those specified in the Act? This 
is a delicate question. I am confident that the framers 
of the law did not intend that the Act should be subject 
even to such a suspicion, but times do arise when men 
are hurried into measures, which, on cool deliberation, 
they might themselves condemm. Putting intentions 
aside, what are the provisions of this Act? It provides 
that, touching a few individuals, the Court should, by 
summary process, call them before the judges, and fix, at 
pleasure, the time of their appearance ; put interroga- 
tions to principals in bonds, hear testimony, adjudge 
and award execution against both them and their securi- 
ties for breaches of trust, indebtedness and malfeasance 
in office. All this the judges are empowered to do by 
this Act, without regard to form or substance. * * * 
The duty assigned to this Court is aside from the 
duty belonging to its members as judges ; the Act relates 
to the few specially named in it; the rules by which we 
are to be governed are not those common to the rest of 
the community ; the right of trial by jury is made dis- 


cretionary, if not absolutely taken away by the Act, and 
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the right of appeal is taken away in express terms. 
Under these circumstances is the law of the land likely 
to be afforded to the defendants? When I am acting 
under the Constitution of my country, and the equal 
distribution of rights becomes a question, I am not to 
forget that our ancestors knew, before the making of our 
Constitution, that when a Sidney was to be tried a Jef- 
fries had to be selected. Weak and feeble as my walk 
may be in the station I occupy, it shall be my endeavor 
to move with even-handed justice. The franchises of 
the State might become dangerous engines in the hands 
of the crafty, if judges could be moulded to meet exi- 
gencies.”’ 

Now, it will be observed that the objection taken to 
the Act involved in the State Bank vs. Cooper was, that 
touching a few individuals the Court should, by sum- 
mary process, call them before the judges. Our State 
Constitution provides in effect, that touching a few indi- 
viduals, their rights and interests shall be determined by 
judges who are not even required to call the persons in- 
terested before them. Another objection taken before 
the Court in the Tennessee case was that the Act gave 
the judges power to fix, at pleasure, the time of the ap- 
pearance of the persons to be affected. Our Constitution 
goes further, because even the right of appearance at any 
time is not given. In the Tennessee case the Court was 
required to be governed by the rules of law and equity: 
under our Constitution the State Board of Equalization 


may act independently of all rules, save those of its own 


making. In Tennessee the Court was supreme in its own 
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sphere of action, and from its judgment there could be 
no appeal : so it is said of our State Board of Equaliza- 
tion. In the Tennessee case the rules by which the 
Court was to be governed were not those common to the 
rest of the community: so in this case. In the Tennes- 
see case the right of trial by jury was discretionary: in 
this case there is no trial. 

Considering the whole matter, and turning it as we 
may, the provisions of our State Constitution, which au- 
thorize the State Board of Equalization to fix the value 
of the property of a few corporations, is more obnoxious 
to the Federal Constitution than were the provisions of 
the Act of the State of Tennessee to a similar provision 
in the Constitution of that State. 

To the three cases cited from Yerger, we earnestly call 
the special attention of this Court. They were decided 
by able judges, after mature deliberation and upon prin- 
ciples which are entirely applicable to the case at bar. 

There were at the time of the adoption of the new 
Constitution but a few companies operating railroads in 
more than one county in the State of California. The cir- 
cumstances attending the adoption of Section 10 of Art. 
XIII of that Constitution being matters of common noto- 
riety, are therefore supposed to be within the knowledge of 
the Courts. These circumstances all indicate that it was the 
intention of the framers of that section to single out 
these few companies, and apply to them a rule which 
they would not have thought of applying to the commu- 
nity at large. 


No express words that could have been used in the 
16 
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Ne 


Constitution could limit the operation of the section 


in question more absolutely and definitely to such com- 
panies than those employed. The obligations of the 


Federal Constitution can not beso evaded. 
Devine vs. Cook County, 84 Ills., 592. 


The section in question may masquerade in the garb 
of a general rule, but the disguise is too transparent to 
deceive for a moment the cye of justice. Courts clothed 
with power to enforce the sanctions of the Constitution 
will not hesitate to penetrate the shadow of the words, 


and seize and do judgment upon the substance. 


G. 


To Allow One Person to Deduct the Value of a Mortgage 
Upon His Property, and Deny this Right to Another, 
is the Equivalent of Taxing the Latter at a Higher 
Rate Than the Former. 


Sec. 1, of Art. XIII, of the Constitution of California, 
provides in substance that all property in the State shall 
be taxed in proportion to its value, and in defining the 
word property, as used in the section, declares that it 
includes moneys, credits, bonds, stocks, dues, franchises 
and all other matters and things, real, personal and 
mixed, capable of private ownership. If this section 
stood alone, it would be clear that the full value of a 
tract of land must be assessed against its owner, not- 


withstanding the fact that it was mortgaged for its full 


value to secure an indebtedness due from the owner to 
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the holder of the mortgage ; and it is clear, also, that 
under this section, standing alone, the credits secured by 
the mortgage must also be taxed at its value to the owner 
of the mortgage. This is double taxation. The decisions 
of the Supreme Court of California, rendered after the 
discussion had gone on for many years, and after full 


and eleborate arguments, settle that point. 


Savings and Loan Society vs. Austin, 46 California, 
p. 415. 
Burke vs. Badlam, 57 Cal., 600. 


The decision in the case of the S. & L. Soc. vs. Austin 


antedates the formation of the new Constitution. 


The debates in the Constitutional Convention show 
clearly that the members of that body were thoroughly 
conversant with the effect of that decision, and that to 
avoid double taxation as to all other persons except rail- 
road and other quasi public corporations, it inserted the 
provisions which are found in Sec. 4 of Art. XIII, of the 
new Constitution, and which provide that a mortgage, 
deed of trust, contract or other obligation by which a 
debt is secured, shall, for the purposes of assessment and 
taxation, be deemed and treated as an interest in the 
property affected thereby ; that they should be so deemed 
and treated, except as to railroads and other quasi public 
corporations, and that except as to such corporations, the 
debt so secured should be deducted from the value of the 
property upon which the security rests. No clearer case 


of intentional discrimination could be made. That it 
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was the intent and purpose of the framers of that Con- 
stitution to impose double taxation, not only upon the 
railroad property, but upon all other property, real and 
personal, owned by such corporations, is established be- 
yond even the possibility of a doubt. Department One, 
of the Supreme Court of California, in its opinion filed 
in the case ’of the Central Pacific Railroad Co. vs. The 
State Board of Equalization (60 Cal., p. 35), concedes that 
there is no practical difference between a system which 
taxes the property of railroad corporations at a higher 
rate of percentage upon the value than is imposed upon 
other property, and a system which establishes a mode 
of estimating the value of such property which results in 
imposing a burden upon such property greater than is 
imposed upon other property. 

The Supreme Court of California was either compelled 
to make this concession or to disregard its own decisions 
upon that subject. In Miller vs. Heilbron, 58 Cal., 133, 
the Supreme Court of California, in construing the 
Act of Congress conferring upon the States power to tax 
National Banks, and limiting the power conferred by a 
provision “that taxation must not be at a greater rate 
than is assessed upon other moneyed capital in the hands 
of individual citizens of that State,’”’ adopted the con- 
struction of the Supreme Court of the United States, 
in the case of The People vs. Weaver, 100 U. S., 543, 
namely: that the phrase the “taxation shall not be at 
a greater rate than is assessed upon other moneyed 
capital,” etc., means something more than that there 


should be no discrimination with respect to percentage, 
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on any valuation which might be made; that it means in 
taking the assessment, rate of assessment and valuation 
together, the taxation on shares of National Banks should 
not be greater than on other moneyed capital. 

In the case of Miller vs. Heilbron, the facts were, that 
the Assessor, in making the assessment against the plain- 
tiff’s shares of stock in a National Bank, was obliged 
to pursue the method prescribed in Sec. 3640 of the Po- 
litical Code, and could not, under that section, deduct 
from the valuation of such shares debts due from the 
plaintiff to citizens of the State. 

The Court held that the section under which the Asses- 
sor acted constituted clearly a discrimination against the 
owner of National Bank shares, and in favor of the 
owner of credits, and that the former was assessed at a 
greater rate than the latter. Referring to the Act of 
Congress which permitted the State to assess shares of 
stock in National Banks, under certain restrictions, it 
held that the restrictions operated upan the State Legis- 
lature, and that the fact, whether in a particular instance 
the owner of National Bank shares owes any debts, is 
immaterial, for, say the Court, ‘“‘ By the laws of this State, 
he is not permitted to deduct them, if he does.”’ 

Section 3640 of the Political Code, under which the 
assessment in question was made, violated the rule of 
equality and uniformity prescribed by the Act of Con- 
gress, for which reason the Court held that it neither had 
nor could have any force or effect against any one. 


This Court is bound by the construction placed by the 
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Supreme Court of the State of California, in Miller vs. 
Heilbron, upon the laws of California, and when we apply 
the principles of that decision to the case in hand, and 
read Sec. 4 of Art. XIII, in their light, we must arrive at 
the conclusion that section four, in effect, declares that 
all property belonging to railroad and other quasi public 
corporations shall be assessed at a greater rate than other 
property of the same kind, is taxed. This Court need 
not consider the question whether this makes an unjust 
and illegal discrimination against such corporations, for 
that matter has already been authoritatively determined 
by the Supreme Court of the State of California. 

If the Fourteenth Amendment to the Constitution of 
the United States, or the first section of the Civil Rights 
Bill, or the fundamental principles which underlie our 
form of Government, limit the power of taxation to the 
imposition of burdens upon some rule of equality and 
uniformity, it follows, that any law, whether it be in the 
form of a statute, or in the shape of a constitutional 
enactment, which violates the rule of equality and uni- 
formity, must fall. 

In support of Miller vs. Heilbron—if support it needs— 
I cite the well-reasoned case of the National Albany 
Exchange Bank vs. Wells, 18 Blatchford’s Circuit Court 
Repts., 478. 

On this point we refer to the elaborate briefs and argu- 
ments on file in the Santa Clara and San Mateo cases, 
and to brief and arguments of other Counsel in this 


case. 
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Independent of Constitutional Restrictions, all Taxes Must be 
Apportioned According to Some Rule of Equality and 
Uniformity. 

“ We hold these truths to be self-evident: That all menare created equal: 
that they are endowed by their Creator with certain inalienable rights; that 
among these are life, liberty and the pursuit of happiness; that, to sECURE 
these rights, governments are instituted among men, deriving their Just 
powers from the consent ofthe governed: that, whenever any form of govern- 
ment becomes destructive of these ends, it is the right of the people to alter or 
abolish it, and to institute new government, laying its foundation on such 
principles, and organizing its powers in such form, as to them shall seem most 
likely to effect their safety and happiness. ” 

“ Resolved, Thata right to liberty and property (which are the natural 
means of self-preservation) is absolute, inalienable, and can never be lawfully 
given up by ourselves, or taken from us by others. "—Mendon Resolutions, 
adopted at Mendon, Maas... in 1773. (See Bryant's History U. 8., vol. 3. p.—.) 

This limitation upon the taxing power finds a resting 
place in the fundamental principles which underlie our 
republican form of Government, and therefore cannot 
lawfully be removed, either by the Government or by 
the people, for, as we shall hereafter see, the right of 
property is BEFORE and HIGHER than any Constitutional 
sanction ; and arbitrary power exists over it nowhere in 
this Republic. 

The American Constitutions were ordained and estab- 
lished, not to confer rights upon the people, but to secure 
rights which already existed, and many of which—for 
instance the right to life, liberty, and property—-were 
inalienable. 

To ‘‘ secure the blessings of liberty to ourselves and 
our posterity,” was a declared purpose of the framers of 
the Federal Constitution, and to “secure and perpet- 
uate”’ the blessings of freedom, our State Constitution 


was established. While both Constitutions expressly 
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recognize the existence of inalienable rights, among 
which are those of ‘enjoying and defending life and 
liberty, and acquiring, possessing and protecting prop- 
erty,” and both provide “that no person shall be de- 
prived of * * property without due process of 
law.” (Federal Constitution, Art. V. amendments ; State 


Constitution, Art. 1, Sec. 13.) 


‘In considering State Constitutions,” says Mr. Cooley 
(Cooley on Const. Lim., pp. 36-37), ‘we must not com- 
mit the mistake of supposing that because individual 
rights are guarded and protected by them, they must 
also be considered as owing their origin to them. These 
instruments measure the power of the rulers, but they do 
not measure the rights of the governed. What is a 
Constitution, and what are its objects? It is easier to 
tell what it is not than what it is. It is not the begin- 
ning of a community, or the origin of private rights ; it 
is not the fountain of law or the incipient state of gov- 
ernment ; it is not the cause but the consequence of per- 
sonal and political freedom; it grants no rights to the 
people, but is a creature of their power, the instrument 
of their convenience. Designed for their protection in the 
enjoyment of the rights and powers which they possessed 
before the Constitution was made, it is but the frame- 
work of the political government, and necessarily based 
upon the pre-existing condition of laws, rights, habits and 
modes of thought. ‘There is nothing primitive in it; it is 
all derived from a known source. It pre-supposes an 
organized society, law, order, property, personal freedom, 
a love of politic: al liberty, and enough of cultivated in- 
telligence to know how to guard against the encroach- 
ments of tyranny. A written Constitution is in every 
instance a limitation upon the powers of government in 
the hands of agents.” 


Referring to the very power involved in this discus- 


sion—the power of taxation—Mr. Justice Miller, deliv- 


-- 
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ering the opinion of the Court in the case of the Loax 
Association vs. Topeka (20 Wallace, 662), says: “It 


must be conceded that there are rights in every free gov- 
ernment beyond the control of the State. A government 
which recognized no such rights, which held the lives, 
the liberty and property of its citizens subject at all 
times to the absolute disposition and unlimited control of 
even the most democratic depository of power, is, after 
all, but a despotism. It is true a despotism of the many, 
of the majority, if you choose to call it so, but it is none 
the less a despotism. It may well be doubted if any man 
is to hold all that he is accustomed to call his own, all in 
which he has placed his happiness, and the security of 
which is essential to that happiness, under the unlimited 
dominion of others, whether it is not wiser that this 
power should be exercised by one man than by many.” 
And again (Id. p. 663): “* There are limitations on such 
power which grow out of the essential nature of all free 
governments—implied reservations of individual rights, 
without which the social compact could not exist, and 
which are respected by all governments entitled to the 
name.” 


Mr. Knicut says: “ In our time a French writer has 
recorded that after attending a debate in the House of 
Commons, he observed to an English statesman that he 
had heard no assertion of the general principles of con- 
stitutional freedom. The answer was, ‘ we take that for 
granted.’”’ (Knight’s England, vol. 3, p. 417). And Mr. 
CooLey, in considering the nature and extent of State 
Constitutions, admits that “ many of the most important 
principles of government are usually not declared at all, 
but simply taken for granted.” (Note 1, Cooley’s Const. 
Lim., p. 41.) In discussing the limitations upon the tax- 
ing power, he observes (Cooley on Const. Lim., 41): 
‘* Vast as is the power of the Government to levy taxes 
upon its citizens, there are nevertheless limitations upon 
it of a very distinct and positive character, which inhere 
in the very nature of the power itself. Some of these lim- 
itations are commonly declared in the written Constitu- 

17 
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tions, but the declaration is rather from abundant cau- 
tion than from any necessity, as the limitations are equally 
imperative herewith, thus declared or not.” 


In Angell & Ames on Corporations (sec. 436) it 1s said: 
“In this country, though the right to impose taxes is 
inherent in the Legislature, and extends to subordinate 
communities, as counties, cities, towns, etc., yet it is not 
admitted to be omnipotent, it being limited and _ con- 
trolled by certain principles that lie at the very founda- 
tion of our civil and political institutions. The prin- 
ciple that the right cannot properly exist without repre- 
sentation was a fundamental ground of the American 
Revolution. But it is not sufficient that no tax or impo- 
sition can be imposed upon the citizens of the United 
States, unless by their representatives in the Legislature, 
or by their representatives which constitute the govern- 
ment of a county, town, etc.; but every person, natural 
and corporate, is entitled to require of the law-givers that 
taxation be fair and equal in proportion to the value of 
his or their property ; and that no one class of individu- 
als should be unjustly assessed.”’ 


And Mr. Chancellor Kent says: ‘‘ Every person is en- 
titled to be protected in the enjoyment of his property, 
not only from invasions of it by individuals, but from 
all unequal and undue assessments on the part of Govern- 
ment. It is not sufficient that no tax or imposition can 
be imposed upon the citizens, but by their representatives 
in the Legislature. The citizens are entitled to require 
that the Legislature itself shall cause all public taxation 
to be fair and equal in proportion to the value of his or 
their property so that no class of individuals, and no one 
species of property may be unequally or unduly assessed.”’ 


2 Kent, 331-332. 


Mr. Potrer(1 Potter on Law of Corporations, sec. 217, 


p. 192): ‘‘ Whatever limitations exist upon the legisla- 
tive authority to wield its full scope in the taxing power 
of the State at its willymust be sought in the nature of the 
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power itself as thus briefly expressed, and in the express 
orimplied restrictions of the National and State Consti- 
tutions. ‘Taxation IMPLIES, as we have seen, an imposi- 
tion for a public use; and it also impLiges that the imposi- 
tion shall be upon a system of apportionment, so as to 
secure uniformity among those who are, or ought to be, 
subject to the particular tax; and hence we may readily 
conceive of Acts of the Legislature demanding sacrifices 
of citizens which could not be sustained as legitimate 
exercises of the taxing power, although no specific provis- 
ion of the Constitution should be infringed.” 


In the case of Washington Avenue (69 Penn. St. R. 
362), AGNew, J., delivering the opinion of the Court, 


says: “‘ There is no case in our books wherein the 
legislative power to tax has been maintained with greater 
vigor and ability than Sharpless vs. The City of Phila- 
delphia, 9 Harris; yet even there the Chief Justice ad- 
mits (p. 166) that the exercise of the power may be for- 
bidden by clear implication as well as express restriction. 
‘It is not every Act the Legislature may choose to call a 
tax law that is constitutional.’ ‘The whole public bur- 
den,’ he contends, ‘cannot be thrown on a single indi- 
vidual, under pretence of taxing him.’ This is a con- 
cession that taxation has a limit, per se, and is not always 
co-extensive with legislative exaction. When, therefore, 
the Constitution declares, in the ninth article, that 
among the inherent and indefeasible rights of men is that 
of acquiring, possessing and protecting property—that 
the people shall be secure in their possessions from unreas- 
onable seizures—that no one can be deprived of his prop- 
erty unless by the judgment of his peers or the law of 
the land ; that no man’s property shall be taken or applied 
to public use without just compensation being made ; that 
every man, for an injury to his lands or goods shall have 
remedy-by due course of law, and right and justice admin- 
istered without sale, denial or delay ; and that no law 
impairing contracts shall be made; and when the people, 
to guard against the transgressions of the higher power 
delegated by them declared that these rights are excepted 
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out of the general powers of government, and shall for- 
ever remain inviolate, they, for their own safety, stamped 
upon the right of private property an inviolability which 

sannot be frittered away by verbal criticism on each sepa- 
rate clause.” 

“There is a clear implication from the primary dec- 
laration of the inherent and indefeasible right of prop- 
erty, followed by the clauses guarding it against specific 
transgressions, that cover it with an gis of protection 
against all unjust, unreasonable and palpably unequal 
exactions under any name or pretext. Nor is this sanc- 
tity incompatible with the taxing power or that of emi- 
nent domain, where, for the good of the whole people, 
burdens may ‘be imposed or property taken. 

‘‘T admit that where the power to tax is unbounded 
by an express limit in the Constitution—that it may be 
exercised to the full extent of the public exigency. I 
concede that it differs from the power of eminent domain, 
and has nothought of compensation by way of a return 
for that which it takes and applies to the public good, 
further than all derive benefit from the purpose to which 
it is applied. But, nevertheless, taxation is bounded in 
its exercise by its own nature, essential characteristics 
and purpose. It must, therefore, visit all alike in a rea- 
sonably practicable way of which the Legislature may 
judge, but within the just limits of what is taxation. Like 
the rain, it may fall upon the people in districts and by 
turns, but still it must be public in its purpose, and rea- 
sonably just and equal in its distribution, and cannot 
sacrifice individual right by a palpably unjust exaction. 
To do so is a confiscation ; not taxation, extortion ; not 
assessment, and falls within the clearly implied restric- 
tion in the Bill of Rights.” 


In People vs. Mayor of Brooklyn (6 Barb. 214), the 


Court says: “Untrammeled by authorities, a safe and 
sound rule may be deduced from a few simple and well- 
settled principles. In the first place, it may be assumed as 
a fundamental principle in our Government and laws, that 
individuals are protected in the enjoyment of their property, 
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except so far as it may be taken in two ways, viz: as a public 
tax, upon principles of just equality,or for public use, with 
a just compensation, ascertained according to the provisions 
of the Constitution. Secondly, as money is property, every 
tax or assessment is taking property in some mode, and 
to be legal, must refer to one of the modes above men- 
tioned. Taxes are defined to be ‘ burdens or charges im- 
posed upon persons or property to raise money fora public 
purpose.’ The right to impose a tax is inherent in ever y 
Government. * * * Weare not, however to under- 
stand that the Legislature is omnipotent on this subject, 
lts powers are limited and controlled by certain principles 
which lie at the very foundation of free Government. 
Among these is the principle of just equality. a 
This is the only sense in which a taxis public. The 
Legislature has not the constitutional authority to exact 
from a single citizen, or a single town, or county or city, 
the means of defraying the entire expenses of the State. 
For, if this could be done, the constitutional prohibition 
would be evaded in all cases, and the Legislature could 
take private property for public use, without compen- 
sation, to any extent, under the vague and indefinite 
pretense of taxation.” Again, at page 216, the Court 


says: ‘‘ The true rule deducible from sound reasoning, as 
well as the authorities, is this: Legitimate taxation is 
limited to the imposing of burdens or charges for a public 
purpose, equally upon the persons or property within a dis- 
trict known and recognized by law.’’ The case above 
referred to is cited approvingly in People vs. Lynch (51 
Cal. 20). 


Judge CHrRIsTIANCY (Woodbridge vs. The City of 
Detroit, 8 Mich. 306), referring to the constitutional pro- 
visions that private property should not be taken for 


public use without just compensation, says: “ It is true 
these provisions do not refer toa taking of property in 
> a 
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payment of a tax or burden imposed under the taxing 
power, nor in payment of a debt or other duty to the 
public. Itis doubtless true, also, that these prohibitions 
are primarily aimed against a direct taking of property, 
to be used in kind by the public, though the language 
itself makes no such distinction ; and the reason why it 
is properly so construed is, because all the recognized 
modes of indirect taking, include the idea of compensa- 
tion. Thisis the only reason for the construction. The 
maxim, therefore, applies to these prohibitions in its full 
force, that, what cannot be done directly, shall not be 
done indirectly. And when indirect means are employed 
to accomplish what is forbidden to be done directly, the 
law rejects these indirect means as of no validity, and 
treats the case as if the same end were obtained by direct 
means. If this were not so, the whole effect of the pro- 
hibition might in all cases be evaded with impunity by 
the simple device of making the process consist of two 
steps instead of one. And while the Legislature could 
not authorize the taking of A’s land for a public park, 
they might, under the specious name of tax or assess- 
ment, raise by the sale of A’s land the whole sum 
necessary to pay B for his land,to be taken for that 
purpose; * * and though they cannot take and use 
your property directly, they may sell it and use the 
money to purchase other property of the same or any 
other description.”’ 


‘“ Tt is true that liability to abuse is not always of itself 
strong evidence of the non-existence of a power since all 
legislation and all human power is liable to abuse. But 
the fact that a proposed rule of construction would 
remove all constitutional restraint is a very strong 
evidence that the rule is erroneous.” Id. p. 307. 


In Wilkinson vs. Leland (2 Peters, 627), Mr. Justice 
Story held this language: ‘ 7’he Fundamental maxims of 


free government seem to require that the rights of personal 


liberty and private property should be held sacred.” 
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In Vermont and in North Carolina it has been held 
that “ altogether aside from any express provision of the 
Constitution, a statute taxing property without necessity 
of a public character, or without compensation in some 
form, would doubtless be regarded as entirely without 
the just limits of legislative power.” (Hatch vs. Ver- 
mont R. R. Co., 25 Vermont, 49; Railroad Co. vs. Davis, 2 


Dev. and Bat., 451.) 


In New York, prior to the adoption of the Constitution 
of 1821, there was no provision in the Constitution of 
that State providing that private property should not be 
taken ‘for public use without just compensation, but in a 
case decided by the Court of Errors ( Rogers vs. Bradshaw, 
20 J. R., 735), before the adoption of the Constitution of 
1821, where the Canal Commissioners had been author- 
ized to take land, but no provision had been made for 
compensation, it was said, ‘‘ this equitable and Constitu- 
tional right to compensation undoubtedly imposes it as 
an absolute duty on the Legislature to make provision 
for compensation whenever they authorize an interfer- 
ence with private right.”” (See also People vs. Platt, 17 J. 
R., 195; Bronson’s Opinion in Taylor vs. Porter, 4 Hill, 


140; and Powers vs. Bergen, 2 Seld, 358.) 


In Goshen vs. Stonington (4 Conn. 209), Hosmer, J. 
held that if there should exist a case of direct infraction of 
vested rights too palpable to be questioned and too unjust to 
admit of vindication, he could not avoid considering it a 
violation of the social compact and within the control of the 


Judiciary, although the Constitution had imposed no explicit 
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restraint. He asks, “If a law were made without any 
cause to deprive a person of his property, or to subject 
him to imprisonment, who would not question its legal- 
ity or who would carry it into effect ?” 

There is no express provision of the Constitution 
which forbids the taking of private property for private 


. 
. 


uses ; but can it be so taken? Would a constitutional 


provision to that effect be upheld ? We answer unequivo- 


) 


‘ally both questions in the negative, and why? Because 
such a provision would violate the fundamental princi- 
ples of free Government as declared in the Bill of Rights, 
and which lie at the foundation of the social compact. 

Our Constitution has expressly recognized the existence 
of certain inalienable rights, resting upon sanctions more 
sacred than constitutional guarantees. 

These rights are referred to in Secs. 1, 14, 21 and 23 
of Article I of the State Constitution, in terms as follows: 


Section 1. All men are by nature free and independ- 
ent, and have certain inalienable rights, among which 
are those of enjoying and defending life and liberty ; 
acquiring, possessing, and protecting property ; and pur- 
suing and obtaining safety and happiness. 


Sec. 14. Private property shall not be taken or dam- 
aged for public use without just compensation having 
been first made to, or paid into Court for the owner, and 
no right of way shall be appropriated to the use of any 
corporation other than municipal until full compensation 
therefor be first made in money, or ascertained and paid 
into Court for the owner, irrespective of any benefit 
from any improvement proposed by such corporation, 
which compensation shall be ascertained by a jury, unless 
a jury be waived, as in other civil cases in a Court of 
record, as shall be prescribed by law. 
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Sec. 21. No special privileges or immunities shall 
ever be granted which may not be altered, revoked or 
repealed by the Legislature ; nor shall any citizen, or 
class of citizens, be granted privileges or immunities 
which, upon the same terms, shall not be granted to all 
citizens. 


Sec. 23. This enumeration of rights shall not be con- 
strued to impair or deny others retained by the people. 


The Constitution recognized the inviolability of pri- 
vate property, and wisely so, since few interests take a 
deeper hold on man than those which relate to property ; 
much of the general prosperity and much of the unex- 
ampled activity, energy and enterprise which distinguish 
the present era, is due to the all-prevailing conviction 
that private property is secure. (Dillon, C. J., in Han- 
son vs. Vernon, 27 lowa, 42.) 

These rights, which are beyond the reach of govern- 
ment and of the people, are strongly and aptly stated in 
Sections 2 and 3 of the Bill of Rights in the Kentucky 


Constitutions of 1799 and 1850. 


Sec. 2. That absolute, arbitrary power over the lives, 
liberty and property of freemen exists nowhere in a Re- 
public—not even in the largest majority. 


Sec. 3. The right of property is before and higher 
than any constitutional sanction. 


Taxes are in effect, as Mr. Mill contends—sacrifices 
made for the public good, equality of sacrifice being the 
rule. (2 Pol. Econ. 370, 372.) “Taxation cannot be 
arbitrary, because its very definition includes apportion- 
ment.”’ (Cooley Const. Lim., p. 175.) 

18 


| 
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In People vs. Iynch (51 Cal. 20), a leading case, Jus- 
tice McKinstry, speaking for the Court, says: ‘An 
assessment for a local improvement is a tax differing 
from other taxes, in that it need not be levied upon the 
ad valorem principle. Although such assessment is not 
prohibited by that clause of the State Constitution which 
provides that ‘all property shall be taxed in proportion 
to its value,’ it is of the very essence of taxation, in 
every form, that it be levied with equality and uni- 
formity, and to this end there should be some system of 
apportionment.” (Taylor vs. Palmer, 31 Cal. 241.) 
* *  * © Whatever the basis of taxation, the re- 
quirement is that it shall be uniform. * * * 
The terms ‘tax’ and ‘assessment’ * * * _ both 
include the idea of some ratio or rule of apportionment, 
so that, of the whole sum to be raised, the part paid by 
one piece of property shall have the same known rela- 
tion to or be effected by that paid by another.” 

The Kentucky Constitution of 1799 granted to the 
Legislature the taxing power, without limitation, other 
than the limitation under our form of government, in- 
herent in the power itself. In other words, the people of 
the State of Kentucky conferred upon the Legislature 
every power of taxation which the people themselves 
might exercise in their original capacity. The grant 
was of all legislative power, without limitation, save such 
limitations as existed independent of constitutional sanc- 
tion. More than a quarter of a century ago the Court of 
Appeals of that State, then composed of three of its most 
eminent jurists, Hon. George Robertson, Hon. Ephriam 
M. Ewing, and Hon. Thomas A. Marshall, was called 
upon to define this power, and of the results reached in 
their deliberations, Judge Cooley—Cooley on Taxation, 


177—says: ‘“‘The principles by which the legislative 
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apportionment of taxes is to be tested have been so admir- 
ably stated, that we prefer quoting the language of the 
Court,in preference to any attempt at stating them in 
our own language.”’ A just tribute from a great jurist to 


the judgment of a learned Court. 
The case referred to was Lexington vs. McQuillan’s Heirs, 


9 Dana, 513-516. 


The Court says (Judge Ropertson, one of the first and 
most accomplished lawyers of the day, delivering the 
opinion of the Court): 


“When shall a tax be levied? To what amount? 
Shall it be a capitation or property tax? Direct 
or indirect? Ad valorem or specific? And what 
classes of property are the fittest subjects of taxation ? 
Are all questions wisely confided by our Constitution to 
the discretion of the legislative departments, subject to 
no other limitation than that of the moral influence of 
public virtue or responsibility to public opinion. But in 
some other respects, and so far as the power of taxation 
may be effectual being thus limited, it 1s in our opinion 
limited by some of the declared ends and principles of 
the fundamental laws. Among these political ends 
and principles, equality, as far as practicable, and 
security of property against irresponsible power, are 
eminently conspicuous in our State Constitution. An 
exact equalization of the burdens of taxation is unat- 
tainable and Utopian, but still there are well-defined 
limits within which the practical equality of the Consti- 
tution may be preserved, and which, therefore, should be 
deemed impassible barriers tolegislative power. Taxation 
may not be universal, but it must be general and uni- 
form ; hence, if a capitation tax be laid, none of the class 
of persons thus taxed can be constitutionally exempt 
upon any other ground than that of public service ; and 
if a tax be laid on land, no land within the limits of the 
State can be constitutionally exempted, unless the owner 


j 
‘ 
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be entitled to such immunity on the ground of public 
service. The Legislature in the plentitude of the taxing 
power, CANNOT have constitutional authority to exact 
from one citizen, or even from one county, the entire 
revenue forthe whole commonwealth. Such an exaction, 
by whatever name the Legislature might choose to call 
it, would not be a tax, but would be undoubtedly the 
taking of private property for public use, and which could 
not be done constitutionally without the consent of the 
owner or owners, or without retribution of the value in 
money. 

The distinction between ‘constitutional taxation and 
the taking of private property for public use by legisla- 
tive will, may not be definable with perfect precision, 
but we are clearly of the opinion that whenever the 
property of a citizen shall be taken from him by the 
sovereign will, and appropriated without his consent to 
the benefit of the public, the exaction should not be con- 
sidered as a tax, unless similar contributions be made by 
that public itself, or shall be exacted rather by the 
same public will, from such constituent member of the 
Same community generally as own the same kind of 
property. 

Taxation and representation go together, and repre- 
sentative responsibility is one of the chief conservative 
principles in our form of Government. When taxes are 
levied, therefore, they must be imposed on the public 
in whose name and for whose benefit they are required, 
and to whom those who impose them are responsible. 
And although there may be a discrimination in the sub- 
jects of taxation, still persons in the same class, and 
property of the same kind, must generally be subjected 
alike to the same common burden. This alone is taxa- 
tion, according to our notion of constitutional taxation 
in Kentucky. And this idea fortified by the spirit of 
our Constitution, is, in our judgment, confirmed by so. 
much of the twelfth section of the tenth article as de- 
clares : ‘‘nor shall any man’s property be taken or applied to 
public use without the consent of his representatives, and 
without just compensation being previously made to him.” 
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This decision has stood the test of time, and has met 
the approval of the most enlightened commentators upon 
our governmental system. 

Mr. Justice McKesg, in Milligan vs. Smith, 59 Cal., 206, 
fully sustains the position we have assumed: That the 
right of property is before and higher than any consti- 
tutional sanction, and that arbitrary power over it exists 
nowhere in a republic. 

‘he principles enunciated are but the echoes of the 
Declaration of Independence, proclaiming the equality 
of all before the law, and the existence of inalienable 
rights, “‘ to secure (not to create) which governments are 
instituted among men.” Principles placed beyond the 
attacks of the States by the declaration of the Fourteenth 
Amendment of the Federal Constitution, “nor shall any 
State deprive any person of life, liberty or property, 
without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws ;” 
principles which constitute the corner-stone of a free 
government, and from which it cannot depart without 
making rebellion to its laws a freeman’s right, and revo- 
lution a people’s duty. 

‘All property shall be taxed in proportion to its 


,) 


value ;”’ upon this law hangs the law and gospel of tax- 


tion. 

‘All property shall be taxed in proportion to its 
value ’’ how simple the rule! how easy its application ! 
how just and beneficent its operation |! 

‘All property shall be taxed in proportion to its 


») 


value ;” this line marks the limit of the power which 


é 
é 
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rests in the people, or which can be delegated to any 
government within the beundaries of the Republic ; 
within that limit are peace, order, security, and all just 
governmental powers; without are turmoil, confusion, 
spoliation and anarchy. 

‘ All property shall be taxed in proportion to _ its 
value ;” to this test must come every revenue law 
whether such law rests alone upon legislative action or 
sounds in constitutional enactment. If it fail to meet 
this test, reason, principle and authority, the trinity of 
the law unite in the judgment that it is not the exercise 
of the lawful power of taxation, but that is the exercise 
of the unlawful power of confiscation. 

If every person in the land should agree that contribu- 
tions might be exacted from property for the support of 
the government by any other rule than that of equality 
and uniformity—if by unanimous consent the power to 
impose such burdens unequally was attempted to be con- 
ferred upon government, such rule could not be lawfully 
enforced, nor such power lawfully exercised. The rule 
and the power would invade the domain of the inalien- 
able rights. No one can surrender that which is not his 
own. The inalienable rights which exist independently © 
of constitutional sanctions are not the property of this 
generation. They are the heritage of peoples yet to be, 
and we are but the trustees of that heritage clothed with 
the limited right of present use and enjoyment, and 
charged with its defense and maintenance to the end 
that we may transmit it unimpaired to the rightful heirs. 

The power of taxation -is the only power which the 
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plaintiffs do, or can invoke to sustain these actions. But 
we have seen that there is a limitation inherent in the 
power to tax, namely, that when taxes are levied upon 
property they must be apportioned with reference to a 
uniform standard—must be laid by some rule of equality 
and uniformity—otherwise they would degenerate into 
mere arbitrary exactions: and such an exaction by what- 
ever name the Legislature might choose to call it would 
not be a tax, but would undoubtedly be the taking of 
private property for public use without just compensa- 
tion. This limitation finds a resting place in the funda- 
mental principles which underlie our republican form of 
government, and, therefore, cannot be lawfully removed 
either by the Government or by the People. ‘“ The right 
of property is before and higher than any constitutional 
sanction,” and “ arbitrary power over it exist nowhere 
in a republic.”’ 

[It may be claimed that the right to discriminate is 
found in the reserved power to alter, amend, or repeal 
the laws under which corporations are formed, and this 


brings us to the consideration. 


The Control of the State over Corporations formed under a 
General Law where a Reserved Power of Amendment is 


Embodied in the Law or Imposed by the Constitution. 


In the Dartmouth College case it was held that the 
charter constituted a contract between the sovereign and 
the corporation. The charter in question was a royal 


charter and the rights under it rested in the grant. At 
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and before the time the decision in that case was made, 
the various State Legislatures of the Union had been 
creating corporations by special legislative acts. These 
acts constituted the charters of the corporations so created 
and, like the royal grants, were properly construed as 
contracts between the State and the corporations. After 
the decision in that case was promulgated the various 
States, acting upon the hint given by Judge Story, be- 
gan to insert in the charters thereafter granted a reser- 


vation of the right to alter or repeal. These reservations 


being part of the contract, were held to take the con- 


tract out of the rule laid down by the Court in the 
Dartmouth College case, and to permit one party to that 
contract, to wit: the State, to change its terms notwith- 
standing the inhibition of the Federal Constitution 
against impairing the obligations of contracts. In the 
course of time it was felt that the power to create cor- 
porations by special acts which conferred upon the cor- 
porators special privileges not enjoyed by the com- 
munity in general, tended to evil results ; and to prevent 
such results provisions began to find their way into State 
Constiiutions, which not only forbade the creation of 
private corporations by special acts, but which did in 
effect prohibit entirely the creation of private corpora- 
tions by special acts, but which did in effect prohibit 
entirely the creation of private corporations by the 


Legislature. The provision in the California Constitu- 


tion of 1850 is a fair type of the provisions in question. 
It is Article [V, Section 31: 
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‘‘Corporations may be formed under general laws, but 
shall not be created by special Acts, except for muni- 


? 


cipal purposes.”’ Corporations are not to be created by 
legislative acts, but general laws must be passed under 
which persons may voluntarily associate themselves to- 
gether. General laws do not sound in contract. Gener- 
al laws may, without any reservation, be altered or re- 
pealed at the will of the law-making power, and a 
reservation in a general law that it might be altered and 
repealed would and could have no significance whatever. 
No person, as we shall hereafter show, has a vested right 
in general laws, and therefore the repeal could never im- 
pair the obligation of contracts, or invade the domain of 
Govermental power reserved to the people or prohibited 
to the States. A general law authorizing persons to 
associate themselves for business purposes is simply a 
municipal regulation. The persons acting under its au- 
thority would have no more legal right to complain of 
its repeal than would a public officer exercising func- 
tions under a statute have the right to complain of the 
repeal of that statute. The reservation of the right to 
alter or amend would find an appropriate place in a royal 
grant of privileges, it would have an office to perform in 
a legislative charter, but has neither office to perform nor 
place in ageneral law. The reservation in the Constitu- 
tion of California, in the connection in which it is used, 
is but a blunder. 

The effect of a repeal of a general law upon rights 
acquired under the law is familiar to all, andsthe rules 


governing are elementary, so that even allusion to them 
19 


| 
| 
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here would be out of place. The right to alter, amend 
or repeal a general law, is not a novel one. It has uni- 
versally been exercised from the foundation of the Gov- 
ernment. No American law-giver ever claimed for his 
work the sanction of divinity, or exacted from his 
countrymen a pledge that it should not be repealed. 
The power to repeal a general law is one thing, but the 
power to disturb vested rights is another and a very dif- 
ferent thing. To disturb vested rights is a power denied 
by the Constitution of every State in the Union, as well 
as the Federal Constitution, and moreover, as we shall 
hereafter see, it is a power which can never be exercised 
until the great fundamental principles which underlie 
our form of government shall have been numbered 
among the things that have been. 

To give to this reservation all the force claimed for it, 
it is after all but a reservation of legislative power. To 
reserve is to keep back, to withhold. As the Legislature 
never had the right to impair the obligation of contracts, 
or to confiscate property, it therefore could not in the 
nature of things reserve any such power. The law- 
making power, whether exercised by the people in their 
original capacity or by a legislative assembly to whom it 
has been delegated, does not rest in a contract between 
the law-making power and the person whom the legisla- 
tion is to affect. The law-making power of the States of 
the Union is limited by the provisions of the Federal 
Constitution and by the fundamental principles of our 
Governmgnt ; and neither a natural nor artificial person 
can confer upon the State or the people of the State the 


Point I]. ] POWER TO ALTER, AMEND, ETC. 147 


right to do athing which either the Federal Constitution 
or the fundamental principles of government forbid. It 
was held in the Mobile case (Pollard’s Lessees vs. Hagan, 
3 Howard, p. 223), that the sovereign State of Alabama 
could not by treaty with the Federal Government en- 
large the powers of that government even as to the State 
of Alabama itself, and the principle of that case has still 
more telling force when an attempt is made to maintain 
the doctrine that a citizen of the State, by a contract 
with the Legislature can barter away his inalienable 
rights and by contract confer upon the Legislature of 
a State an authority the exercise of which is prohibited 
to that Legislature by the Constitution. Can I lawfully 
agree with the Legislature of this State that if it grants 
tome an acre of submerged land, 1 will surrender my 
right to trial by jury ? No one would dare to answer 
this question in the affirmative. I cannot give to a pri- 
vate individual the right to take my life, nor exempt 
him from the penalties which the law denounces against 
him if, at my own request, he deliberately takes my life. 
I may lawfully surrender property which I own, may 
give it away, but I cannot surrender the right to acquire, 
possess and enjoy property. This right exists for the 
benefit of society and the exigencies of society require 
that it should be sacred. 

The examination which we have already made of the 
nature of these so-called corporations shows conclusively 
that the only right which they acquire from the State 
under the general law, is the right to be a corporation. It 
would seem to be self-evident that the only thing which 
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the State could take away would be the right which it had 
conferred, and as that right, in this class of corporations, 
is conferred by general law in which no one has a vested 
right, the corporation could not be heard to complain. 
The man who to-day erects buildings and puts in them 
machinery for the manufacture of some article of com- 
mon consumption, on the importation of which the law 
imposes a tariff duty, which is practically prohibitory, 
may expect that this will continue in force, and that he 
will in consequence reap large profits, but he has no 
vested right in the general law which imposes the tariff, 
no vested right which could entitle him to insist that the 
law shall remain unchanged for his benefit. If the duty 
should be removed and his property rendered worthless 
in consequence, he is nevertheless deprived of no right. 
“All statutory privileges,’’ says Mr. Cooley, ‘‘ depend 
upon this principle, and they may be taken away by 
changes in the general laws at any time.” (Principles of 
Constitutional Law, p. 320.) 

So the persons who formed the corporation party to 
this suit may have been impelled to do so by reason of 
the general laws of the State of California. They have 
no vested right in those general laws, and the Legisla- 
ture may at any time take the life of the legal entities 
which hold the legal title to the property of which they 
are the beneficial owners. ‘The Legislature may kill the 
trustee, but the rights of the beneficiary to the property 
will remain intact. The property, as in the case above 


put, may not after such legislative action be so pro- 


ductive. It may not be so easily and profitably held 
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and managed, but nevertheless it remains intact, and the 
right of the beneficiary to it as complete as though 


there had never been a corporation in existence. 
Judicial Construction of the Power to Alter, Amend or Repeal. 


All authorities agree that this power is not unlimited, 
that sheer oppression and wrong cannot be inflicted 


under the guise of an amendment or alteration. 


Shields vs. Ohio, 95 U. S., 324. 

Sinking Fund Cases, 99 U. S., 721. 

New Jersey vs. Yard, 95 U. S., 104. 

Miller vs. New York & Erie Railroad Company, 21 
Barber, 518. 


In Peik vs. Chicago Railway Company, 94 U.S., 175, 
the question of the power of the Legislature of Wiscon- 
sin to provide by law for the maximum charge to be 
made by the Chicago and Northwestern Railway for 
fare and freight upon the transportation of persons and 
property carried within the State, was presented. In 
the course of his opinion in that case, Chief Justice 
Waite observes : 

“The company was chartered under a special act of 
the Legislature. The Constitution of the State in 
force when the act of incorporation was passed provi- 
ded that all acts for the creation of corporations within 
the State, may be altered or repealed by the Legisla- 
ture at any time after their passage.’’ The learned 
Chief Justice continues: “It was conceded upon the 
argument that this reserved power of the Constitution 
gave the Legislature the same power over the business 
and property of corporations that it has over individ- 


150 POWER TO ALTER, AMEND, ETC. [ Point LI. 


uals ;’ or as it is expressed by one of the counsel, 
nothing more could have been intended than to leave 
the stockholders in corporations in such a position that 
the Legislature could place them on the same footing 
with natural persons, before the law, and disable them 
from permanently evading the burdens on all others en- 
gaged in similar vocations, by appealing to the letter of 
their charter. Their object was not to open the doors to 
oppression, but tosecure simple equality between citizens 
of the State, whether working singly or in corporate 
associations.” ‘“ Without stopping to inquire,” con- 
tinues the learned Chief Justice, ‘‘ whether this is the 
extent of the operation of this important constitutional 
reservation, it is sufficient to say that it does, without 
doubt, have that effect.”’ 


In Chicago, Burlington and Quincy Railroad Company 
vs. Iowa, 94 U. 8., 155, the Chief Justice, in delivering 
the opinion, expressed substantially the views of counsel 
in the Peik case, and said, speaking of the same railway 
company : 

“This company, in the transaction of its business, has 
the same rights, and is subject to the same control as 
private individuals under the same circumstances.”’ 

Partnerships in the State of California are formed 
and exist under general laws, which regulate the rights 
and liabilities of the parties, the manner and mode of 
conducting the business of the partnership. These laws 
are found in the Civil Code of California. The right to 
alter, amend or repeal them is as undoubted as though it 
had been expressly reserved in the Constitution or the 
laws themselves. The next Legislature which assembles 


may repeal every law in relation to partnerships, and 


may, unless there is a right of association coming from 


: 
¥ 
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a source higher than the Constitution, prohibit the forma- 
tion of partnerships, the use of firm names or the trans- 
action of business by associations of men. While it 
may be conceded that the Legislature can do all of these 
things, yet no one would claim that they could take 
from the partners the property which they had already 


acquired. If the right to take the property of the per- 


sons composing the so-called corporations of California 


lurks in the reservation to alter, amend or repeal the cor- 
poration laws, the same right to destroy partnerships 
and to confiscate the property of the partners may be 
found in the acknowledged right to alter, amend or 


repeal the municipal regulations relating to partnerships. 


Mr. Justice Story, in the case of Allen vs. McKeen, 1 
Sumner, 176, held that under a reservation “to alter, 
restrain or extend,” the State could not “ meddle with 
the property of the corporation or extinguish its corpor- 


ate existence.”’ 


In Sage vs. Dillard, 15 B. Monroe 340, the Supreme 
Court of Kentucky held “that the Legislature might, by 
virtue of a reservation in a statute similar to the reser- 
vation in the Constitution of the State of California, 
repeal or destroy, but that the power merely to repeal or 


destroy did not imply a right to cripple or to maim.” 


_ In Miller vs. The New York and Erie Railroad Co., 21 
Barb. 513, it was held that the power to alter, modify, or 
repeal charters did not authorize a Legislature to compel 


a railroad company to cause a new highway to be taken 
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across their line at their own cost, there being no provis- 
ion touching new highways in their charter. It was 
further held in the same case that a law imposing sucha 
new obligation on the railroad, passed subsequent to its 
incorporation, was the taking of private property with- 


out compensation. 


In The Commonwealth vs. Essex Co., 13 Gray, 239, Mr. 
Chief Justice Shaw, delivering the opinion, suggested the 
following asa rule of limitation of legislative power, to 
amend or alter: ‘That where, under power in a charter, 
rights have been acquired and become vested, no amend- 
ment or alteration of the charter can take away the prop- 
erty or rights which have become vested under the legit- 


imate exercise of the powers granted.” 


In Durfee vs. Old Colony and Fall River R. R. Co., 5 
Allen, 230, the Court refrained from the expression of any 
opinion on the limits of legislative power to alter or 
amend, but the case was fully argued upon this proposi- 
tion and the limitation of the exercise of this power was 


thus broadly and tersely laid down by counsel. 


“The limit to this power will be found when any 
attempt is made to abrogate any contract made by the 
corporation under their charter or deprive them of any 
vested property or rights of property legally acquired.” 


Chief Justice Bigelow, who delivered the opinion of 
the Court in Durfee vs. Old Colony and Fall River R. R. 


Co., at its conclusion observes: (5 Allen, 247.) ‘‘ It may 
be well to add, in order to avoid misapprehension, that 
we do not intend to say that the Legislature have any 


ee 
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power to change or modify an act of incorporation in 
such a way as to affect in a material particular a contract 
which they have entered into with a third person. Such 
an exercise of legislative power would be unconstitu- 
tional and invalid, because it would impair the obligation 
of a contract.” 

The Massachusetts cases cited are the most instructive 
cases to which my attention has been called. The high 
legal standing of the Judges who participated in those 
decisions, and the appreciation in which the Supreme 
Judicial Court of Massachusetts is universally held, give 
controlling force to those authorities. 

In Territt vs. Taylor, 9 Cranch, 43, Mr. Justice Story, 
who delivered the judgment of the Court, held that the 
church property in Virginia was not public property, but 
the property of the several parishes ; and did not become 
the property of the State by the Revolution, and the dis- 
establishment of the church. Upon this topic he says: 


‘“ Had the property thus acquired been originally 
granted by the State or the king there might have 
been some color (and it would have been but a color) 
for such an extraordinary pretension, but the property 
was in fact and in law generally purchased by the par- 
ishioners or acquired by the benefactions of pious donors; 
the title thereto was indefeasibly vested in the churches, 
or rather in their legal agents. It was not in the power 
of the Crown to seize or assume it, nor of Parliament it- 
self to destroy the grants unless by the exercise of a 
power the most arbitrary, oppressive and unjust, and en- 
dured only because it could not be resisted.” 


The learned editor of the American Law Review (Vol. 
1, No. 3, April, 1867) collates the authorities bearing 
upon the legislative control over corporations under res- 


ervations in special charters, and after an elaborate, but 
20 
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as to the corporations an unfriendly review of the same, 
stated his conclusions substantially as follows : 


“From the multitude of decisions which have now 
been reviewed, certain principles can be deduced as fully 
incorporated into the body of settled American law. 1. 
Where an absolute power to alter, amend or repeal acts of 
incorporation have been reserved to the Legislature, the 
power of repeal is unqualified. 2. It is immaterial 
whether the reserved power was specially set forth in the 
particular charter of the corporation, or was at the time 

the grant was made part of the general statute law of the 

State. 3. That all reservations in grants to corpora- 
tions are to be construed in favor of the State. 4. That 
the Legislature is the sole judge within certain limits of 
the justice or propriety of alterations and amendments 
to charters. 5. The Legislature can make no alteration 
or amendment to any charter, under its reserved power 
therefor, which shall impair the obligation of any con- 
tract legally entered into by the corporation; and 6. 
Neither can the Legislature make any alteration or 
amendment by which a corporation is deprived without 
compensation of its own vested property or rights.” 


The foregoing is a statement of principles to be de- 
duced from the decisions upon the subject in hand, made 
by one who was endeavoring to give to the reservation 
in question the most liberal construction. It may be 
said here, in answer to the fears which have been ex- 
pressed that the vast properties in the ownership of 
transportation companies might be used to endanger the 
safety of the people, that if the time ever comes when 
it shall appear that these fears are well founded, and that 


it is right and proper for the government to assume con- 


trol of these properties, ample government power to 
that end exists in the power to take private property to 
subserve the public uses. Under the exercise of this 
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power the whole of this property could be transferred 
from the individual to the government, and the safety of 
the government on the one hand be assured, while the 
interests of the individual on the other would be fully 
protected by the compensation which the government 


would make. 


Another View of the Reservation to Alter, Amend and Repeal 


Found in the State Constitution of California. 


The provisions of the Constitution of California of 
1850, Art. IV, See. 31, are that corporations may be 
formed under general laws, but shall not be created by 
special act, except for municipal purposes. All general 
laws and special acts passed pursuant to this section 
may be altered, from time to time, or repealed. It will 
be observed that these provisions differ materially in 
their effect from provisions of like character in a special 
charter. Under the Constitution of 1850 a private 
corporation cannot be created ; it must be formed under 
general laws, and the reservation is not that the act by 
which a special corporation is formed may be altered, 
amended or repealed, but that the general laws under 
which the corporation is formed may be altered, from 
time to time, or repealed. 

Sec. 31, Art. LV, of the old Constitution is found in that 
portion of the instrument which limits the legislative 
power; and if it be true, as contended on the other side, 
that a general law, under which a corporation is formed, 
constitutes the charter of that corporation, and rests in 


contract, it must also be true that the constitutional pro- 
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vision in question becomes part of the contract between 
the corporation and the State—the corporation, on the 
one hand, agreeing that the privileges conferred may be 
modified or taken away, and the State, on the other, 
agreeing that such modification shall only be made for 
such privileges taken away by general law. And it 
must be further held, in this view of the case, that the 
‘“ Bill of Rights ” enters into, and becomes a part of, that 
‘contract, and that all general laws passed must be in 
subordination to the provision of that “ Bill of Rights.” 
The Southern Pacific Railroad, as it appears from the 
pleadings, was formed under the Railroad Act of 1861. 
The term of its existence was fixed for the period of fifty 
years. It is, therefore, one of the corporations entitled 
to protection against special legislation, whether that 
legislation be in the shape of a statutory enactment ora 
constitutional ordinance. A change of the Constitution 
cannot release the State from contracts made under a 
Constitution which permitted them to be made. The 
inquiry is: Was the contract permitted by the then ex- 
isting Constitution? If so, the sovereignty which rati- 
fied it is the same sovereignty which made the Constitu- 
tion of 1879, neither having more power than the other 
to impair a contract made by a State Legislature with 
individuals. (Dodge vs. Wolsey, 18 Howard, 360.) 


The limitation of the power to alter, amend or repeal has 
been defined by the Supreme Court of the State of 
California. 


The reservation which we have been discussing 


applies to legislation creating municipal as well as 


— 


. 
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private corporations. It never has been doubted that 
the control of the State over the affairs of municipal 
corporations is more absolute than its control over 
the affairs of private corporations. It has been main- 
tained in some quarters that the State has the right to 
create and enforce an obligation against a municipal cor- 
poration of its own creation; that it has the right to 
appropriate the money and property of such a corpo- 
ration. But in this State it has been expressly held 
that this power, even as to a municipal corporation, does 
not exist, and that the Legislature cannot without the 
consent of a municipal corporation, create and enforce 
a claim against it. (Hoagland vs. The City of Sacramento, 
52 Cal., 151.) 

And it has been further held in this State, that the 
Legislature cannot levy a tax or assessment for a muni- 
cipal purpose without the consent of the municipality. 
People vs. Lynch, 51 Cal., 15. The California cases, 
above cited, settle the question in controversy here, for 
they clearly hold that the property, even of a municipal 
corporation, cannot be taken, except by due process of 
law, notwithstanding the reserved power in question. 

Mr. Justice Story, in the Dartmouth College case con- 
sidering this topic, says: ‘ It may also be admitted that 
corporations for mere public government, such as towns, 
cities and counties, may in many respects be subject to 
legislative control. But it will hardly be contended, 
that even in respect to such corporations, the legislative 
power is so transcendant, that it may, at its will, take 
away the private property of the corporation, or change 
the uses of its privatefunds acquired under the public 
faith.” 
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In Conclusion Upon this Point. 


Rights are being attempted to be wrested from the 
defendant by a summary proceeding unknown to the 
laws of the land. Our language might be searched in 
vain for more appropriate words to close defendant’s 
appeal to this Court than those uttered by Judge Coulter 
in Ervine’s Appeal (16 Penn. St., 268) : 


‘ But these parties stand here under that irremovable 
decree of the Constitution, that for any injury done an 
individual in his landsor goods, he shall have remedy by 
due course of law, in the Commonwealth’s Court, where 
right and justice shall be administered. This Court have 
so determined in Brown vs. Hummel, 6 Barr. In closing 
this opinion I may say, that when, in the exercise of 
proper legislative powers, general laws are enacted which 
bear or may bear on the whole community, if they are 
unjust and against the spirit of the Constitution, the 
whole community will be interested to procure their 
repeal by a voice potential. And that is the great 
security for just and fair legislation. 

‘But when individuals are selected from the mass, and 
laws are enacted affecting their property, without sum- 
mons or notice at the instigation of an interested party, 
who is to stand up for them, thus isolated from the mass 
in injury and injustice, or where are they to seek relief 
from such acts of despotic power? They have no refuge 
but in the Courts, the only secure place for determining 
conflicting rights by due course of law. But if the 


judiciary give way, and, in the language of the Chief 


Justice in Greenough vs. Greenough, 1 Jones, confesses 
itself ‘too weak to stand against the antagonism of the 
legislature and the bar,’ one independent, co-ordinate 
branch of the Government will become the subservant 
handmaid of another, and a quiet, insidious revolution 
will be effected in the administration of the Government, 
whilst its form on paper remains the same.”’ 
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The Assessment Upon Which the Action is Basedis Void Because it 
Includes Property Which the State Board of Equalization had no 
Jurisdiction Under any Circumstances to Assess. The Part Legally 
Assessed is so Blended with the Balance that it Cannot be Separated 
and the Entire Assessment Must Fall. 


Section ten of Article 13 of the Constitution of Cali- 
fornia from which the Board of Equalization derives its 
authority reads as follows: 


Section 10. ‘ All property except as hereinafter in 
this section provided, shall be assessed in the county, 
city, city and county, town, township or district in which 
it is situated in the manner prescribed by law. The 
franchise, roadway, road-bed, rails and rolling-stock of 
all railroads operated in more than one county in this 
State shall be assessed by the State Board of Equalization 
at their actual value and the same shall be apportioned to 
the counties, cities and counties, cities, towns, townships, 
and districts in which such railroads are located, in pro- 
portion to the number of miles of railway laid in such 
counties, cities and counties, cities, towns, townships and 
districts.”’ 


‘On the 15th day of August, 1885, the State Board of 
Equalization made the assessment which is the basis 
of this suit. It made that assessment upon the fran- 
chise, roadway, road-bed, rails, rolling-stock and property 
of said railroad. It was not made separately upon the 
franchise, roadway, road-bed, rails and ‘rolling-stock, or 
upon any of the properties of the railroad company, but 
all of the properties were blended. It included all prop- 
erty and kinds of property mentioned in Section 3665 
of the Political Code of California, as amended March 
9th, 1883, except depots, stations, shops and buildings, 
erected upon the space covered by the right of way, 
which last mentioned property was assessed as provided 
in said section by local assessors, and except steamboats.” 


(Finding 21, record folio 110 and 111.) 


160 ASSESSMENT VOID. [ Point IIT. 


The section in question provides, that the Board must 
assess the franchise, roadway, road-bed, rails and rolling- 
stock of all railroads operated in more than one county, 
that the assessment must be made to the corporation, 
person or association of persons, owning the same, and 
must be made upon the entire railway within the State 
and must include the right of way, bridges, culverts, 


wharves and moles, upon which the track is laid, and all 


steamers which are engaged in transporting passengers, 


freights, and passenger and freight cars across the waters 
which divide the road. The depots, stations, shops and 
buildings, erected upon the space covered by the right of 
way are assessed by the assessor of the county wherein 


they are situated. 


We have now seen that the assessment in question did 
include all of the property mentioned in this section, 
except depots, stations, shops and buildings erected upon 
the space covered by the right of way and except steam- 
boats. 


It therefore included the entire railway within the 
State, and it included wharves and moles, upon which 
the track is laid. The theory of the State Board of 
Equalization seems always to have been that it had juris- 
diction over all railroad property, except depots, stations, 
shops and buildings erected upon the space covered by 
the right of way. Mr. Delmas, who had virtually been 


the advisor of the State Board of Equalization for many 
years, said in his argument in the Santa Clara case, 118 
U. S., page 397 : 
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‘Fences built upon the line of the roadway area part 
of the roadway, as necessary to its protection, as much so 
as the railing of a bridge is a part of the bridge, or the 
frame-work of a tunnel is part of the tunnel. Such has 
always been the understanding of the law in California, 
andthe fences have always been assessed by the Board 
of Equalization. 

‘*T have never been able to grasp the proposition that 
fences are no part of the railroad which they inclose. If 
the defendant made a conveyance of ‘ its railroad from 
San Francisco to San Jose’ would not the fences pass by 
the deed? Clearly as much so as a sale of my garden 
would convey the fence which incloses the garden.”’ 


Now it is true that the steamers “‘ Transit” and “‘ Thor- 


»> 


oughfare ”’ with iron tracks laid upon their decks, and 
used for transporting freight cars across the Bay of San 
Francisco, from the rails on the East to the rails on the 
West side of that bay are part of the Central Pacific 
Railroad. It is true that fences if they do not belong 
to coterminous owners, are part of the Railroad. It 
is also true that depots, stations, shops and buildings, 
erected for the railroad purposes upon the space covered 
by the right of way are part of the railroad. All these 
things would pass by grant of the railroad. But the 
framers of the Constitution, for the purposes of taxa- 
tion, separated railroad property, and gave to the State 
Board jurisdiction over the franchise, roadway, road- 
bed, rails, and rolling-stock of all railroads operated in 
more than one county, and this jurisdiction was given 
by enumerating the things themselves. All other 
property belonging to the railroad company, whether 
part of its railroad or not, was left within the jurisdic- 
tion of the local authorities. It was this division of 


21 
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railroad property and the vesting of jurisdiction in 
two tribunals to tax it, which has made the tax 


so onerous. The State Board of Equalization acting 


in conformity with the advice and belief of Mr. 


Delmas, included in its assessments, everything except 
depots, stations, shops and buildings erected upon 
the right of way. Local assessors assessed in their 
respective counties all those parts of the railroad 
which were not included within the Constitutional juris- 
diction of the State Board of Equalization. In the cases 
argued with this, Numbers 660, 661, 662 and 663, the 
State Board includes wharves and moles and steamboats, 
but prior to the assessment complained of in this case, 
the Supreme Court of the State of California, had held 
that the steamers “ Transit”’ and ‘‘ Thoroughfare,” which 
were as much part of the defendant's road as its roadway 
or road-bed were subject to assessment by the local asses- 
sors, and that the tax based upon such assessments was 


valid and compelled the company to pay it. 


San Francisco vs. C. P. R. R. Co., 63 Cal., 467. 
Santa Clara Co. vs. S. P. R. R, Co., 118 U.S., 4138. 


After this decision the State Board excepted, as ap- 
pears from the findings in this case, steamers, but still 
included the wharves and moles, which were the subjects 


of assessment by the local assessors under the general 


laws. 
There is no doubt, but under the decision of this Court 
and of the highest Court of California that Section 3665 


is unconstitutional, and that an assessment made in 


Point ITT. | ASSESSMENT VOID. 163 


accordance with its provisions, must be null and void. 

The Board in this case, according to the findings, 
assessed the franchise, the road-bed, the roadway, rails, 
and rolling-stock. When it had assessed that property 
its power was exhausted, but it proceeded further and 
assessed the wharves and the moles, and blended their 
valuations with the valuations which they had fixed upon 
other property. 

A wharf is defined by Webster to be a perpendicular 
bank, or mound of timber or stone and earth, raised on 
the shore of a harbor, river, canal, or lake, or extending 
some distance into the water, for the convenience of 
lading or unlading ships or other vessels. 

A mole is defined by Webster as a mound or massive 
work, formed of large stones laid in the sea, extended in 
a right line or an are of a circle before a port, which it 
serves to defend from the violence of the waves thus 


protecting ships in a harbor. 


Now it is true, that a railroad may be and frequently in 
these days is laid upon a mole, or for the convenience of 
lading and unlading ships is laid upon a wharf. The 
rails, the road-beds, and the roadway, notwithstanding 
the fact that they are laid upon moles or wharves, might 
be the subject of assessment by the State Board of Equal- 
ization ; but these things are assessed when the assess- 


ment is made upon the road-bed, roadway and rails. 


And when the State Board of Equalization assessed the 
enumerated property it had reached the end of its juris- 


diction, and performed all the functions which the law 
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conferred upon it. Wharves and moles as such though 
belonging to a railroad company are subject to assess- 
ment by the local assessors alone. The State Board of 
Equalization has no more jurisdiction because they 
belong to a railroad company and are used in connection 
with the road, than it has over the shops, depots and 
steamers used as part of a road, or the fences built along- 
side of it. 

The vice of this assessment and of every one made 
rests upon the assumption of Mr. Delmas, followed by 
the State Board of Equalization that because a thing 
would pass by grant, as part of a railroad, it was subject 
to the jurisdiction of the Board. So tenacious has the 
Board been upon that subject that notwithstanding the 
decision of the Supreme Court of the State of California, 
that steamers though part and parcel of a railroad 
were not the subject of assessment at their hands, not- 
withstanding this Court has decided, that though fences 
may be part of a railroad, yet they are not subject to the 
jurisdiction of the Board, the Board has yielded only to 
the letter of these decisions and has wantonly violated 
their spirit and disregarded the principle upon which they 
are founded. 

The principle of the “ Thoroughfare” and “ Transit” 
case decided by the Supreme Court of California, controls 
here and would be binding upon this Court even though 
this Court were of a different opinion. No such differ- 
ence however exists. Both high tribunals are in har- 
mony and it would seem that the case at the bar and the 


other cases argued with it are to end whenever the record 


is looked into. 
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The Law of the State of California under which the Proceedings in this 
Case were Instituted in the Superior Court, and the Law in Force which 
Prescribes the Mode and Manner of Collecting Taxes Assessed by the 
State Board of Equalization, are Special, and Violate the Provision of 
Subdivisions 3rd and 10th of Section 25 of Article 4, of the Constitution 
of the State of California. 

Upon this point the decision of the Superior Court of 
the State of California is in our favor. The able opinion 
of the learned Judge who determined the case is given in 
extenso in the brief of Judge Harvey 8S. Brown, filed here- 
in. That brief also contains an exhaustive argument 


upon this topic, and to it I beg to refer. 
All of which is respectfully submitted, 
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BRIEF ON BEHALF OF DEFENDANT IN 
ERROR. 


Statement of Case. 


This action was commenced on the 23d day 
of February 1884, in the Superior Court of the 
City and County of San Francisco, by the People 
of the State of California against the Central Pa- 
cific Railroad Company, to recover certain State 
and County taxes assessed by the State Board of 
Equalization on the 18th of August, 1883, against 
the defendant in error. 

The case was removed to the Circuit Court of 
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the United States for the District of California. 
There judgment was rendered in favor of the de. 
fendant. 

The case in this Court stands upon the plead- 
ings and findings, and all of the questions involved 
are thereon raised. 

The answer consists of specific denials of all 
the matters which go to the validity of the assess- 
ment and tax, and those denials would, under the 
practice in California, have been sufficient to raise 
s. (Record, 
Folios 13to 17.) By separate answer substantia)- 


every issue passed upon in the finding 
ly the same issues were raised. (Record, Folios 
18 to 55.) Tender of $166,119.10 was pleaded. 
(Record, Folios 56.to 57.) his tender was ac- 


cepted, and the money paid. (Record, Folios 14 


to 147.) 


Points. 


THe ASSESSMENT IS VOID, BECAUSE IT INCLUDES 
PROPERTY WHICH, UNDER THE CONSTITUTION, 
THE STATE BoARD OF EQUALIZATION HAD 
NO RIGHT TO ASSESS. 


Section 10 of Article XIII of the Constitution 
of the State of California.reads as follows: 


SecTION 10. “All property, except as herein- 
“atter in this section provided, shall be assessed 


. 
: ‘‘in the county, city, city and county, town, town- 
: “ship or district in which it is situated, in the 
“manner prescribed by law. The franchise, road- 
“way, road-bed, rails and rolling stock of all rail- 
“roads operated in more than one county in this 
“State shall be assessed by the State Board of 
“ Equalization at their actual value, and the same 
“shall be apportioned to the counties, cities and 
“counties, cities, towns, townships, and districts 
“in which such railroads are located, in propor- 
“tion to the number of miles of railway laid in such 
“counties, cities and counties, cities, towns, town- 
‘‘ships and districts.” 


Section 3665 of the Political Code of California, 
-” as amended March gth, 1883, so far as the same 


is material to the question, ts as follows: 


‘* 366. The State Board of Equalization must 

“meet at the State Capitol on the first Monday 

“in August, and continue in open session from 

‘‘day to day, Sundays excepted, until the third 

“Monday in August. At such meeting the 

“ Board must assess the franchise, roadway, road- 

“bed, rails and rolling stock of all railroads oper- 

i “ated in more than one county. Assessment 
“inust be made to the corporation, person or asso- 

» “ciation of persons owning the’same, and must be 
“made upon the entire railway within the State, 

‘and must include the right of way, bridges, cul- 

“verts, wharves and moles upon which the track 
“is laid, and all steamers which are engaged in 
“ transporting passengers, freights, and passenger 


6 


“and freight cars across waters which divide the 
“road. The depots, stations, shops and buildings 
“erected upon the space covered by the right of 
“ way are assessed by the Assessor of the County 
aa *~ a 


“wherein thev are situate 


- 


The fifteenth finding of fact (Transcript, folios 


38 and 139) reads as follows: 


eV. 

“That on the 18th day of August, 1883, the 
“State Board of Equalization of the State of Call- 
“fornia, pretending to act under and by virtue of 
“the powers conferred upon it by Sec. 10 of Arti- 
“cle XIII of the Constiution of the State of Cal- 
“ifornia, did make a pretended assessment for the 
“ purposes of taxation for the fiscal year of said 
“State then next ensuing, upon the franchise, 
“ roadway, roadbed, rails and rolling stock of said 
“railroad against defendant. Said pretended as- 
“sessment was not made separately upon the fran- 
“‘chise, roadway, roadbed, rails and rolling stock, 
“or any properties of said railroad, but all of said 
‘“‘ property was blended together in making suid 
“assessment, which assessment was then and 
“there so entered upon the minutes of said Board. 
“ Said assessment is the assessment upon which 
“the several taxes mentioned in the complaint 
“herein are based, and no other assessment than 
“the aforesaid was ever made of said property or 
“any part thereof, for said fiscal year. Said assess- 
“ment included all property and kinds of property 


~ 


- 


mentioned in Section 3665 of the Political Code 
“of California, as amended March 9, 1883, except 
‘ depots, stations, shops and buildings erected up- 
‘on the space covered by the right of way, which 
‘last mentioned property was assessed, as provid- 


* ed in said section. by local assessors.” 


Reading this finding in connection with section 
3665 of the Political Code, it appears that the 
State Board of Equalization, in making the as 
sessment in question, followed the provisions of 
that section, and included within the assessment 
not only the property which it was authorized to 
include by the State Constitution, but property 
which the State Constitution provides shall be as- 
sessed by the local assessors; to wit, wharves and 
moles upon which tracks are laid, and steamers 
engaged in transporting freights and passengers. 

Section 3665 is clearly unconstitutional, and 
the assessment made in accordance with it must 
fall. This is no longer an open question; the 
principle involved having been determined by both 
this Court and the highest Court of the State of 
California. 

Santa Clara Co. vs. Southern Pacific R. R. Co., 
118 U.S., p. 394; C2ty and County of San Fran- 
cisco vs. Central Pacific R. R. Co., 63 Cal. 467. 


I]. 


THE STATUTES UNDER WHICH THE PROCEEDINGS IN 
THIS CASE WERE INSTITUTED IN THE CourRT 
BELOW, AS WELL AS THE STATUTE IN FORCE 
WHICH PRESCRIBES THE MODE AND MANNER OF 
COLLECTING TAXES ASSESSED BY THE STATE BOARD 
OF EQUALIZATION, VIOLATE THE PROVISIONS OF THE 
STATE CONSTITUTION, AND ARE VOID. 


The laws in question are found in sections 
3666, 3667, 3668, 3669 and 3670 of the Political 
Code, as amended March gth, 1883. They are as 


follows : 


Sec. 3666. “ The State Board of Equalization 
“must prepare each year a book to be called ‘ Rec- 
“ord of Assessment of Railways,’ in which must 
“ be entered each assessment made by the Board, 
“either in writing, or by both writing and print- 
“ing. Each assessment so entered must be signed 
“by the Chairman and Clerk. The record of the 
“apportionment of the assessments made by the 
“Board to the counties, and cities and counties, 
“must be made in a separate book, to be called 
“* Record of Apportionment of Railway Assess- 
“ments. In such last described book must be 
“entered the names of the railways assessed by the 
‘Board, the names of the corporation to which 
‘“‘or the name of the person or association to 
“whom each railway was assessed, the whole num- 
“ ber of miles of the railway in the State, the num- 
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‘ber of miles thereof in each county, or city and 
‘county, the total assessment of the franchise, 
‘roadway, roadbed, rails and rolling stock for pur- 
“poses of State taxation, the amount of the ap- 
‘portionment of such total assessment to each 


° 


° 


* 


‘county, and city and county, for county and city 
‘and county taxation. Before the third Monday 
“of October of each year the Clerk of the State 
‘ Board of Equalization must prepare and trans- 
mit to the Controller of State duplicates of the 
“* Record of Assessment of Railways, and ‘ Rec- 
“ord of Apportionment of Railway Assessments, 
each certified by the chairman and clerk of the 
‘ Board, and to be known respectively as ‘ Dupli- 
“cate Record of Assessment of Railways, and 
“* Duplicate Record of Apportionment of Railway 
“ Assessments.’ - In the last named duplicate two 
“columns must be added, in one of which the 
“Controller must enter the State taxes due the 
“ State, upon the whole assessment, by each cor- 
“poration, person or association ; and in the other 
“the county or city and county taxes due upon 
“the assessment apportioned to each county or 
“citv and county bv each corporation, person or 
“association. The two duplicates constitute the 
“ warrant for the Controller to collect the state and 
“county and city and county taxes levied upon 
such property assessed by the Board, and the 


- 


a 
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- 
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a 


- 
a 


“amount of the apportionment of the assessment 
“to each county, and city and county, respective- 
ly.” (New section, approved March 9g, 1883; 
Statutes and Amendments 1883, p. 65 ; went into 
effect immediately.) 
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SEC. 3667. “When the Board of Supervisors 
“of each county, and city and county, to which 
“the State Board of Equalization has apportioned 
“the assessment of railways, shall have fixed the 
“rate of county, or city and county taxation, the 
“clerk of the Board of Supervisors must forth- 
“with, by mail, postage paid, transmit to the Con- 
“troller a statement of the rate of taxation levied 
“by the Board of Supervisors for county, or city 
“and county taxation. If the clerk fails to trans- 
“mit such statement, the Controller must obtain 
“the information as to such rate of taxation from 
“other sources. Onor before the fourth Monday 
“of October, the Controller must compute and en- 
“ter in separate money columns in the ‘ duplicate 
“record of apportionments of railway assessments | 
“the respective sums, in dollars and cents, reject- 
“ing fractions of a cent, to be paid by the corpo- 
“ration, person, or association liable therefor, as 
“ the State tax upon the total amount of the assess- 
“ ment, and the county, or city and county tax upon 
“the apportionment of the assessment to each 
“county, and city and county, of the property as- 
‘‘sessed to such corporation, person, or associa- 
“tion named in said duplicate record.” (New sec- 
tion, approved March gth 1883; Statutes and 
Amendments, 1883, p. 65; went into effect immed- 
lately.) 


SEc. 3668. ‘“ Within ten davs after the fourth 
“ Monday in October, the Controller must publish 
“a notice for two weeks, in one daily newspaper 
“of general circulation at the State Capital, and 
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“in two daily newspapers of general circulation 
“published in the city of San Francisco, specify- 
“ing: 

“1. That he has received from the State Board 
“of Equalization the ‘duplicate record of assess- 
‘ments of railways,’ and the ‘duplicate record of 
‘apportionment of railway assessments ; 

“2. That the taxes are now payable, and will 
‘be delinquent on the last Monday in December 
‘next, at 6 o'clock p. M., and that unless paid to the 


- 


‘State Treasurer at the Capitol prior thereto, five 
“per cent. will be added to the amount thereof. 
‘On the last Monday in December of each year, 
‘at 6 o'clock p. M., all of unpaid taxes are delin- 
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‘quent, and thereafter there must be collected by 
‘the State Treasurer, or other proper officer, an 
‘addition of five per centum, which sum, when col- 
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‘lected, must be set aside by the Treasurer as a 
‘fund with which to pay the contingent expenses 
‘of actions against any delinquents, the said ex- 
‘“ penses to be audited by the Board of Examin- 
“ers. When any taxes are paid tothe State Treas- 
“urer by order of the Controller, upon assess- 
‘ments made and apportioned by the State Board 
“of Equalization, the Controller must forthwith 
“notify the Auditor and Treasurer, respectively, 
“of each county, and city and county, that such 
‘taxes have been paid, and of the amount thereof 
“to which each county, and city and county, in- 
“terested, is entitled. [he State's portion of the 
“taxes must be distributed by the Treasurer to 
“each fund entitled thereto, and the portion be- 
“longing to the counties, and cities and counties, 
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“must be placed in a fund to be called ‘ Rail- 
‘way Tax Fund,’ to the credit of each county, and 
“city and county entitled thereto. When any 
“taxes are placed in the * Railway Tax Fund’ to 
* the credit of a county, or city and county, the 
“ Controller, at the next settlement with the Con- 
“troller by the Treasurer of such county, or city 
“and county, must draw and deliver to such Treas- 
“urer his warrant upon the State Treasurer for 
“the amount in the fund to the credit of such 
“county or city and county. 


SEC. 3669. ‘“ Each corporation, person, or as- 
“ sociation assessed by the State Board of Equaliz- 
‘‘ation must pay to the State [reasurer, upon the 
“order of the Controller, as other monies are re- 
“quired to be paid into the Ireasury, the state 
“and county, and city and county taxes, each 
“vear levied upon the property so assessed to it 
“or him by said board. Any corporation, person, 
“or association dissatisfied with the assessment 
“made by the board upon the payment of the tax- 
“es due upon the assessment complained of, and 
‘the five per cent. added, if to be added, on or 
“ before the first Monday in February, and the fil- 
“ing of notice with the Controller of an intention 
“to begin an action, may, not later than the first 
“Monday of February, bring an action against 
“the State Treasurer, for the recovery of the 
‘amount of taxes and percentage so paid to the 
‘‘ Treasurer, or any part thereof; and in the com- 
“plaint may allege any fact tending to show the 
“illegality of the tax, or of the assessment upon 


I3 


“which the taxes are levied, in whole or in part. 
“ A copy of the complaint and of the summons 
“must be served upon the Treasurer within ten 
“ days after the complaint has been filed, and the 
“ Treasurer has thirty days within which to demur 
“or answer. At the time the Treasurer demurs 
“or answers he may demand that the action be 
‘tried in the Superior Court of the County of 
“ Sacramento. The Attorney General must defend 
“the action. The provisions of the code of civil 
“ procedure, relating to pleadings, proofs, trials 
“and appeals are applicable to the proceedings 
“herein provided for. If the final judgment be 
‘against the Treasurer, upon presentation of a 
“certified copy of such judgment to the Control- 
“ler, he shall draw his warrant upon the State 
“ Treasurer, who must pay to the plaintiff the 
‘amount of the taxes so declared to have been il- 
“legally collected, and the cost of such action, 
‘audited by the Board of Examiners, must be paid 
“out of any money in the general fund of the 
‘ Treasury, which is hereby appropriated ; and the 
“Controller may demand and receive from the 
“county, or city and county interested the pro- 
“ portion of such costs, or may deduct such pro- 
‘portion from any money then or to become due 
“to said county, or city and county. Such ac- 
“tion must be begun on or before the first Mon- 
“ day in February of the year succeeding the year 
“in which the taxes were levied, and a failure to 
‘begin such action is deemed a waiver of the 
“rights of action.” 
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Src. 3670. “After the first Monday of Feb- 
“ruary of each year, the Controller must begin an 
“action in the proper court, in the name of the 
“ People of the State of California, to collect the 
“delinquent taxes upon the property assessed by 
“the State Board of Equalization. Such suit must 
‘be for the taxes due the State, and all the coun- 
“ties and cities and counties, upon property as- 
“sessed by the Board of Equalization, and ap- 
“pearing delinquent upon the ‘ duplicate record 
“of apportionment of railway assessments. The 
“demands for state and county, and city and 
“county taxes may be united in one action. In 
“such action a complaint in the following form 
“is sufficient : 


[Title of Court. ] 
“ The People of the State of California, 


vs. 
(Naming the Defendant). 
* Plaintiff avers that on the day of . 


“in the year (naming the year), the State Board 
“of Equalization assessed the franchise, roadway, 
“toadbed, rails, and rolling stock of the defend- 
‘ant, at the sum of (naming it) doliars: That the 
“Board apportioned the said assesment as fol- 
“lows: To the county of (naming it) the sum of 
“(naming it) dollars, and so on (naming each 


county). 

“ That the defendant is indebted to plaintiff for 
“state and county taxes for the year 18—, in the 
“following sums: For state taxes, in the sum of 
“(naming it) dollars; for county taxes of the 


“county of (naming it), in the sum of (naming it) 
‘ dollars. etc., with five per cent. added for non- 
“payment of taxes. Plaintiff demands payment 
“for said several sums, and prays that an attach. 
“ment may issue in form as prescribed in Sec- 
‘tion 540 of the Code of Civil Procedure.—(Signed 
by the Controller or his Attorney.) 

“On the filing of such complaint the clerk 
“must issue the writ of attachment prayed for, 
‘and such proceedings shall be had as under 
“writs of attachment issued in civil actions. No 
“bond nor affidavit previous to the issuing of the 
“attachment is required. If in such action the 
‘ plaintiff recover judgment, there shall be in- 
“cluded in the judgment as counsel fees—and in 
‘case of judgment of taxes, after suit brought but 
‘before judgment, the defendant must pay as 
“counsel fees--such sum as the court may deter- 
“mine to be reasonable and just. Payment of 
“the taxes or the amount of the judgment in the 
‘case must be made to the State Treasurer. In 
“such actions the duplicate record of assessments 
“of railways and the duplicate record of appor- 
“tionment of railway assessments, or a copy of 
“ them, certified by the Controller, showing unpaid 
“taxes against any corporation, person, or asso- 
‘ciation, for property assessed by the State 
‘Board of Equalization, is prima tacie evidence 
“of the assessment, the property assessed, the de- 
“ linquency, the amount of the taxes due and un. 
“paid to the state, and counties, or cities and 
“counties therein named, and that the corpora. 
“tion, person or association is indebted to the 
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“people of the State of California in the amount 
“of taxes, state and county and city and connty 
“therein appearing unpaid, and that all the forms 
“ of law in relation to the assessment and levy of 
“such taxes have been complied with.” 

(New section, approved March 9, 1883; Stat- 
utes and Amendments, 1883, 65; went into effect 
immediately.) 


The general Jaws of California provide for the 
assessment and collection of taxes, and also regu- 
late the practice of courts of justice. The Con- 
stitution of the State of California, Article IV, 
Section 25 provides: 

SEc. 25. ‘‘ The legislature shall not pass local 
“ or special laws in any of the following enumerat- 


"od copen, that is tecay: “ * * 
“ Third—Regulating the practice of courts of 


ee 
“ Tenth.—-For the assessment or collection of. 
“taxes, * * * 


The People of the State of California com- 
menced an action in a State Court, to recover the 
taxes claimed to be due from the railroad compan- 
ies for the fiscal year ending July 1st, 1886. The 
companies demurred, and among other points, 
raised the one here stated. The demurrer was 
sustained, one of the ablest Judges in the State 
rendering an opinion, holding both upon principle 
and upon the authority of the decisions of the 
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highest Court of the State, that the laws in ques- 
tion were special. That they were within the in. 
hibition of the Constitution for two reasons: first, 
that they regulated the practice of Courts of 
justice ; and second, that they provided for collec- 
tion of taxes; neither of which could be done 
by special laws. 

From that judgment the People have taken an 
appeal to the Supreme Court of the State, where 


the case is now pending. 


ITI. 
THESE Points DECISIVE. 

If these positions are tenable, there will be no 
occasion to consider the grave questions of con- 
stitutional law involved, for in that event the 
judgment can be affirmed, upon the ground that 
the assessment could not be the basis of a judg- 
ment against the defendant. 

sents Cire La os. SF... aie, EG, 
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The Federal Questions Involved. 
There are certain Federal Questions which may 
be raised upon the record, and which will come 
to the Court for determination, if the case is not 


disposed of on the State questions, 


They are: 
1. That defendant's road is a part of a cun- 


tinuous postal and military route, constructed 
and maintained under the authority of the United 
States by means in part obtained from the gener- 
al Government; that the Company having, with 
the consent of the State, become subject to the 
requirements, conditions and provisions of the 
Acts of Congress, it thereby ceased to be merely 
a State corporation, and become one of the agen- 
cies or instrumentalities employed by the general 
Government to execute its constitutional powers ; 
and that the franchise to operate a postal and mil- 
itary route, for the transportation of troops, muni- 
tions of war, public stores, and the mails, being 
derived from the United States, cannot, without 
their consent, be subjected to State taxation. 

2. That a tax upon defendant’s franchise is a 
tax upon Interstate Commerce. 

3. That the provisions of the Constitution and 
laws of California, in respect to the assessment 
for taxation of the property of railway corporations, 
operating railroads in more than one county, are 
in violation of the Fourteenth Amendment of the 
Constitution, in so far as they require the assess- 
ment of their property at its full money value, 
without making deduction, as in the case of rail- 


roads operated in one county, and of other cor- 


porations and of natural persons, for the value of 
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mortgages covering the property assessed; thus 
imposing upon the defendant unequal burdens, 
and to that extent denying to it the equal protec- 
tion of the law. 

4. Thatthe provisions of the Constitution and 
laws of California, which provide for the assess- 
ment of the property of railroad companies oper- 
ating in two or more counties, deny to such com- 
panies the equal protection of the law. 

5. That the provisions of the Constitution and 
laws of the State of California, which provide 
for the assessment of the property of railroad 
companies operating in two or more counties, 
would, if enforced, deprive such companies of 
their property without due process of law. 

These Federal Questions are presented in brief 
herewith filed in the case of the People of the 
State of California, Plaintiff in Error, against the 
Central Pacific Railroad Company, Defendant in 
Error, calendar No. 664, which case, under the 
order of this Court, will be argued with this. The 
defendant in error asks to be permitted to refer 
to the brief in that case and to make it part here- 
of. 


All of which is respectfully submitted. 
HARVEY S. BROWN, 


Counsel for Defendant in Error. 
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IN THE 


SUPREME COURT 


OF THE 


LINITED STATES. 
OCTOBER TERM, 1887.—No. 11857 


THE PEOPLE OF THE STATE OF 
CALIFORNIA, 
Plaintiff in Error, 
VS. 
THE CENTRAL PacIFIcC RAILROAD 
CoMPANY, 


Defendant tn Error. 


Brief on Behalf of Defendant in Error. 


HARVEY S. BROWN, 


Counsel for Defendant in Error. 


SAN FRANCISCO: 
BACON & COMPANY, BOOK AND JOB PRINTERS, 


Corner Clay and Sansome Streets. 
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IN THE SUPREME COURD 


OF THE 
UNITED STATES. 


October Term, 1887.—No. 1187, 


THE PEOPLE OF THE STATE 
OF CALIFORNIA, 
Plaintiff in Error, 


’ 


THE CENTRAL PACIFIC RAIL- 
ROAD COMPANY, 


Defendant in Error./ 


BRIEF ON BEHALF OF DEFENDANT IN 
ERROR. 


Statement of Case. 

This action was commenced on the 26th day 
of February 1885, in the Superior Court of the 
City and County of San Francisco, by the People 
of the State of California against the Central Pa- 
cific Railroad Company, to recover certain State 
and County taxes assessed bythe State Board of 
Equalization on the 16th of August, 1884, against 
the defendant in error. 

The case was removed to the Circuit Court of 
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the United States for the District of California. 
There judgment was rendered in favor of the de. 
fendant. 

The case in this Court stands upon the plead- 
ings and findings, and all of the questions involved 
are thereon raised. 

The answer consists of specific denials of all 
the matters which go to the validity of the assess- 
ment and tax, and these denials would, under the 
practice in California, have been sufficient to raise 
every issue passed upon in the findings. (Record, 
Folios 6 to 10.) by separate answer substantial- 
ly the same issues were raised. (Record, Folios 
10 to 21.) Tender of $169,685.00 was. pleaded. 
(Record, Folios 21 to 23.) This tender was accept- 
ed, and the money paid. (Record, Folios 54, <5, 
and 56.) 


Points. 


THe ASSESSMENT 1S VOID, BECAUSE IT INCLUDES 
PROPERTY WHICH, UNDER THE CONSTITUTION, 
THE STATE BOARD OF EQUALIZATION HAD 


NO RIGHT TO ASSESS. 


Section 10 of Article XIII of the Constitution 
of the State of California reads as follows: 


SECTION 10. “All property, except as herein- 
“atter in this section provided, shall be assessed 
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‘in the county, city, city and county, town, town- 
‘ship or district in which it ts situated, in the 
‘manner prescribed by law. The franchise, road- 
“way, road-bed, rails and rolling stock of all rail- 
‘roads operated in more than one county in this 
‘State shall be assessed by the State Board of 
‘Equalization at their actual value, and the same 
“shall be apportioned to the counties, cities and 
“counties, cities, towns, townships, and districts 
‘in which such railroads are located, in propor- 
‘tion to the number of miles of railway laid in such 


ca 


counties, cities and counties. cities. towns, town- 
” ships and districts.’ 


Section 3665 of the Political Code of California, 
as amended March goth, 1883, so far as the same 


is material to the question, is as follows: 


‘ 3665. The State Board of Equalization must 
“meet at the State Capitol on the first Monday 
‘in August, and continue in open session from 
‘‘day to day, Sundays excepted, until the third 
‘Monday in August. At such meeting the 
* Board must assess the franchise, roadway, road- 
“bed, rails and rolling stock of all railroads oper- 
“ated in more than one county. Assessment 
“must be made to the corporation, person or asso- 
“ciation of persons owning the same, and must be 
‘made upon the entire railway within the State, 
‘and must include the right of way, bridges, cul- 
“verts, wharves and moles upon which the track 
‘is laid, and all steamers which are engaged in 
“transporting passengers, freights, and passenger 
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“and freight cars across waters which divide the 
“road. The depots, stations, shops and buildings 
“erected upon the space covered by the right of 
“way are assessed by the Assessor of the County 
“wherein they are situate * * *,” 

The fifteenth finding of fact (Transcript, folios 


47 and 48) reads as follows: 


oe Uf 

“That on the 16th day of August, 1884, the 
“State Board of Equalization of the State of Cali- 
‘fornia, pretending to act under and by virtue of 
“the powers conferred upon it by Sec. 1o of Arti- 
“cle XIII of the Constiution of the State of Cal- 
‘ifornia, did make a pretended assessment for the 
‘‘ purposes of taxation for the fiscal yearof said State 
“then next ensuing, upon the franchise, roadway, 
“ roadbed, rails and rolling stock and property of 
“ said railroad against defendant. Said pretended 
“assessment was not made separately upon the fran- 
“chise, roadway, roadbed, rails and rolling stock, 
“or any properties of said railroad, but all of said 
‘‘ properties were blended together in making 
“said assessment, which assessment was then and 
“there so entered upon the minutes of said Board. 
“Said assessment is the assessment upon which 
“the several taxes mentioned in the complaint 
“herein are based ; and no other assessment than 
“the aforesaid was ever made of said property or 
“any part thereof, for said fiscal year. Said assess- 
‘ment included all property and kinds of property 
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‘mentioned in Section 3665 of the Political Code 
“of California, as amended Marchg, 1883, except 
‘ depots, stations, shops and buildings erected up- 
‘on the space covered by the right of way, which 
“last mentioned property was assessed, as provid- 


‘* ed in said section. by local assessors.” 


The twenty-second finding of fact (Transcript, 


folio 52) reads as follows: 


et tis 


“The State Board of cqualization, in making 
“the supposed assessment of said roadway of de- 
“ fendant, did knowingly and designedly include in 
“the valuation of said roadway the value of fences 
“erected upon the line between said roadway and 
“the land of co-terminus proprietors.” 


Reading the fifteenth finding in connection with 
section 3665 of the Political Code, it appears that 
the State Board of Equalization, in making the as- 
sessment in question, followed the provisions of 
that section, and included within the assessment 
not only the property which it was authorized to 
include by the State Constitution, but property 
which the State Constitution provides shall be as- 
sessed by the local assessors; to wit, wharves and 
moles upon which tracks are laid, and steamers 
engaged in. transporting freights and passengers. 


Section }3665 is clearly unconstitutional, and 
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the assessment made in accordance with it must 
fall. This is no longer an open question; the 
principle involved having been determined by both 
this Court and the highest Court of the State of 
California. 

Santa Clara Co. vs. Southern Pacific R. R. Co., 
118 U.S., p. 394; Czty and County of San Fran- 
cesco VS. Central Pacific R. R. Co., 63 Cal. 467. 


IT. 

From the twenty-second finding it appears that 
the State Board of Equalization, in making the 
supposed assessment of said railroad, did know- 
ingly and designedly include in the valuation of 
the roadway the value of the fences erected upon 
the line between said roadway and the land of co- 
terminus proprietors. The valuation of fences 
being blended with the valuation of the other 
properties (Transcript, folio 48) renders the whole 


assessment void, and brings the case at bar with- 


in the very letter of Santa Clara County vs. South- 


ern Pacific Railroad Company, 118 U. 5. 394. 


Y 


ITT, 


THE STATUTES UNDER WHICH THE PROCEEDINGS IN 
THIS CASE WERE INSTITUTED IN THE CourRT 
BELOW, AS WELL AS THE STATUTE IN FORCE 
WHICH PRESCRIBES THE MODE AND MANNER OF 
COLLECTING TAXES ASSESSED BY THE STATE BOARD 
OF EQUALIZATION, VIOLATE THE PROVISIONS OF THE 


STATE CONSTITUTION. AND ARE VOID. 


The laws in question are found: in sections 
3666, 3667, 3668, 3669 and 3670 of the Political 
Code, as amended March oth, 1883. They are as 


follows: 


Sec. 3666. “ The State Board of Equalization 
‘must prepare each year a book to be called ‘ Rec- 
“ord of Assessment of Railways, in which must 
“ be entered each assessment made by the Buard, 
‘either in writing, or by both writing and print- 
“ing. Each assessment so entered must be signed 
“by the Chairman and Clerk. The record of the 
‘apportionment of the assessments made by the 
“ Board to the counties, and cities and counties, 
‘“must be made in a separate book. to be called 
“* Record of Apportionment of Railway Assess- 
“ments. In such last described book must be 
“entered the names of the railways assessed by the 
'“ Board, the names of the corporation to which 
‘or the name of the person or association to 
“whom each railway was assessed, the whole num- 
“ ber of miles of the railway in the State, the num- 
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“ber of miles thereof in each county, or city and 
“county, the total assessment of the franchise, 
“ roadway, roadbed, rails and rolling stock for pur- 
“poses of State taxation, the amount of the ap- 
“portionment of such total assessment to each 
“county, and city and county, for county and city 
“and county taxation. Before the third Monday 
‘“of October of each year the Clerk of the State 
“ Board of Equalization must prepare and trans- 
“mit to the Controller of State duplicates of the 
“* Record of Assessment of Railways, and ‘ Rec- 
“ord of Apportionment of Railway Assessments, 
“each certified by the chairman and clerk of the 
“ Board, and to be known respectively as ‘ Dupli- 
“cate Record of Assessment of Railways,’ and 
“* Duplicate Record of Apportionment of Railway 
“ Assessments.’ In the last named duplicate two 
“columns must be added, in one of which the 
“Controller must enter the State taxes due the 
“State, upon the whole assessment, by each cor- 
“poration, person or association ; and in the other 
“the county or city and county taxes due upon 
“the assessment apportioned to each county or 
“city and county bv each corporation, person or 
“association. The two duplicates constitute the 
“ warrant for the Controller to collect the state and 
“county and city and county taxes levied upon 
“such property assessed by the Board, and the 
“amount of the apportionment of the assessment 
“to each county, and city and county, respective- 
ly” (New section, approved March 9, 1883; 
Statutes and Amendments 1883, p. 65 ; went into 
effect immediately. ) 
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SEc. 3667. “When the Board of Supervisors 
“of each county, and city and county, to which 
‘the State Board of Equalization has apportioned 
“the assessment of railways, shall have fixed the 
‘rate of county, or city and county taxation, the 
“clerk of the Board of Supervisors must forth- 
‘with, by mail, postage paid, transmit to the Con- 
“troller a statement of the rate of taxation levied 
‘by the Board of Supervisors for county, or city 
“and county taxation. If the clerk fails to trans- 
‘mit such statement, the Controller must obtain 
“the information as to such rate of taxation from 
“other sources. Onor before the fourth Monday 
“of October, the Controller must compute and en- 
“ter In separate money columns in the ‘ duplicate 
“ record of apportionments of railway assessments 
“the respective sums, in dollars and cents, reject- 
“ing fractions of a cent, to be paid by the corpo- 
“ration, person, or association liable therefor, as 
“ the State tax upon the total amount of the assess- 
“ ment, and the county, or city and county tax upon 
“the apportionment of the assessment to each 
“county, and city and county, of the property as- 
‘‘sessed to such corporation, person, or associa- 
“tion named in said duplicate record.” (New sec- 
tion, approved March goth, 1883; Statutes and 
Amendments, 1883, p. 65; went into effect immed 
iately.) 


Sec. 3668. “ Within ten davs after the fourth 
“ Monday in October, the Controller must publish 
‘‘a notice for two weeks, in one daily newspaper 
“of general circulation at the State Capital, and 


‘in two daily newspapers of general circulation 
“ published in the city of San Francisco, specify- 
“ing: 


“1 That he has received from the State Board 


“of Equalization the ‘duplicate record of assess- 
“ments of railways, and the ‘duplicate record of 
“ apportionment of railway assessments ‘; 

“2. That the taxes are now payable, and will 
“be delinquent on the last Monday in December 
“ next, at 6 o'clock p. M., and that unless paid to the 
“State Treasurer at the Capitol prior thereto, five 
“per cent. will be added to the amount thereof. 
“On the last Monday in December of each year, 
“at 6 oclock p. M., all of unpaid taxes are delin- 
“quent, and thereafter there must be collected by 
“the State Treasurer,.or other proper officer, an 
“ addition of five per centum, which sum, when col- 
“lected, must be set aside by the Treasurer as a 
“fund with which to pay the contingent expenses 
“ of actions against any delinquents, the said ex- 
‘“penses to be audited by the Board of Examin- 
“ers. When any taxes are paid to the State Treas- 
“urer by order of the Controller, upon assess- 
“ ments made and apportioned by the State Board 
“of Equalization, the Controller must forthwith 
“notify the Auditor and Treasurer, respectively, 
‘of each county, and city and county, that such 
‘taxes have been paid, and of the amount thereof 
“to which each county, and city and county, in- 
“terested, is entitled. The State’s portion of the 
“taxes must be distributed by the Treasurer to 
“each fund entitled thereto, and the portion be- 
‘longing to the counties, and cities and counties, 
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must be placed inafund to be called ‘ Rail- 


‘way Tax Fund,’ to the credit of each county, and 
‘city and county entitled thereto. When any 


- 
° 


taxes are placed in the ‘ Railway Tax Fund ‘ to 


‘the credit of a county, or city and county, the 


- 
- 


- 


Pa 


a 
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Controller, at the next settlement with the Con- 


‘troller by the Treasurer of such county, or city 
‘and county, must draw and deliver to such Treas- 


urer his warrant upon the State Treasurer for 
the amount in the fund to the credit of such 


“county or city and county.” 


- 


SEc. 3669. “ Each corporation, person, or as- 


‘sociation assessed by the State Board of Equaliz- 


ation must pay to the State Treasurer, upon the 


“ order of the Controller, as other monies are re- 


“quired to be paid into the Treasury, the state 


- 
°- 


and county, and city and county taxes, each 


‘year levied upon the property so assessed to it 


* 
- 


or him by said board. Any corporation, person, 


“or association dissatished with the assessment 


“made by the board upon the payment of the tax- 


a 
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es due upon the assessment complained of, and 


“the five per cent. added, if to be added, on or 


7 
Ll 


. 


before the first Monday in February, and the fil- 
ing of notice with the Controller of an intention 


‘to begin an action, may, not later than the first 
“Monday of February, bring an action against 


‘the State Treasurer, for the recovery of the 


- 
° 


«4 


amount of taxes and percentage so paid to the 
Treasurer, or any part thereof; and in the com- 


‘“ plaint may allege any fact tending to show the 


“illegality of the tax, or of the assessment upon 
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“which the taxes are levied, in whole or in part. 
“A copy of the complaint and of the summons 
“must be served upon the Treasurer within ten 
“days after the complaint has been filed, and the 
“Treasurer has thirty days within which to demur 
“or answer. At the time the Treasurer demurs 
“or answers he may demand that the action be 
‘‘tried in the Superior Court of the County of 
“Sacramento. The Attorney General must defend 
“the action. The provisions of the code of civil 
“ procedure, relating to pleadings, proofs, trials 
“and appeals are applicable to the proceedings 
“herein provided for. If the final judgment be 
“against the Treasurer, upon presentation of a 
“certified copy of such judgment to the Control- 
“ler, he shall draw his warrant upon the State 
“Treasurer, who must pay to the plaintiff the 
“amount of the taxes so declared to have been il- 
“legally collected, and the cost of such action, 
“audited by the Board of Examiners, must be paid 
“out of any money in the general fund of the 
‘Treasury, which is hereby appropriated ; and the 
“Controller may demand and receive from the 
“county, or city and county interested the pro- 
“ portion of such costs, or may deduct such pro 
“portion from any money then or to become due 
“to said county, or city and county. Such ac- 
“tion must be begun on or before the first Mon- 
“day in February of the year succeeding the year 
“in which the taxes were levied, and a failure to 
“begin such action is deemed a waiver of the 
“rights of action.” 


nm 
vi 


Src. 3670. “After the first Monday of Feb- 
‘“ruary of each year, the Controller must begin an 
“action in the proper court, in the name of the 
‘ People of the State of California, to collect the 
“delinquent taxes upon the property assessed by 
“the State Board of Equalization. Such suit must 
be for the taxes due the State, and all the coun- 
“ties and cities and counties, upon property as- 
“sessed by the Board of Equalization, and ap- 
“pearing delinquent upon the ‘ duplicate record 
“of apportionment of railway assessments. The 
“demands for state and county, and city and 
“county taxes may be united in one action. In 
‘such action a complaint in the following form 
“is sufficient: 


litle of Court. | 
“ The People of the State of California, 
US. 
(Naming the Defendant). 

* Plaintiff avers that on the day of ; 
“in the year (naming the year), the State Board 
“of Equalization assessed the franchise, roadway, 
“ roadbed, rails, and rolling stock of the defend- 
‘ant, at the sum of (naming it) doliars: That the 
‘Board apportioned the said assesment as fol- 
“lows: To the county of (naming it) the sum’ of 
“(naming it) dollars, and so on (naming each 
‘ county). 

“ That the defendant is indebted to plaintiff for 
‘state and county taxes for the year 18—, in the 
“following sums: For state taxes, in the sum of 
“(naming it) dollars; for county taxes of the 


16 


, 


“county of (naming it), in the sum of (naming it) 
“dollars, etc., with five per cent. added for non- 
“payment of taxes. Plaintiff demands payment 
“for said several sums, and prays that an attach. 
“ment may issue in form as prescribed in Sec- 
“tion 540 of the Code of Civil Procedure.—(Signed 
by the Controller or his Attorney.) 

“On the filing of such complaint the clerk 
“must issue the writ of attachment prayed for, 
“and such proceedings shall be had as under 
“writs of attachment issued in civil actions. No 
“bond nor affidavit previous to the issuing of the 
“attachment is required. If in such action the 
“plaintiff recover judgment, there shall be in- 
“cluded in the judgment as counsel fees—and in 
‘case of judgment of taxes, after suit brought but 
“before judgment, the defendant must pay as 
“counsel fees—-such sum as the court may deter- 
“mine to be reasonable and just. Payment of 
“the taxes or the amount of the judgment in the 
“case must be made to the State Treasurer. In 
“such actions the duplicate record of assessments 
“of railways and the duplicate record of appor- 
“tionment of railway assessments, or a copy of 
“them, certified by the Controller. showing unpaid 
“taxes against any corporation, person, or asso- 
‘ciation, for property assessed by the State 
‘Board of Equalization, is prima tacie evidence 
“of the assessment, the property assessed, the de- 
“linquency, the amount of the taxes due and un- 
“paid to the state, and counties, or cities and 
“counties therein named, and that the corpora. 
“tion, person or association is indebted to the 


“people of the State of California in the amount 
‘‘of taxes, state and county and city and connty 
‘therein appearing unpaid, and that all the forms 
‘of law in relation to the assessment and levy of 
‘such taxes have been complied with.” 

(New section, approved March 9g, 1883; Stat- 
utes and Amendments, 1883, 65; went into effect 


immediately.) 


The general laws of California provide for the 
assessment and collection of taxes, and also regu- 
late the practice of courts of justice. The Con- 
stitution of the State of California, Article IV, 
Section 25 provides: 

SEC. 25. ‘“ The legislature shall not pass local 
“or special laws in any of the following enumerat- 


—_ 3 


“ed cases, that is to say: 
“ Third —Regulating the practice of courts of 

2 justice. Pe oe 

“ Tenth.—-For the assessment or collection of 


— a ~ 


“ taxes, 


The People of the State of California com- 
menced an action in a State Court, to recover the 
taxes claimed to be due from the railroad compan- 
ies for the fiscal year ending July tst, 1886. The 
companies demurred, and among other points, 
raised the one here stated. Ihe demurrer was 
sustained, one of the ablest Judges in the State 
rendering an opinion, holding both upon principle 


and upon the authority of the decisions of the 


ction 
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highest Court of the State, that the laws in ques- 
tion were special. That they were within the in. 
hibition of the Constitution for two reasons: first, 
that they regulated the practice of Courts of 
justice ; and second, that they provided for collec- 


tion of taxes; neither of which could be done 


by special laws. 
From that judgment the People have taken an 
appeal to the Supreme Court of the State, where 


the case is now pending. 


IV. 
THESE Points DEcIsIve. 
If these positions are tenable, there will be no 
occasion to consider the grave questions of con- 


stitutional law involved, for in that event the 


judgment can be affirmed, upon the ground that 
the assessment could not be the basis of a judg- 
ment against the defendant. 

Santa Clara Co. vs. S. P. R. 


3. DP. 411. 


m..-398 4), 


, 


The Federal Questions Involved. 


There are certain Federal Questions which may 
be raised upon the record, and which will come 
to the Court for determination, if the case is not 
disposed of on the State questions. 
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They are: 

1. That defendant's road is a part of a con- 
tinuous postal and military route, constructed 
and maintained under the authority of the United 
States by means in part obtained from the gener- 
al Government; that the Company having, with 
the consent of the State, become subject to the 
requirements, conditions and provisions of the 
Acts of Congress, it thereby ceased to be merely 
a State corporation, and become one of the agen- 
cies or instrumentalities employed by the general 
Government to execute its constitutional powers ; 
and that the franchise to operate a postal and mil- 
itary route, for the transportation of troops, muni- 
tions of war, public stores, and the mails, being 
derived from the United States, cannot, without 
their consent, be subjected to State taxation. 

2. hat a tax upon defendant's franchise is a 
tax upon Interstate Commerce. 

3. hat the provisions of the Constitution and 
laws of California, in respect to the assessment 
for taxation of the property of railway corporations, 
operating. railroads in more than one county, are 
in violation of the Fourteenth Amendment of the 
Constitution, in so far as they require the assess- 
ment of their property at its full money value, 
without making deduction, as in the case of rail- 
roads operated in one county, and of other cor- 


porations and of natural persons, for the value of 
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mortgages covering the property assessed; thus 
imposing upon the defendant unequal burdens, 
and to that extent denying to it the equal protec- 
tion of the law. 

4. Thatthe provisions of the Constitution and 
laws of California, which provide for the assess- 
ment of the property of railroad companies oper- 
ating in two or more counties, deny to such com- 
panies the equal protection of the law. 

5. That the provisions of the Constitution and 
laws of the State of California, which provide 
for the assessment of the property of railroad 
companies operating in two or more counties, 
would, if enforced, deprive such companies of 
their property without due process of law. 

These Federal Questions are presented in brief 
herewith filed in the case of the People of the 
State of California, Plaintiff in Error, against the 
Central Pacific Railroad Company, Defendant in 
Error, calendar No. 664, which case, under the 
order of this Court, will be argued with this. The 
defendant in error asks to be permitted to refer 
to the brief in that case and to make it part here- 
of. 


All of which is respectfully submitted. 


HARVEY S. BROWN, 


Counsel for Defendant in Error, 


See 
— 


| , 
| AX : IN THE 


SUPREME COURT 


OF THE 


STATE OF CALIFORNIA, 


THE PEOPLE OF THE STATE OF CALTFORATA, 


Appellant, | 
Vs. | 


THE CENTRAL PACIFIC RAILROAD COMPANY, 
Respondent. 
THE SAME, 
SOUTHERN PACIFIC RAILROAD COMPANY. 
THE SAME, 
CALIFORNIA PACIFIC RAILROAD COMPANY. 
THE SAME, 


SAN PABLO & TULARE RAILROAD COMPANY, 
THE SAME, 


) 


NORTHERN RAILWAY COMPANY. 


Arqument of Harvep S. Srown, 


Attorney for Respondents. 
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mortgages covering the property assessed; thus 
imposing upon the defendant unequal burdens, 
and to that extent denying to it the equal protec- 
tion of the law. 


4. Thatthe provisions of the Constitution and 


] 


laws ot California, which provide for the assess- 


ment of the property of railroad companies oper- 
ating in two or more counties, deny ‘to such com 
panies the equal protection of the law. 

5. That the provisions of the Constitution and 
laws of the State of California, which provide 
for the assessment of the property of railroad 
companies operating in two or more counties, 
would, if enforced, deprive such companies of 
their property without due process of law. 


These Federal Questions are presented in briet 


herewith filed in the case of the People of the 


State of California, Plaintiff in Error, against the 
Central Pacific Railroad Company, Defendant in 


Error, calendar No. 664, which case, under the 


» . 


order of this Court, will be argued with this. The 
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defendant in error asks to be permitted to refer 


to the brief in that case and to make it part here 


of. 


All of which is respectfully submitted. 


HARVEY S. BROWN, 


Counsel for Defendant in Error, 
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STATE OF CALIFORNIA. 


THE PEOPLE OF THE STATE OF CALIFORALA, 


Appellant, 


Vs. 


THE CENTRAL PACIFIC RAILROAD COMPANY, 


Re ‘Spon dent. 


THE SAME, 
SOUTHERN PACIFIC RAILROAD COMPANY. 
THE SAME, 


CALIFORNIA PACIFIC RAILROAD COMPANY. 


THE SAME, 


SAN PABLO & TULARE RAILROAD COMPANY. 


THE SAME, 


NORTHERN RAILWAY COMPANY. 


Arqument of Harvey S. Srown, 


Attorney for Respondents. 
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IN THE 


SUPREME COURT 


OF THE 


STATE OF CALIFORNIA. 


THE PEOPLE OF THE STATE 
OF CALIFORNIA, 
Plaintiff and Appellant, 
VS. 
THE CENTRAL PACIFIC RAIL- 
ROAD COMPANY, 
Defendant and Respondent. | 


THE SAME, 
US. 


NORTHERN RAILWAY COMPANY. 


THE SAME, 
VS. 


SAN PABLO AND TULARE RAILROAD COMPANY. 


THE SAME, 
us. 


THE SOUTHERN PAcIFIC RAILROAD COMPANY. 


THE SAME, 
WS. 


CALIFORNIA PAcIFIC RAILROAD COMPANY. 


STATEMENT OF CASE. 


For the convenience of Court and counsel, and 
in order to place the facts at once before the 
Court, I have deemed it best to here copy one 
Complaint, one Demurrer, and the Opinion of the 
Court below as all the complaints are in the 
form prescribed by Sec. 3670 of the Political 


Code. 
COPY COMPLAINT. 


“In the Superior Court of the City and 
County of San Francisco, State of Caltfornia. 


THE PEOPLE OF THE STATE OF CALIFORNIA, 
Plarntzff, 
VS. 
THE CENTRAL PACIFIC RAILROAD COMPANY, 
Defendant. 


Plaintiff avers that on the 14th day of August, 
in the year eighteen hundred and eighty-six, 
the State Board of Equalization assessed the 
franchise, roadway, road-bed, rails and rolling 
stock of the defendant at the sum of $20,000,000. 
That the Board apportioned the said assessment as 
follows: To the County of Alameda, the sum of 
$2,607,230; to the County of Butte, the sum of 
$1,404,758; to the County of Fresno, the sum of 
$1,877,068; to the County of Merced, the sum of 
$1,147,219; to the County of Nevada, the sum of 
$944,309; to the County of Placer, the sum of 
$3,519,698; to the County of Sacramento, the 


sum of $1,279,890; to the County of San 
Joaquin, the sum of $1,771,555; to the County 
of Santa Clara, the sum of $265,343; to the 
County of Shasta, the sum of $1,835,550; to 
the County of Sierra, the sum of $67,116; to 
the County of Stanislaus, the sum of $706,437 ; 
to the County of Sutter, the sum of $312,168; 
to the County of Tehama, the sum of $1,265,530; 
to the County of Tulare, the sum of $423,925; 
to the County of Yuba, the sum of $495,411; 
and to the City and County of San Francisco, 
the sum of $76,793. 


That the defendant is indebted to plaintiff for 
State and County taxes for the year eighteen hun- 
dred and eighty-six, in the following sums: For 
State taxes in the sum of $112,000; for County 
tixes of the County of Alameda, in the sum of 
$16,225.34; for County taxes of the County of 
Butte, in the sum of $13,154.46; for County tax- 
es of the County of Fresno, in the sum of $18,- 
582.97; for County taxes of the County of Mer- 
ced, in the sum of $14,225.61; for County taxes 
of the County of Nevada, in the sum of $16,430.97; 
for County taxes of the County of Placer, in the 
sum of $34,845.01; for County taxes of the Coun- 
ty of Sacramento, in the sum of $8,035.21; for 
County taxes of the County of San Joaquin, in 
the sum of $7,733.65; for County taxes of the 
County of Santa Clara, in the sum of $1,575.82; 
for County taxes of the County of Shasta, in the 
sum of $31,020.79; for County taxes of the 
County of Sierra, in the sum of $1,436.28; for 


| 


County taxes of the County of Stanislaus, in the 

sum of $5,449.32; for County taxes of the Coun- 

ty of Sutter, in the sum of $1,685.70; for County 

taxes of the County of Tehama, in the sum of 

$15,620.77; for County taxes of the County of ad 
Tulare, in the sum of $4,832.74; for County tax- 
es of the County of Yuba,in the sum of $11,417- 
.03; and for City and County taxes of the City 
and County of San Francisco, in the sum of 
$776.37; with five per cent added to each of said 
several sums, for non-payment of taxes. 


Plaintiff demands judgment for said several 
sums, with five per cent added thereto, together 
with costs and counsel fees, as allowed by law, 
and prays that an attachment may issue in form, 
as prescribed in Section five hundred and forty, 
of the Code of Civil Procedure. 

D. M. DELMAS, 
Attorney for Plaintiff 


And the Controller.” 


‘COPY DEMURRER. 
(Title of Cause.) 


“The defendant comes and demurs to the com- 
plaint of the plaintiff herein, and assigns the fol- 
lowing grounds, to wit: 


First.—That the Court has no jurisdiction of 
the subject matter of the action, nor the person 
of the defendant herein. 


Second.—That the plaintiff has not the legal 
capacity to sue herein, for the following reasons: 
That Sections 3668-3669 and 3670 of the Politi- 
cal Code, under the provisions of which said ac- 
tion was instituted, are unconstitutional and void 
in this; that said sections are in contravention 
of Subdivisions 3rd and roth of Section 25 of 
Article IV of the Constitution of the State of 
California; they also are in contravention of Sec- 
tion 21 of Article I of the Constitution of the 
State of California, and of Section I of Article 
XII of the Constitution of the State of California; 
that said sections of the Political Code are in 
contravention of Section one of the 14th Amend- 
ment of the Constitution of the United States: 
that so far as the assessment of railroad property 
is concerned, Sections 4 and 10 of Article XIII of 
the State Constitution, upon which the said action 
is founded, are in contravention of Section one 
of the 14th Amendment of the Constitution of - 
the United States | 

Third.—That several causes of action have 
been improperly united. 

Fourth—That several causes of action have 
been improperly united, which are not separately 
stated in the complaint; that 1s to say, 

: 
A cause of action for State taxes. 
[] 
A cause of action for county taxes of the 


county of Alameda. 


ITT. 


A cause of action for 


county of Butte. 


IV. 


A cause of action for 


county of Fresno. 
V. 
A cause of action for 
county of Merced. 


VI. 


A cause of action for 
county of Nevada. 


VII. 


A cause of action for 
county of Placer. 


VIII. 


A cause of action for 
county of Sacramento. 


TX. 


A cause of action for 
county of San Joaquin. 


X. 


A cause of action for 
county of Santa Clara. 


XI. 
A cause of action for 
county of Shasta. 


county 


county 


county 


county 


county 


county 


county 


county 


county 


taxes of the 


taxes of the 


taxes of the 


taxes of the 


] 


taxes of the 


taxes of the 


taxes of the 


taxes of the 


taxes of the 


mo 
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XII. 
A cause of action for county taxes of the 
county of Sierra. 
XITT. 
A cause of action for county taxes of the 
county of Stanislaus. 
XIV. 
A cause of action for county taxes of the 
county of Sutter. 
XV. 
A cause of action for county taxes of the 
county of Tehama. 
XVI. 
A cause of action for county taxes of the 
county of Tulare. 
XVII. 
A cause of action for county taxes of the 
county of Yuba. 
XVITI. 
A cause of action for city and county taxes of 
the City and County of San Francisco. 


Fiifth.—That the complaint does not state facts 
sufficient to constitute a cause of action. 


Sixth—That the complaint is ambiguous, 
unintelligible and uncertain in this: That it does 
not appear how or when defendant became in- 
debted for taxes; that it does not appear how 
or when five per cent was added. 


§ 


Wherefore, defendant prays jndgment against 
plaintiff, and that it may have its costs in this 


behalf expended. 
H. S. BROWN, 


Attorney for Defendant.” 


‘ OPINION OF THE COURT BELOW. 


These actions were instituted to recover taxes al- 
leged to be due to the State and the several counties 
through which the several roads are located. Each 
complaint contains but a single count, and itis in the 
form prescribed by Section 3,670, P. C. 

The Constitution of the State prescribes two modes 
of assessing property subject to taxation. Both meth- 
ods are set forth in Section 10 of Article XIII of the 
Constitution, which reads as follows: 


‘* All property, except as hereinafter in this section. 


provided, shall be assessed in the county, city, city 
and county, town, township or district in which it is 
situated, 1n the manner prescribed by law. The 
franchise, roadway, road-bed, rails and rolling-stock 
of all railroads operated in more than one county in 
this State, shall be assessed by the State Board of 
Equalization at their actual value, and the same shall 
be apportioned to the counties, cities and counties, 
cities, towns, townships and districts .in which such 
railroads are located, in proportion to the number of 
miles of railway laid in such counties, cities and 
counties, cities, towns, townships and districts.’’ 

Thus all the taxable property of or within the 
State, except the franchise, roadway, road-bed, rails 
and rolling-stock of railroads operated in more than 
one county, must be assessed in the county, city, city 
and county, town, township or district in which it is 
situated. 

The complaints in these actions have been demurred 
to upon the various grounds mentioned in Section 


—— 


ee 


) 


430, C.C. P., and the assessments and mode of col- 
lecting the taxes upon railroads are attacked on the 
ground that the whole method is a violation of the 
Fourteenth Amendment of the Constitution of the 
United States, and of various provisions of the State 
Constitution, which will be hereafter particularly re- 
ferred to. 

The view taken herein of the method prescribed 
for the collection of railroad taxes, renders it unneces- 
sary to consider the mode of assessing this kind of 
property, as the Supreme Court of this State has 
passed upon that question heretofore. 

[It is claimed by the defendants, first, that Sections 
3,668, 3,669 and 3,670, P. C., are unconstitutional 
and void, because they conflict with Sub-division 3, 
of Section 25, of Article IV, of the Constitution of 
the State. 

Section 25. ‘* The Legislature shall not pass local 
or special laws in any of the following enumerated 
cases, that 1s to say: * ‘Third—Regulating 
the practice of Courts of Justice.’’ 

[It is urged that the Code of Civil Procedure affords 
a complete system of practice in all civil actions; 
that it defines who shall be parties toan action; when 
and how an action shall be commenced; what the 
complaint shall contain; when it may be demurred to 
and how answered, and when it shall be verified, and 
what costs shall be allowed on judgment and when 
an attachment shall issue and judgment be enforced. 

The adoption of a particular form of complaint for 
the recovery of a moneyed judgment against a par- 
ticular class of defendants, especially when that com- 
plaint would be insufficient under the Code of Civil 
Procedure, is a plain and palpable violation of this 
provision of the Constitution. 

Section 426, C. C. P., among other things, requires 
the complaint to contain a statement of the facts 
constituting the cause of action in ordinary and con- 
cise language. Dothe complainants in question, 
copied from Section 3,670, P. C., comply with this 
requirement ? The complaint simply avers that the 
State Board of Equalization assessed the franchise, 
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roadway, road-bed, rails and rolling-stock of the de- 
fendant at the sum of — dollars, and that the Board 
apportioned the said assessment as follows: to the 
county of — so many dollars, and so on, naming each 
county. There is no averment from first to last that 
any tax was ever levied by the State Board or by any 
of the named counties, nor that the tax is delinquent 
or unpaid. The assessment of the property and the 
apportionment of the same to the various counties are 
simply steps necessarily taken prior to the levy of the 
tax. An assessment without a levy of a tax would 
no more create a liability to pay a certain or any tax 
than would a levy of a tax without any assessment. 
They are both equally important and necessary in 
order to be binding. 

The averment that defendant is indebted to the 
plaintiff for such an amount of taxes for the year 
1886, is not such a statement of a cause of action as 
is required by the C.C. P. It is a conclusion of law 
at best, depending entirely upon the facts. 

The complaint is singularly lacking in other re- 
spects. There is no averment that the defendant is a 
corporation; neither is there any averment that the 
defendant is the owner or possessor of the property in 
question, nor any other allegation that even tends to 
show defendant’s liability. 


But the defects of these complaints do not end here. 


From three to eighteen different causes of action are 
improperly united in them in one count, when they 
should have been separately stated. ‘This defect be- 
comes more apparent when the mode of designating 
the amount and levying of the various taxes is con- 
sidered. By the provisions of Section 3,696, P. C., 
the State Board of Equalization is required between 
the first and third Mondays in September of each 
year to determine the rate of State tax to be levied 
and collected upon the assessed valuation of the prop- 
erty of the State, and said Board must immediately 
thereafter transmit to the Board of Supervisors and 
County Auditor of each county a statement of such 
rate. After the receipt of this information, to wit, 
on the first Monday of October, the Board of Super- 
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visors of each county must fix the rate of the county, 
designating the number of cents of each hundred 
dollars of property levied for each fund, and must 
levy the State and county taxes upon the taxable 
property of the county. (Section 3,714, P.C.) 

By the provisions of Section 3,715, P. C., the ac- 
tion of the State Board of Equalization, in fixing the 
rate of taxation for State purposes, is, in the absence 
of action by the Board of Supervisors, a valid levy of 
the rate so fixed. The rate of State taxes would be 
the same in each county, but the rate of the county 
tax would depend entirely upon the wants of the 
county and the will of the Board of Supervisors, and 
could not be the same in any two counties except by 
accident, as each cause of action for county taxes 
would depend entirely upon the action of as many dif- 
ferent Boards of Supervisors as there are counties, in 
which the defendant’s railroad is operated. It would 
seem, upon general principles, as well as by the pro- 
visions of the Code of Civil Procedure, to be essential 
and absolutely necessary to have said several causes 
of action separately stated. 

The remaining questions upon this point are first, 
when the Legislature has declared a complaint to be 
sufficient that lacks the essential elements of good 
pleading, does it bind the courts? and second, is not 
such legislation in conflict with Subdivision 3, Section 
25, Article IV of the State Constitution ? 

As to the first of these two questions, it 1s settled 
that it is clearly within the power of the Legislature to 
establish general rules and prescribe the mode and 
manner of pleading in the absence of Constitutional 
restriction, and may by special laws prescribe different 
rules and modes in different classes of cases. These 
rules are and must be subject to interpretation by the 
judiciary. If the Legislature attempts to determine 
in advance that a certain pleading established by a 
certain law or any law is a sufficient pleading, it isa 
clear usurpation of the functions of the judiciary. 
The case of Whiting vs. Townsend, 57 Cal., 515, 1s 
not an authority that sustains the contention of 
plaintiff. That was an action brought to enforce a 
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street assessment lien, and proceedings were had on a 
supplemental Act to certain Acts concerning the City 
and County of San Francisco, passed April 1, 1872. 
See Statutes of 1872, pages 809 to 816. Section 13, 
among other things, provides that in bringing an 
action to recover street assessments, the complaint 
need not show any proceedings prior to the issuance 
of the assessment, diagram and certificate, but it shall 
be legally sufficient if it shows the title of the Court 


in which the action is brought by the parties plaintiff 


and defendant, the date of issuance of the assessment, 
the date of recording thereof, the book and page 
where recorded, a general statement of the work done, 
the description of the lot or lots sought to be charged 
with the assessment, the amount assessed thereon, 
and that the sum remains unpaid, and the proper 
prayer for relief. The cause of action having arisen 
and suit having been commenced before there was 
any constitutional inhibition, the Court held that the 


Legislature had the right to provide such a rule of 


pleading. 

Does the law conflict with Subdivision 3 of Section 
25, Article IV of the Constitution ? It certainly regu- 
lates the practice of Courts of Justice in the few cases 
named. It prescribes an exact form of complaint, 
differing in every essential particular from that pre- 
scribed by the Code. It provides for an attachment 
without affidavits or bond. It provides for the pay- 
ment of counsel fees if the suit be settled before judg- 
ment. In case of judgment it provides that the judg- 
ment shall include counsel fees in such sum as the 
Court may deem reasonable, none of which things can 
be done under the Code of Civil Procedure. The con- 
clusion is irresistible that the legislation in question 
is unconstitutional and void. It is also urged that 
the legislation in question is in contravention of Sub- 
division 10, Section 25, Article IV of the State Con- 
stitution, which provides that the Legislature shall 
not pass local or special laws in any of the following 
enumerated cases, that is to say: * ees 
Tenth—‘‘ For the assessment or collection of taxes.’ 
So far as the assessment of railroad property is con- 
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cerned, by the State Board of Equalization, as the 
Constitution itself makes a different provision for the 
assessment of railroad property operated in more than 
one county from that required for the assessment of 
all other property in the State, and as the Political 
Code simply follows the provisions of the Constitution, 
it is plain that the assessments are not assailable under 
the subdivision above quoted. But while a separate 
assessment of their property is directed by State in- 
stead of county officers, and is therefore not assailable 
upon State Constitutional grounds, yet there is noth- 
ing in the Constitution to indicate that the taxes were 
intended to be collected upon such roads operated in 
more than one county in any manner different from 
the collections of taxes upon other property. On the 
contrary, it is very apparent that it was the’ intention 
of the framers of the Constitution that all taxes levied 
thereon were to be collected in the same manner and 
by the same officers as other taxes. When Section ro, 
Article XIII of the Constitution before cited, required 
the State Board of Equalization, after assessing any 
such railroad, to apportion said assessment to the 
counties, cities and counties, cities, towns, townships 
and districts, in which such railroads are located in 
proportion to the number of miles of railway laid in 
such counties, cities and counties, cities, towns, 
townships and districts, it was for the undoubted pur- 
pose of allowing the county, city and county, city, 
township and district officers, not only to levy, but 
to collect the tax the same as collected upon other 
property, and it will be seen by reading the last sen- 
tence of Section 3,671, P. C., that even now the taxes 
upon township, road, school or other local districts 
shall be collected in the same manner as the county 
taxes. All taxes levied upon all property of the State 
of California, except State and county taxes levied 
upon railroads operated in more than one county, are 
payable in the county where the property 1s situated, 
and payable to the county tax collectors or city and 
county, city, township or district tax collectors. It 
is claimed by the owners of such railroads that under 
the general revenue laws all other tax-payers, not 
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only have the right to pay the taxes in the county in 
which their property is situated, but should the tax 
become delinquent and advertised as such, they can 
still pay the taxes and percentage and the sum of 50 
cents costs on each piece of property so advertised, 
without further costs ; and in case the property is sold 
for non-payment of taxes they can redeem the same 
at any time twelve months thereafter and thirty days 
after receiving notice from the purchaser that he will 
apply for a deed. 

They also claim that rules applying to the owners 
of railroads operating in more than one county as to 
the collection of State and county taxes are specially 
onerous, unconstitutional and void in the following 
particulars : 3 

First—The requirement to pay said State and 
county taxes at the State Capitol to the State Treas- 
urer, upon the order of the Controller. 

Second—The commencement of a suit to collect 
such taxes without offering the property at first for sale 
as in other cases. 

Third—Making the defendant liable to pay not 
only the ordinary costs of suit, but counsel fees 
also. 

Fourth—The issuing of an attachment and attach- 
ing any and all property not exempt from execution, 


and, in case of judgment, selling the same instead of 


enforcing the lien against the property itself. 

Fifth—In case of the sale of the property under 
execution, limiting the time of repayment to six 
months, instead of twelve months, when sold by the 
Tax Collector. 

If this is a special law, there is no doubt that it is 
unconstitutional and void. ‘The Court is not without 
authority upon this point. Ex parte Westerfield, 55 
Cal., 550, involved the construction of an Act of the 
Legislature entitled, ‘‘ An Act to regulate and provide 
a day of rest in certain cases, approved April 16, 
1880.’ The Act provided that itshould be unlawful 
for any person engaged in the business of baking to 
engage or permit others in his employ to engage in 
the labor of baking, for the purposes of sale, between 
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the hours of 6 o’clock P. M. on Saturday, and 6 
o’clock p. M. on Sunday, etc. The petitioner violated 
this law, was arrested therefor, whereupon a writ of 
habeas corpus” was sued out and the same was heard 
by the Supreme Court in bank. Mr. Justice Myrick, 
in delivering the opinion, said: ‘* This is special 
legislation. A certain class is selected. Now, if there 
be authority to restrain labor on some one day, it 
must be, if at all, under a general law restraining 
labor on that day.”’ 

Justice McKinstry, in concurring, said: ‘* But 
admitting the constitutionality of general laws pro- 
hibiting all labor upon Sunday, or upon any other 
day, I think the Act of April 16, 1880, is a special 
law within the meaning of those terms as employed 
in Section 25, Article IV, of the present Constitution. 

* * %* ‘To say that every law is general within 
the meaning of the Constitution, which bears equally 
upon all to whom it is applicable is to say that there 
can be no special laws.’’ 

This decision and the language quoted is peculiarly 
applicabie to the case under consideration. The class 
of persons affected by the Baker’s Act numerically 
considered, amounted to hundreds, if not thousands, 
while the number of railroads operated in more than 
one county is less than a score. All the Justices 
except Justice Ross and Justice McKee, who did not 
hear the argument, concurred in the judgment. But 
aside from the number of persons affected, the legisla- 
tion in question. is, if possible, more objectionable 
than the Baker’s Act, for the reason that that Act 
applied to all persons of that class, while this is appli- 
cable only to a portion of a class. There are a num- 
ber of well-known classes of railroads—there are 
broad-gauge railroads, narrow-gauge railroads, steam 
railroads, electrical railroads, gravitation railroads, 
horse railroads, and cable railroads, but the legisla- 
tion in question does not relate to any of these well- 
known classes of railroads. As well might the legis- 
lature arbitrarily make Sections 3,668, 3,669, 3,670 
applicable to railroads, 10, 20, 50, 100 or any other 
number of miles inlength, and then claim that the law 
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was general and not special, as to claim that the 
present law is a general law. In Lar/e vs. The 
Board of Education of San Francisco (55 Cal., 489), 
the Court in bank passed upon the constitutionality 
of an Act which added a new section to the Political 
Code, which established the salaries to be paid teach- 
ers in the public schools in all consolidated cities and 
counties containing more than 100,000 inhabitants. 
The Court held that the section violated Section 25 of 
Article IV of the Constitution, which prohibits 
special and local legislation. 

Upon principle and authority, the conclusion is 
irresistible that Sections 3,669 and 3,670 of the Polit- 
ical Code, as amended in 1883, are in direct conflict 
with Section 25, Article IV of the Constitution and 
are therefore void.: 

It is also claimed that the legislation in question is 
in direct contravention of Section 1, Article XII of 
the Constitution, which reads as follows: ‘‘ Corpora- 
tions may be formed under general laws, but shall not 
be created under special act. All laws now in force 
in this State concerning corporations, and all laws 
that may be hereafter passed pursuant to this section, 
may be altered froim time to time or repealed.’’ 

The old Constitution (Section 31, Article IV) had 
the following: ‘‘ Corporations may be formed under 
general laws, but shall not be created by special act, 
except for municipal purposes. All general laws and 
special acts passed pursuant to this section may be 
altered from time to time or repealed.’’ ) 

It will be observed that so far as private corpora- 
tions are concerned the provisions of the two Consti- 
tutions are the same, though clothed in different lan- 
guage. It has been claimed by some that this reser- 
vation of power to alter, amend or repeal conferred 
ample authority upon the legislature to adopt the 
system for the collection of taxes from railroad com- 
panies now under discussion. This reservation of 
power may be so wielded as to completely change all 
corporation laws, or strike them from the statute 
books by an absolute repeal of all laws bearing upon 
that subject, and therefore prohibit the formation of 
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such corporation, but in altering or amending such 
laws, it cannot free some of a class and burden the oth- 
ers. All must be treated alike in this respect or the law 
becomes special and not general and infringes upon 
the Constitution. 

This question has been carefully considered and 
determined in the great case of 7he City and County 
of San francisco vs. The Spring Valley Water 
Works, reported in 48th Cal., 493. Mr. Justice 
Crockett, who delivered the opinion of the Court, in 
speaking of corporations, said : 

‘*’'They can only be formed under general laws, and 
can exercise no powers except such as are derived 
from general laws * * The general laws under 
which they were formed, and such others as shall af- 
terwards be enacted, must alone define their rights 
and powers. On this theory, all private corporations 
formed for similar purposes, will stand upon the same 
footing, enjoy the same rights and be subject to the 
same burdens, which cannot be increased or dimin- 
ished, except by general laws applicable to all.”’ 

Justice McKinstry, in a concurring 


g opinion said: 
‘The Legislature could neither confer a benefit nor 
impose an obligation on the Spring Valley Water 
Works, not conferred or imposed on all water com- 
panies by the general law. Toconfer a special bene- 
fit or impose a special obligation would be equally 
destructive of the uniformity which it 1s the object of 
Section 31 of Article IV of the Constitution to se- 
cure.’’ 

The same learned Justice, on page 532, says: ‘“The 
rights and duties of all corporations formed under the 
general law providing for the incorporation of water 
companies are fixed and determined by its terms, and 
can only be changed or modified by amendment of 
the general law. And every such amendment must 
be applicable to all cerporations created under the 
general law.’’ 

In the case of the SArzxge lLalley Water Company 
vs. Bryant, 52d Cal., 132, the Supreme Court held 
that certain Acts of the Legislature, so far as they at- 
tempted to provide a mode of fixing the rates to be 
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charged by companies furnishing water to the inhab- 
itants of San Francisco, differing from that provided 
for establishing the rates to be allowed to other com- 
panies formed under the general laws, are unconstitu- 
tional and void. 

The same doctrine was laid down in the case of the 
Waterloo Turnpike Road Company vs. /. fH. Cole, 
51st Cal., 381. 

In the case of the Omnzbus Railroad Company vs. 
Baldwin, Mr. Justice McKinstry, after stating that 
this section of the Constitution had been judicially 
considered in the aforementioned case, and reafhrm- 
ing the same doctrine, said: ‘‘I do not propose to for- 
tify the reasoning of Mr. Justice Crockett in San /ran- 
ciscé vs. Spring Valley Water Works. In itself, 
eminently satisfactory, it accords with established 
canons of constitutional and statutory construction. 
My purpose is simply to show that, to the extent 
above intimated, the construction of the provision of 
the Constitution has been settled by the highest trib- 
unal of the State.’’ This point having been finally 
settled by the highest tribunal of the State, the re- 
maining question is, Does the legislation in question 
apply to all railroad corporations organized under the 
general law? If so, then the reservation of the power 
to alter or amend might be invoked to sustain it ; but 
if, on the contrary, it only affects a portion of said 
railroad corporations, then it is unconstitutional and 
void. The general law for the incorporation of rail- 
road companies, under both the old and new Consti- 
tutions, is the same whether the object was to construct 
in one or all the counties of the State. All had the 
same powers and duties and were subject to the same 
obligations. There are in this State nearly, if not 
quite, as many railroads operated only in one county. 
as there are operated in more than one county. 

The provision of the Political Code, before referred 
to, does not impose upon the railroads operated in one 
county the duties or obligations imposed upon those 
operated in more than one county. The three county 
railroads in Los Angeles, the three county railroads 
in Alameda, the three county railroads in Contra 
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Costa, the two county railroads in Santa Cruz,.the two 
county railroads in Humboldt, the one county railroad 
in Colusa, and the one county railroad in Tulare, are 
not compelled to go to the State Capitol and there pav 
their State and county taxes to the State Treasurer, 
after obtaining an order from the Controller for the 
State Treasurer to receive the same; and should the 
tax on their railroads become delinquent, they are not 
subject to a suit and attachment and costs of suit and 
counsel fees, until their roads, the property assessed, 
and upon which the tax has been levied, have been 
advertised and offered. for sale, and no bidders are 
found to take the same. The tax upon their property 
can only be made out of the identical property as- 
sessed, provided any bidder shall take it and pay the 
tax, percentage and costs, and after that time he has 
at least twelve months in which to redeem. 

Under the decisions before cited, the reservation of 
the power to alter, amend or repeal, so far from sus- 
taining the section of the Political Code in question, 
determine that the said sections are unconstitutional. 

But we now come to the last question herein con- 
sidered. It is claimed that the provisions of the State 
Sections 3,668, 3,669, and 3,670 are in contravention 
of Section 1 of the Fourteenth Amendment of the 
Constitution of the United States; thatthe State de- 
nies to them the equal protection of the laws. 

In the case of the Central Pacific Ratlroad Company 
vs. Stale Board of Equalization, reported in 60 Cal., 
page 35, the Supreme Court held that the provision 
of said Section 1, that no State shall deny to any per- 
son within its jurisdiction the equal protection of the 
laws, applied to natural persons and did not apply to 
corporations or artificial persons, and that question 
having been passed upon in the case of Santa Clara 
County vs. The Southern Pacific Railroad Company, 
in 118th United States Report, page 393, it 1s unnec- 
essary in this proceeding for me to pass upon said 
question. 

For the reasons above stated, the complaints in 
these actions cannot be sustained, and itis ordered 
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that judgment be entered in favor of defendants, sus- 
taining the demurrers in each of the above cases. 


LEVY, Judge. 


Provisions of the State Constitution, in Reference to 
the Assessment of Property. 


SECTION 1 OF ARTICLE XIII.—“ All property 
in the State, not exempt under the laws of the 
United States, shall be taxed in proportion to its 
value, to be ascertained as provided by law. The 
word ‘ property,’ as used in this article and sec- 
tion, is hereby declared to include moneys, 


other matters and things, real, personal, and 


credits, bonds, stocks, dues, franchises, and all 
] 
mixed, capable of private ownership; provzded, 
that growing crops, property used exclusively for 
public schools, and such as may belong to the 
United States, this State, or to any county or 
municipal corporation within this State, shall be 
) : rys . 
exempt from taxation. The legislature may pro- 
vide, except in the case of credits secured by 
mortgage or trust deed, for a deduction from 
credits of debts due to dona fide residents of this 


State.” 


SECTION 4 OF ARTICLE XIII. “A mortgage, 
deed of trust, contract, or other obligation by 
which a debt is secured shall, for the purposes of 
assessment and taxation, be deemed and treated 
as an interest in the property affected thereby. 
Except as to railroad and other quasi public cor- 
porations, in case of debts so secured, the value 
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of the property affected by such mortgage, deed 
of trust, contract, or obligation, less the value of 
such security, shall be assessed and taxed to the 
owner of the property, and the value of such se- 
curity shall be assessed and taxed to the owner 
thereof, in the county, city, or district in which 
the property affected thereby is situate. The 
taxes so levied shall be a lien upon the property 
and security, and may be paid by either party to 
such security; if paid by the owner of the se- 
curity, the tax so levied upon the property affected 
thereby shall become a part of the debt so 
secured; if the owner of the property shall pay 
the tax so levied on such security, it shall con- 
stitute a payment thereon, and to the extent of 
such payment a full discharge thereof; provided, 
that if any such security or indebtedness shall 
be paid by any such debtor or debtors, after as- 
sessment and before the tax levy, the amount of 
such levy may likewise be retained by such 
debtor or debtors, and shall be computed accord- 
ing to the tax levy for the preceding year.” 
SECTION 10 OF ARTICLE XIII. “All property, 
except as hereinafter in this section provided, 
shall be assessed in the county, city, city and 
county, town, township, or district in which it is 
situated, in the manner prescribed by law. The 
franchise, roadway, road-bed, rails and rolling 
stock of all railroads operated in more than one 
county in this State shall be assessed by the 
State Board of Equalization, at their actual value, 
and the same shall be apportioned to the counties, 
cities and counties, cities, towns, townships, and 
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districts in which such railroads are located, in 
proportion to the number of miles of railway laid 
in such counties, cities and counties, cities, towns, 
townships and districts.” 


Scheme for the Assessment and the Levying of Taxes 
and the Collection of the Same Upon Railroad 
Property of Railroads Operated in More Than 
One County—Political Code of the State of 
California. 


SECTION 3665. ‘‘ The State Board of Equalli- 
zation must meet at the State Capitol on the 
first Monday in August, and continue in open 
session from day to day, Sundays excepted, 
until the third Mondayin August. At such 
meeting the Board must assess the franchise, 
roadway, road-bed, rails and rolling stock of all 
railroads operated in more than one county. 
Assessment must be made to the corporation, 
persou, or association of persons owning the 
same, and must be made upon the entire railway 
within the State, and must include the right of 
way, bridges, culverts, wharves and moles upon 
which the track is laid, and all steamers which 
are engaged in transporting passengers, freights, 
and passenger and freight cars across waters 
which divide the road. The depots, stations, 
shops and buildings erected upon the space 
covered by the right of way, are assessed by the 
assessor of the county wherein they are situate. 
Within ten days after the third Monday of 
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August, the Board must apportion the total 
assessment of the franchise, roadway, road-bed, 
rails, and rolling stock of each railway to the 
counties, or cities and counties, in which such 
railway is located, in proportion to the number of 
miles of railway laid in such counties, and cities 
and counties. The Board must also, within said 
time, transmit by mail tothe County Auditor of 
each county, or city and county, to which such 
apportionment shall have been made, a state 
ment showing the length of the main track of 
such railway within the county, or city and 
county, with a description of the whole of the 
said track within the county, or city and county, 
including the right of way by metes and bounds 
or other description sufficient for identification, 
the assessed value per mile of the same as fixed 
by a pro rata distribution per mile of the assessed 
value of the whole franchise, roadway, road-bed, 
rails, and rolling stock of said railway within 
the State, and the amount apportioned to the 
county, or city and county. The Auditor must 
enter the statement on the assessment roll or 
book of the county, or city and county, and 
where the county is divided into assessorial 
townships or districts, then on the roll or book 
of any township or district he may select, and 
enter the amount of the assessment apportioned 
to the county, or city and county, in the column 
of the assessment book or roll as aforesaid, 
which shows the total value of all property for 
taxation either of the county, city and county, 
or: such township or district. On the first 
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Monday in October the Board of Super- 
visors must make, and cause to be. en- 
tered in the proper record book, an order stat- 
ing and declaring the length of main track of the 
railway assessed by the State Board of Equaliza- 
tion within the county; the assessed value per 
mile of said railway, the number of miles of track, 
and the assessed value of such railway lying in 
each city, town, township, school and road dis- 
trict, or lesser taxing district in the county, or 
city and county, through which said railway runs, 
as fixed by the State Board of Equalization, 
which shall constitute the assessment value of 
said property for taxable purposes in such city, 
town, township, school, road, or other district; 
and the Clerk of the Board of’ Supervisors 
must transmit a copy of each order or equaliza- 
tion to the City Council or Trustees, or other 
legislative body of incorporated cities or towns, 
the Trustees of each school district, and the au- 
thorized authorities of other taxation districts 
through which such railway runs. All such rail- 
way property shall be taxable upon said assess- 
ment, at the same rates, by the same officers, and 
for the same purposes as the property of individ- 
uals within such city, town, township, school, 
road, and lesser taxation districts respectively. 
If the owner of a railway assessed by the State 
Board of Equalization is dissatisfied with the as- 
sessment made by the ‘Board, such owner may, 
at the meeting of the Board, under the provision 
of Section three thousand six hundred and ninety- 
two of the Political Code, between the third Mon- 


20 
day in August and the third Monday in Septem- 
ber, apply tothe Board to have the same corrected 
in any particular, and the Board may correct and 
increase or lower the assessment made by it, so as 
to equalize the same with the assessment of other 
property in the State. If the Board shall in- 
crease or lower any assessment previously made 
by it, it must make a statement to the County 
Auditor of the county affected by the change in 
the assessment, of the change made, and the Aun- 
ditor must note such change upon the assessment 
book or roll of the county as directed by the 
Board. [In effect March 9, 1883.]” 

SECTION 3666. ‘The State Board of Equaliza- 
tion must prepare each year a book, to be called 
‘Record of Assessment of Railways,’ in which 
must be entered each assessment made by the 
Board, either in writing, or by both writing and 
printing. Kach assessment so entered must be 
signed by the Chairman and Clerk. The record 
of the apportionment of the assessments made by 
the Board to the counties, andcities and counties, 
must be made in a separate book, to be called 
“Record of Apportionment of Railway Assess- 
ments.” In such last described book must be 
entered the names of the railways assessed by 
the Board, the names of the corporation to which, 
or the name of the person or association to whom, 
each railway was assessed, the whole number of 
miles of the railway in the State, the number of 
miles thereof in each county, or city and county, 
the total assessment of the franchise, roadway, 
road-bed, rails, and rolling stock for purposes 

4 


ot 


a A ent tcanctncca 


ceetenemmiainiinioes. ee 


seitpetnemesieatnte nade 


Ht, 


of State taxation, and the amount of the appor- 
tionment of such total assessment to each county, 
and city and county, for county, and city and 
county taxation. Before the third Monday of 
October of each year the Clerk of the State Board 
of Equalization must prepare and transmit to the 
Controller of the State, duplicates of the “Record 
of Assessment of Railways,” and “* Record of Ap- 
portionment of Railway Assessments,” each cer- 
tified by the Chairman .and Clerk of the Board, 


,and to be known respectively as “ Duplicate Rec- 


ord of Assessment of Railways,” and *“* Duplicate 
Record of Apportionment of Railway Assess- 
ments.” In the last named duplicate two col- 
umns must be added, in one of which the 
Controller must enter the State taxes due the 
State upon the whole assessment by each corpor- 
ation, person or association, and in the other the 
county, or city and county taxes, due upon the 
assessment apportioned to each county, or city 
and county, by each corporation, person or asso- 
ciation. The two duplicates constitute the war- 
rant for the Controller to collect the State and 
county, and city and county, taxes levied upon 
such property assessed by the Board, and the 
amount of the apportionment of the assessment 
to each county, and city and county, respectively. 
[In effect March g, 1883. ]}” 


SECTION 3667. When the Board of Super- 
visors of each county, and city and county, to 
which the State Board of Equalization has ap- 
portioned the assessment of railways shall have 


fixed the rate of county, or city and county tax- 
ation, the Clerk of the Board of Supervisors 
must forthwith by mail, postage paid, transmit to 
the Controller a statement of the rate of taxation 
levied by the Board of Supervisors for county, 
or city and county taxation. If the Clerk fails 
to transmit such statement, the Controller must 
obtain the information as to such rate of taxation 
from other sources. On or before the fourth 
Monday of October the Controller must compute 
and enter in separate money columns in the 
“Duplicate Record of Apportionment of Rail- 
way Assessments ” the respective sums, in dollars 
and cents, rejecting fractions of a cent, to be paid 
by the corporation, person, or association liable 
therefor as the State tax upon the total amount 
of the assessment, and the county, or city and 
county, tax upon the apportionment of the as- 
sessment to each county, and city and county, of 
the property assessed to such corporation, person, 
or association named in said duplicate record. 
[In effect March 9, 1883.]” 


SECTION 3668. ‘“‘ Within ten days after the 
fourth Monday in October, the Controller must 
publish a notice for two weeks in one daily news- 
paper of general circulation at the State capitol, 
and in two daily newspapers of general circula- 
tion published in the city of San Francisco, 
specifying: 

t. That he has received from the State Board 
of Equalization the ‘“ Duplicate Record of As- 
sessments of Railways” and the “ Duplicate 


Record of Apportionment of Railway Assess- 


‘ 


ments.’ 

2. That the taxes are now payable and will 
be delinquent on the last Monday in December 
next, at six o’clock Pp. M., and that unless paid to 
the State Treasurer at the Capitol prior thereto, 
five per cent will be added to the amount thereof. 
On the last Monday in December of each year, 
at six o’clock Pp. M., all of unpaid taxes are de- 
linguent, and thereafter there must be collected 
by the State Treasurer or other proper officer an 
addition of five per centum, which sum when 
collected must be set aside by the Treasurer, as 
a fund with which to pay the contingent expenses 
of actions against any delinquents, the said ex- 
penses to be audited by the Board of Examiners. 
When any taxes are paid to the State Treasurer 
by order of the Controller, upon assessments 
made and apportioned by the State Board of 
Equalization, the Controller must forthwith notify 
the Auditor and Treasurer respectively of each 
county, and city and county, that such taxes have 
been paid, and of the amount thereof to which 
each county and city and county interested is 
entitled. The State’s portion of the taxes must 
be distributed by the Treasurer to each fund en- 
titled thereto, and the portion belonging to the 
counties, and cities and counties, must be placed 
in a fund, to be called “ Railway Tax Fund,” to 


the credit of each county, and city and county 
entitled thereto. When any taxes .are placed in 
the “ Railway Tax Fund” to the credit of a 
county, or city and county, the Controller, at the 
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next settlement with the Controller by the 
Treasurer of such county, or city and county, 
must draw and deliver to such Treasurer, his 
warrant upon the State Treasurer for the amount 
in the fund to the credit of such county, or city 
and county. [In effect March 9, 1883.]” 
SECTION 3069. * Each corporation, person, 
or association assessed by the State Board of 
Equalization must pay to the State Treasurer, 
upon the order of the Controller, as other moneys 
are required to be paid into the Treasury, the 
state and county, and city and county, taxes each 
year levied upon the property so assessed to it or 
him by said Board. Any corporation, person or 
association dissatished with the assessment made 
by the Board, upon the payment of the taxes due 
upon the assessment complained of, and the five 
per cent added, if to be added, on or before the 
first Monday in February, and the filing of notice 
with the Controller of an intention to begin an 
action, may, not later than the first Monday of 
February, bring an action against the State 
Treasurer for the recovery of the amount of 
taxes and percentage so paid to the Treasurer. 
or any part thereof, and in the complaint may 
allege any fact tending to show the illegality of 
the tax, or of the assessment upon which the 
taxes are levied in whole or in part. A copy of 
the complaint and of the summons must be 
served upon the Treasurer within ten days after 
the complaint has been filed, and the Treasurer 
has thirty days within which to demur or 
answer. Atthe time the Treasurer demurs or 
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answers, he may demand that the action be tried 
in the Superior Court of the County of Sacra- 
mento. The Attorney-General must defend the 
action. The provisions of the Code of Civil 
Procedure relating to pleadings, proofs, trials and 
appeals are applicable to the proceedings herein 
provided for. If the final judgment be against 
the Treasurer, upon presentation of a certified 
copy of such judgment to the Controller, he 
shall draw his warrant upon the State Treasurer, 
who must pay to the plaintiff the amount of the 
taxes so declared to have been illegally collected, 
and the cost of such action, audited by the Board 
of Examiners, must be paid out of any 
money in the General Fund of the Treasury, 
which is hereby appropriated; and the Control- 
ler may demand and receive from the county, or 
city and county, interested, the proportion of 
such costs, or may deduct such proportion from 
any money then, orto become due to said county, 
or city and county. Such action must be begun 
on or before the first Monday in February of the 
year succeeding the year in which the taxes were 
levied, and a failure to begin such action is 
deemed a waiver of the rights of action. [In 
effect March 9, 1883. ]”’ 


SECTION 3670. “After the first Monday of 
February of each year, the Controller must begin 
an action in the proper court,inthe name of the 
people of the State of. California, to collect the 
delinguent taxes upon the property assessed 
by the State Board of Equalization ; such suit 
must be for the taxes due the State, and all the 


= 


counties, and cities and counties, upon property 
assessed by the Board of Equalization, and ap- 
pearing delinquent upon the ‘Duplicate Record 
of Apportionment of Railway Assessments.’ ” 
The demands for state and county, and city 
and county taxes, may be united in one action. 
In such action a complaint in the following form 


is suthcient:—— 
[ Title of Court. ] 


THE PEOPLE OF THE STATE OF CALIFORNIA 
VS. 


(NAMING THE DEFENDANT.) 


Plaintiff avers that on the day of 

, in the year (naming the year) the State Board 
of Equalization assessed the franchise, roadway, 
road-bed, rails, and rolling stock of the defendant 
at the sum of (naming it) dollars. That the 
Board apportioned the said assessment as fol- | 
lows: To the county of (naming it) the sum of 


(naming it) dollars (and so on naming each 
county). 
That the defendant is indebted to plaintiff for 
State and county taxes for the year eighteen 
, in the following 
sums: For State taxes, in the sum of (naming 
it) dollars; for county taxes of the county of 
(naming it), in the sum of (naming it) dollars, 
etc., with five per cent added for non-payment of 
taxes. Plaintiff demands payment for said sev- 
eral sums and prays that an attachment may 


issue in form as prescribed in section 540 of the 
Code of Civil Procedure. 


(Signed by the Controller or his attorney.) 


On the filing of such complaint, the clerk 
must issue the writ of attachment prayed for, 
and such proceedings shall be had as under 
writs of attachment issued in civil actions; no 
bond nor affidavit previous to the issuing of the 
attachment is required. If in such action the 
plaintiff recover judgment, there shall be in- 
cluded in the judgment as counsel fees, and in 
case of judgment of taxes after suit brought but 
before judgment, the defendant must pay as 
counsel fees, such sums as the Court may deter- 
mine to be reasonable and just. Payment of 
the taxes or the amount of the judgmentin the 
case must be made to the State Treasurer. In 
such actions the duplicate record of assessments 
of railways and the duplicate record of appor- 
tionment of railway assessments, or a copy of 
them, certified by the Controller, showing un- 
paid taxes against any corporation, person, or 
association for property assessed by the State 
Board of Equalization, is prima facte evidence 
of the assessment, the pronerty assessed, the 
delinquency, the amount of the taxes due and 
unpaid to the State and counties, or cities and 
counties therein named, and that the corpora- 
tion, person, or association is indebted to the 
people of the State of California in the amount 
of taxes, State and county, and city and county, 
therein appeaing unpaid, and that all the forms 
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of law in relation to the assessment and levy of 
such taxes have been complied with. [In effect 
March 9g, 1883.]”’ 

pac. s672. * ‘Ime assessment made by the 
County Assessor, and that of the State Board of 
Equalization, as apportioned by the Boards of 
Supervisors to each city, town, township, school, 
road, or other district in their respective coun- 
ties, or cities and counties, shall be the only 
basis of taxation for the county, or any subdivi- 
sion thereof, except incorporated cities and towns, 
and may also be taken as such basis in incorpo- 
rated cities and towns when the proper authori- 
ties may so elect. All taxes upon townships, 
road, school, or other local districts shall be 
collected in the same manner as county taxes. 
[In effect March 9, 1883.] ” 


How Taxes are Collected upon all the Property in the 
State, except upon the Franchise, Roadway, Road- 
bed, Rails, and Rolling Stock of a Railroad Op- 
erated in more than one County. 


‘On or before the fourth Monday of October, 
the County Auditor must deliver a duplicate as- 
sessment book to the Tax Collector of the county.” 
P. C. Sections 3732, 3733, and 3734. 

“Within ten days after the heres. of the dupli- 
cate assessment book, the Tax Collector must 
publish a notice specifying : —- 
“That taxes will be delinquent on the last 
Monday in December next, thereafter, at six 
5 


es ee ee ae aaa 


oA 


o’clock p. M., and that unless paid prior thereto, 
five per cent will be added tothe amount thereof. 

“The time and place at which payment of 
taxes may be made.” P. C., Sec. 3746. 

“The notice in every case must be published for 
two weeks in some weekly or daily newspaper, 
published in the county, if there is one, orif there 
is not, then by posting it in three public places 
in each township.” P.C., Sec. 3749. 

“On the last Monday in December of each 
year, at six o’clock P. M., all unpaid taxes are 
delinquent, and therefore the Tax Collector must 
collect for the use of the county, an addition of 
five per cent.” P.C., Sec. 3756. 

“On or before the first Monday in February, 
of each year, the Tax Collector in each of the 
counties other than San Francisco, and on or be- 
fore the first Monday in March of each year, in 
the city and county of San Francisco, the Tax 
Collector of said city and county must publish 
the delinquent list, which must contain the names 
of the persons and a description of the property 
delinquent and the amount of taxes and costs 
due, opposite each name and description, with 
the taxes due on personal property added to taxes 
on real estate where the real estate is liable there- 
for, or the several taxes are due from the same 
person. The expense of the publication, to be 
a charge against the county.” P. C. 3764. 

“The Tax Collector must append and publish 
with the delinquent list, a notice that unless the 
taxes delinquent, together with the costs and 
percentage are paid, the real property upon 
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which such taxes are a lien, will be sold at public 
auction.” P.C. 3765. 

‘The publication must be made once a week 
for three successive weeks, in some newspaper or 
supplement thereto, published in the county, and 
the publication must be contracted for with the 
lowest bidder; and, after ten days public notice 
that such will be let. The bidding must be by 
cae weobome.” © * * * * 2 oe 
3766. 

‘The publication must designate the time and 
place of sale.” P.C. Sec. 3767. 

“The time of sale must not be less than 
twenty-one, nor more than twenty-eight days 
from the first publication, and the place must be 
in front of the County Court House; or if in the 
City and County of San Francisco, in or in front 
of the Tax Collector’s office for all State and 
county taxes, and for all other taxes in front of 
the Tax Collector’s office in their respective 
towns, cities, and local districts.” P. C. Sec. 
3705. 

“The Collector must collect in addition to the 
taxes due on the delinquent list and five per cent 
added thereto, fifty cents on each lot, piece, or 
tract of land separately assessed; and, on each 
assessment of personal property, one half of 
which must go to the county and the other to the 
Collector in full for preparing the list.” P. C. 
Sec. 3770. 

“On the day fixed for the sale, or on some 
subsequent day to which he may have postponed 
it, of which he must give notice, the Collector 
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between the hours of ten o’clock A. M., and three 
P. M., must commence the sale of the property 
advertised, commencing at the head of the list 
and continuing alphabetically or in the numerical 
order of lots and blocks until completed.” P. C. 
Sec. 3771. 

‘‘ After receiving the amount of the taxes and 
costs, the Collector must make out in duplicate, 
a certificate dated on the day of sale, stating 
(when known) the name of the person assessed, 
a description of the land sold, the amount paid 
therefor, that it was sold for taxes, giving the 
amount and year of the assessment, and specify- 
ing the time when the purchaser will be entitled 
toa deed.” P.C. Sec. 3776. 

“The certificate must be signed by the Col- 
lector and one copy delivered to the purchaser, 
and the other filed in the office of the County 
Recorder.” P.C. Sec. 3777. 

‘““A redemption of the property sold, may be 
made by the owner or any party in interest, 
within twelve months from the date of the pur- 
chase.” P.C. Sec. 3780. 


The Lien and Effect of a Tax. 


‘ Every tax has the effect of a judgment against 
the person, and every lien created by this title, 
has the force and effect of an execution duly lev- 
ied against all property of the delinquent; the 
judgment is not satisfied nor the lien removed, 
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until the taxes are paid, or the property sold for 
the payment thereof.” P. C. 3716. 

‘Every tax due upon personal property, is a 
lien upon the real property of the owner thereof, 
from and after twelve o’clock M., of the first 
Monday in March, in each year.” P. C. 3717. 

“Every tax due upon real property is a lien 
against the property assessed, and every tax due 
upon improvements upon real estate assessed to 
others than the owner of the real estate, is a lien 
upon the land and improvements, which several 
liens attach as of the first Monday of March, in 
each year.” P.C. 37178. 


When Suits may be Commenced to Recover the De- 
linquent Taxes, upon all Property in the State, 
except upon Franchise, Roadway, Road-bed, 
Rails, and Rolling Stock of a Railroad Oper- 
ated in more than one County. 


P.C. 3899. “ The Controller may, at any time 
after a delinquent list has been delivered to a col- 
lector, direct such collector not to proceed in the 
collection of any tax on said list, amounting to 
three hundred dollars, further than to offer for 
sale but once any property upon which such tax 
is a lien. Upon such direction, the collector, 
after offering the property for sale once, and there 
being no purchaser in good faith, must make out 
and deliver to the Controller a certified copy of 
the entries upon the delinquent list relative to 
such tax; and the Tax Collector, or the Con- 
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troller, in case the Tax Collector refuses or neg- 
lects for fifteen days after being directed to bring 
suit for collection by the Controller, may proceed, 
by civil action in the proper Court, and in the 
name of the people of the State of California, to 
collect such tax and costs.” 


Special and Local Legislation Prohibited by the 
State Constitution. 


SECTION 25, of Article IV. “ The Legislature 
shall not pass local or special laws in any of the 
following enumerated cases, that is to say: 

First—Regulating the jurisdiction and duties 
of Justices of the Peace, Police Judges, and of 
Constables. 

Second—F or the punishment of crimes and mis- 
demeanors. 

Third—Regulating the practice of Courts of 
Justice. 

Fourth—Providing for changing the venue in 
civil or criminal actions. 

Fifth—Granting divorces. 

Szxih—Changing the names of persons or 
places. 

Seventh—Authorizing the laying out, opening, 
altering, maintaining, or vacating roads, high- 
ways, streets, alleys, town plats, parks, ceme- 
teries, graveyards, or public grounds not owned 


by the State. 
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Lighth—Summoning and impaneling grand 
and petit juries and providing for their compen- 
sation. 

Ninth—Regulating county and township busi. 
ness or the election of county and township 
officers. 

Lenth—for the assessment or collection of 
Laxes. 

kleventh—Providing for conducting elections, 
or designating the places of voting,except on 
the organization of new counties. 

Jwelfth—Affecting the estates of deceased 
persons, minors, or other persons under legal 
disabilities. 

Thirteenth—Extending the time for the col- 
lection of taxes. 

Fourteenth—Giving effect to invalid deeds, 
wills, or other instruments. 

Fifteenth—Refunding money paid into the 
State Treasury. 

Stxteenth—Releasing or extinguishing, in 
whole or in part, the indebtedness, liability, or 
obligation of any corporation or person to this 
State, or to any municipal corporation therein. 

Seventeenth—Declaring any person of age, or 
authorizing any minor to sell, lease, or encumber 
his or her property. 

Eighteenth—Legalizing, except as against the 
State, the unauthorized or invalid act of any 
officer. 
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Nineteenth—Granting to any corporation, 
association, or individual any special or exclu- 
sive right, privilege, or immunity. 

Twentieth—Exempting property from taxa- 
tion. 7 

Twenty-first—Changing county seats. 

Twenty-second—Restoring to citizenship per- 
sons convicted of infamous crimes. 

Twenty-third—Regulating the rate of interest 
on money. 

Twenty-fourth—Authorizing the creation, ex- 
tension, or impairing of liens. 

Twenty-fifih—Chartering or licensing ferries, 
bridges, or roads. : 

Twenty-Sixth—Remitting fines, penalties, or 
forfeitures. 

Twenty-seventh—Providing for the manage- 
ment of common schools. 

Twenty-erxght—Creating offices, or prescribing 
the powers and duties of officers in counties, cities, 
cities and counties, townships, election or school 
districts. 

Twenty-ninth—A ffecting the fees or salary of 
any officer. 

Thirtzeth—Changing the law of descent or 
succession. 

Thirty-f~rst—Authorizing the adoption or legit- 
imation of children. 


Thirty-second—For limitation of civil or crim- 
inal actions. 
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Thirty-third—In all other cases where a gen- 
eral law can be made applicable.” 


Corporations can only be Formed or Changed under 
General Laws. 


SEc. 1 oF ART. XII OF THE STATE CONSTITU- 
TION—‘‘Corporations may be formed under gen- 
eral laws, but shall not be created by special act. 
‘All laws now in force in this State concerning 
corporations, and all laws that may be hereafter 
passed pursuant to this section, may be altered 
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from time to time or repealed 


Special Privileges or Immunities not to be Granted. 


SEc. 21, ART. I OF THE STATE CONSTITU- 
TION—"‘No special privileges orimmunities shall 
ever be granted which may not be altered, re- 
voked or appealed by the Legislature, nor shall 
any citizen or class of citizens be granted privi- 
leges or immunities which upon the same terms 
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shall not be granted to all citizens. 


Provisions of Constitution Mandatory or Prohibitory. 


Sec. 22 OF ArT. I oF THE STATE CONSTITU- 
TION— The provisions of this Constitution are 
mandatory and prohibitory, unless by express 
words they are declared to be otherwise.” 
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Points and Authorities. 


Having given copies of the provisions of the 
Political Code, and of the State Constitution, to 
which we desire to call attention, we will now 
attempt to show that the whole scheme for the 
collection of taxes upon the franchise, road-bed, 
roadway, rails, and rolling stock of railroads 
operated in more than one county, is in direct 
conflict with various provisions of the State 
Constitution and with the 14th Amendment to 


the Constitution of the United States. 


I. 


That sections 3668, 3669 and 3670 of the Political 
Code are in palpable contravention of Subdivision 
10 of Section 25 of Article IV of the State Consti- 
tution in this, that they constitute a special law for 
the collection of taxes. 


II. 


That said Section 3668, 3669 and 3670 of the Politi- 
cal Code, are in palpable contravention of Subdivision 
3 of Section 25 of Article IV of the State Consti- 
tution in this, that they constitute a special law 
regulating the practice of courts of justice in the 
collection of delinquent taxes upon the franchise, 
roadway, road-bed, rails, and rolling-stock of rail- 
roads operated in more than one county. 


ITI. 


That by the provisions of said Political Code, im- 
munities and privileges are conferred upon the owners 
of railroads operated in only one county, which are 
not conferred upon the owners of railroads operated 
in more than one county. 
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IV. 

That burdens are, by said sections of the Political 
Code, imposed upon the owners of railroads operated 
in more than one county, which are not imposed upon 
the owners of railroads operated only in one county; | 


and that such legislation is in direct conflict with 
Section one of Article XII of the State Constitution. 


V. 

That the provisions of Sections 3668, 3669 and 3670 
of the Political Code, deprive the owners of railroads 
operated in more than one county of the equal pro- 
tection of the laws; and hence are in conflict with 


the provisions of Section 1 of the 14th Amendment 
to the Constitution of the United States. 


V1. 

That the provisions of Sections 4 and 10 of Article 
XIII of the State Constitution, and the legislation 
under said sections for the assessment of the franchise, 
roadway, road-bed, rails, and rolling-stock of rail- 
roads operated in more than one county, deprive the 
owners of said railroads of the equal protection of 
the laws—hence, they are in direct conflict with Sec- 
tion 1 of the 14th Amendment to the Constitution of 
the United States. 


It will be observed that all the above points, 
save the last one, relate exclusively to the co/- 
lection of taxes; the latter only referring to the 
assessment of railroad property. So far as I am 
advised, these questions as to the collection of 
these taxes, have never before been presented to, 
or passed'upon by any court, except the Court 
below. 
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Is the Provision of the Code, before referred to, for 
the Collection of Taxes upon Railroad Property 
Operated in more than one County, a Special Law 
under the Constitution ? 


The taxes upon all the property in the State 
except upon the franchise, roadway, road-bed, 
rails, and rolling stock of railroads operated in 
more than one. county and that upon property 
belonging to natural persons and corporations, 
including railroad corporations operating and 
owning a railroad in only one county, are col- 
lected by the Tax Collector of the county in 
which the property is situated; and ten days 
after the fourth Monday of October and after the 
receipt of the duplicate assessment book, said of- 
ficer publishes in a newspaper published in the 
county, notice that the taxes will be delinquent 
on the last’ Monday in December at 6 o’clock P. 
M., and the time and place within the county at 
which payment of thetaxes may be made. Should 
any taxes become delinquent, it is then made the 
duty of the Tax Collector after adding five per 
cent penalty, to make out the delinquent list, and 
on or before the first Monday in February to pub- 
lish said delinquent list, which must contain the 
names of the persons and a description of the 
property delinquent, and the amount of taxes 
and costs due, opposite each name and descrip- 
tion; and he must append and publish with said 
delinquent list a notice, that unless the taxes 
delinquent, together with the costs and percen- 
tage, are paid, the property upon which such 
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taxes are a lien will be sold at a time not less 
than twenty-one, nor more than twenty-eight days 
from the first publication, in front of the County 
Court House. That such notice must be pub- 
lished once a week for three successive weeks, in 
some newspaper or supplement published in the 
county. The owner of the property may at any 
time before sale, pay the taxes due on the delin- 
quent list, with the five per cent penalty, together 
with fifty cents on each parcel of land separately 
assessed, and upon each assessment of personal 
property. Should the tax amount to three hun- 
dred dollars or more and remain unpaid, the State 
Controller may, in his discretion, direct the Tax 
Collector to offer the property for sale but once, 
and in case no bidders are found, then suit may 
be brought in the name of the State to collect 
such tax and costs. In case, however, no such 
order by the Controller is made and the property 
is sold, the owner then has twelve months within 
which to redeem the property. But, when we 
come to the collection of the tax upon the fran- 
chise, roadway, road-bed, rails and rolling stock 
of the few railroads operated in more than one 
county, we have the special and onerous condi- 
tions imposed by sections 3668, 3669 and 3670 
of the Political Code; the Controller of State 
must publish a notice for two weeks ol in a 
newspaper published in a county in which any 
portion of the ratlroad may be sttuate, but in 
one daily newspaper at the State Capital and in 
two daily newspapers published in the City of 
San Francisco; that he has received from the 
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State Board of Equalization the “ duplicate 
record of assessments of railways,’ and the 
“duplicate record of apportionment of railway 
assessments ;"’ and that the taxes are now pay- 
able and will be delinquent on the last Monday 
in December at 6 o'clock Pp. M., and that unless 
PAID TO THE STATE TREASURER AT THE 
CAPITOL, prior thereto, five per cent will be 
added to the amount thereof. Notwithstanding 
the notice, the corporation, person, or association 
assessed cannot pay over the taxes to the State 
Treasurer without an order from the Controller. 
If the taxes become delinquent no notice of the 
delinquency is published and if they remain 
unpaid until after the first Monday of February, 
the Controller must then commence an action for 
the recovery of said taxes due to the State, and 
also any taxes that may be due the various 
counties, and cities and counties, and an attach- 
ment may issue without oath or bond, and any 
and all property belonging to the delinquent and 
which is, or not subject to any tax lien, is liable 
to be seized to satisfy said delinquent tax; and, 
in case the tax should be paid before judgment 
or after judgment, he is compelled to pay such 
counsel fees as the Court may allow; but should 
the property be sold under execution, he has 
only six months instead of twelve within which 


to redeem the same. In ex parte Westerfield, 
55 Cal., 550, this Honorable Court in Bank held 
that an act to regulate and provide a day of rest 
in certain cases, which provided that it should 
be unlawful for any person engaged in the busi- 
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ness of baking to engage or permit others in his 
employ, to engage in the labor of baking for the 
purposes of sale between the hours of 6 o’clock 
Pp. M. on Saturday and 6 o’clock Pp. M. on Sunday, 
was a special law within the meaning of those 
terms as employed in section 25 article IV of the 
present Constitution. It was further held, that 
if there was authority to restrain labor on some 
one day, it must be,if at all, under a general 
law restraining all labor on that day. A large 
class of persons were affected by this legislation, 
and the act applied to all persons of that class, 
while the legislation now in question affects but 
a few railroad corporations, but does not affect all 
railroad corporations—in other words, it does 
not affect any railroad operated in only one 
county. .If the Baker’s Act, so called, is a 
special law, then @ fortzor7 is that portion of the 
Political Code a special law. 

This Honorable Court in Bank, held in the case 
of Earle vs. The Board of Education of San Fran- 
cisco, 55 Cal., 489, that a new section added to 
the Political Code which established the salaries 
to be paid to teachers in the public schools in all 
consolidated cities and counties containing more 
than one hundred thousand inhabitants, violated 
Section 25, Article IV of the Constitution, and 
was null and void. 


“A special Act cannot be converted into a 
general act by a declaration of the Legislature 
in another statute, that it shall be so considered.” 


San Francisco vs. S. V. W. W., 48 Cal., 493. 


eNO ent 5 a tte te 


eatin a 


a 


48 


In the case of the Dundee Mortgage Trust In- 
vestment Company ws. School District No. 1, of 
Multnomah County, e/ a/.,in the Circuit Court 
of Oregon, reported in Second West Coast Re- 
porter, p. 241, upon an application for a provis- 
ional injunction to restrain defendants from sell- 
ing and disposing of sundry notes and mortgages 
belonging to the plaintiff for the non-payment of 
taxes levied thereon, under the provision of an 
act of the Legislature of the State of Oregon, 
Deady, Judge, ordered that the writ be issued as 
prayed for. The act in question provided for the 
taxation of mortgages upon real property situate 
in no more than one county, and declared that all 
mortgages “hereafter executed whereby land 
situate in more than one county in this State is 
made security for the payment of a debt, shall 
be void.”’ 

In rendering the opinion, the Court said, (see 
pages 250, 251): ‘“ The Constitution of the 
State, Article 4, Section 23, subdivision 10, also 
prohibits the passage of ‘ special or local laws’ 
for the assessment and collection of taxes for 
State, county, township, or road purposes.” 

“In Manning vs. Klippel, 9 Or., 367,it was held 
that an act providing for the compensation of the 
sheriffs and clerks of fourteen out of the twenty- 
three counties of the State was a ‘local’ law for 
the assessment and collection of taxes for county 
purposes, and therefore within this prohibition 
and void. 

“The terms ‘special’ and ‘local’ are not 
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always convertible, though the former may in- 
clude the latter. A special act is one that comes 
short of being general. The latter comprehends 
the genus, while the former is confined to the 
species. In Holland’s case, 4 Co. 76 a, cited in 
Smith’s Commentaries, Section 798, it is said, by 
way of illustration: ‘Spirituality is genus; bish- 
opric, deanery, etc., are sfeczes;’ and the author 
adds: ‘Hence acts which concern the whole 
spirituality in general are general acts * * " 
A statute concerning leases made by bishops is 
a special act, because it concerns the bishops only, 
who are but a species of the spirituality.’ 

‘An act providing for the assessment of mort- 
gages generally is, so far, a general act. It com- 
prehends the genus. But an act providing for 
the assessment of all mortgages for sums exceed- 
ing five hundred dollars, or not payable within 
one year from the date of their execution, is 
special. It comprehends only a species of mort- 
gages. So an act providing for the assessment 
of mortgages on wood-lands, plow-lands, or river- 
lands is special; and in my judgment, an act 
that taxes mortgages on land in no more than 
one county, to the exclusion of those on land in 
more than one, is in the same category. It does 
not comprehend the genus, mortgages, but only 
the species—one county mortgages. Without 
imputing to the legislature that passed this act 
any other purpose, in making this discrimination 
between one and two county mortgages, than a 
desire to avoid the supposed inconvenience of 
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applying it to the latter, it is well to remember 
that special legislation in the imposition of taxes 
is sure, if unrestrained, to run into partiality, 
oppression, and injustice. To prevent this evil, 
this inhibition against special legislation was 
placed in the constitution.” 

Subsequently this case was heard upon de- 
murrer. The opinion of the Court was reported 
in 3d West Coast Rep., p. 606 Among other 
things the Court said: “On March 6, 1884, the 
injunction was. allowed upon the ground that the 
act aforesaid, under which the plaintiff’s mort- 
gages were assessed, was void for want of the uni- 
fomity required by Section one of Article IX of 
the Constitution, and because it was passed con- 
trary to Section 23 of Article IV of the Consti- 


tution, which forbids the passage of a special act 


for the _ssessment and collection of taxes.” 
Again on page 612, the Court said: “ But passing 
the question of uniformity, this act is clearly 
void, because it was passed in violation of Sec- 
tion 23 of Article IV of the Constitution, which 
expressly forbids the passage of a ‘special or 
local’ law ‘for the assessment and collection of 
taxes.’ It is not necessary to add to what was 
said on this subject inthe former opinion, as 
the brief only refers to Allen vs. Hirsch, 8 Or., 
412, which I regard as overruled by Manning vs. 
Klippel, 9 Or., 367, so far as it decides that a 
public statute cannot be a ‘special or local’ one 
within the meaning of Section 23 of Article IV, 
of the Constitution of the State. 
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“A ‘special’ act relates toa part and not the 
whole—as one county mortgages and not all 
mortgages. And whether it is also considered a 
‘public’ or ‘private’ one, is altogether imma- 
terial and irrelevant. Under the constitution of 
this State all statutes are ‘public’ ones, unless 
otherwise declared in the body of the act.” Art. 
IX, Sec. 37) Or. Con. 

“If an act is not a ‘special’ one because it is 
also a‘public’ one—that is, an act of which 
courts take judicial notice,—then every prohibi- 
tion contained in the constitution against special 
legislation may be violated with impunity. 

‘According to this idea, if the law 1s * public’ 
it is not special. But the constitution makes it 
public, however special in its nature or operation, 
unless the legislature otherwise declares. So, 
as there can be no special law, according to this 
theory, unless the legislature declares it 1s pri- 
vate, it is not likely that when it undertakes to 
pass an act upon subjects forbidden to special 
legislation, it will take the trouble to declare it 
private and thus subject it to the risk of being 
deciared unconstitutional.” 

‘But, undoubtedly, under the constitution of 
the State, an act may be both ‘ public’ and ‘spec- 
ial or local’ and the presence of one of these 
qualities in no way implies or excludes the oth- 
er. An act cannot be both ‘ public’ and ‘ private’ 
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but it can be either and be special 
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II. 


Section 3670 of the Political Code is Void, because 
the same is a Special Law Regulaling the Prac- 
tice of Courts of Justice in Actions brought to 
Recover Delinquent Taxes upon the Franchise, 
Roadway, Road-bed, Rails, and Rolling Stock of 
Railroads Operated in more than one County. 


The Code of Civil Procedure furnishes a. com- 
plete system of practice in all civil actions. Sec- 
tion 421, C. C. P., declares that,“ Zhe forms of 
pleading in civil actions and the rules by which 
the sufficiency of the pleadings ts to be deter- 
mined, are those prescribed in this code.” 

Section 426 C. C. P., declares what is a suff- 
cient complaint as follows: “ The complaint 
must contain, 

First.—The title of the action, the name of the 
court and county in which the action is brought, 
and the names of the parties to the action. 

Second.—A statement of the facts constituting 
the cause of action, in ordinary and concise lan- 
guage. 

Third.—A demand of the relief which the 
plaintiff claims. 

“If the recovery of money or damages be de- 
manded the amount thereof must be stated.” 


When Causes of Action may be United. 


SECTION 427, C. C. P. “The plaintiff may 
unite several causes of action in the same com- 
plaint, where they all arise out of— 
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Ist. Contracts, express or implied. 

2nd, Claims to recover specific real prop- 
erty, with or without damages for the withholding 
thereof, or for waste committed thereon, and the 
renis and profits of the same. 

3rd. Claims to recover specific personal prop- 
erty, with or without damage for the withholding 
thereof. 

ith. Claims against a trustee by virtue of a 
contract or by operation of law. 

sth. [Injuries to character. 

6th. Injuries to person. 

7th. Injuries to property. 

The causes of action so united must all belong 
to one only of these classes, and must affect all 
the parties to the action, and not require different 
places of trial, and must be separately stated ; 
but an action for malicious arrest and prosecu- 
tion, or either of them, may be united with an 
action for either an injury to character or to the 


person.’ 


When and How a Defendant may Demurr. 


SEcTION 430,C.C.P. ‘“Thedefendant may de- 
mur to the complaint within the time required in 
the summons to answer when it appears upon the 
face thereof, either— 

rst. That the Court has no jurisdiction of the 
person of the defendant, or the subject of the 


action ; or, 
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2nd. That the plaintiff has no legal capacity 
to sue; or, 

3rd. That there is another action pending 
between the same parties for the same cause ; or, 


4th. That there is a defect or misjoinder of 


parties, plaintiff or defendant ; or, 

sth. That several causes of action have been 
improperly united ; or, 

6th. That the complaint does not state facts 
sufficient to constitute a cause of action: or, 

7th. That the complaint is ambiguous, unin- 
telligible, or uncertain.” 


SECTION 433, C. C. P. “When any of the 
matters enumerated in Section 430 do not appear 
upon the face of the complaint, the objection may 
be taken by answer.” 


SECTION 434, C.C. P. “If no objection be taken, 
either by demurrer or answer, the defendant 
must be deenied to have waived the same, ex 
cepting only the objection to the jurisdiction of 
the Court, and the objection that the complaint 
does not state facts sufficient to constitute a cause 
of action.” | 


Objections to a complaint, on the ground that 
it does not state facts sufficient to constitute a 
cause of action and on the ground that the Court 
has not jurisdiction, may be madeat any time. 
These objections may be made for the first time 
in the Supreme Court. Haske//vs. Moore, etal., 
29 Cal. Rep., 437. Rogers vs. Shannon, 52 Cal., 
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Instead of allowing the Court to determine the 
sufficiency of the complaint under the forms and 
rules prescribed by the Code of Civil Procedure, 
the legislature usurping the powers and preroga- 
tives of the Court, in Section 3670 of the Politi- 
cal Code, therein and thereby adjudged, that the 
form used in these actions is sufhcient. Said 
Section 3670 P. C., makes a complaint sufficient, 
that would be wholly insufficient under Section 
426, C. C. P., in this—that no statement of the 
facts constituting the cause of action, is made or 
attempted, but simply two preliminary facts to 
wit: An assessment against the defendant by 
the State Board of Equalization, and an appor- 
tionment of said assessment. There is no state- 
ment that the defendant is the owner of the fran- 
chise, roadway, road-bed, rails and rolling stock of 
auy railroad operated in more than one county, or 
in any of the counties to which such apportionment 
was made; neither is there any averment that 
any State tax was levied upon said property ; nor 
is there any averment that either of said counties 
named levied any county tax upon said prop- 
erty; neither is there any averment that the 
State Board of Equalization ever determined the 
rate of the State tax to be levied and collected 
upon said property; neither is there any averment 
that the Board of Supervisors of any of said 
counties, fixed the rate of the county tax to be 
levied and collected upon said property. In a 
word, the form of complaint given in said section, 
would be held insufficient under any known sys- 
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tem of pleadings, on the ground that it does not 
state facts sufficient to constitute a cause of action. 
Said complaint is a palpable violation of Section 
427, C. C. P., in this—that eighteen different 
causes of action, to wit: One for State taxes, and 
séventeen for that number of county taxes, are 
united in one action in a single count, without 
being separately stated. Tested by the Code, 
these complaints would fall of their own weight ; 
and, had it not been for the form prescribed in 
Section 3670, P. C., counsel would never have 
dreamed of filing such a complaint. 

The case of Whiting vs. Townsend, 57 Cal., 
515,1s not an authority in this case, for the 
reason that the law prescribing the form of com- 
plaint in action to recover certain street assess- 
ments, was passed in 1872, and the cause of ac- 
tion arose and suit had been commenced prior to 
the adoption of the present constitution. 

Neither is the case of the C7z/y of. Stockton vs. 
The Western Fire and Marine Insurance Co., 
et al., decided in October last, an authority in this 
case—that was an action instituted by the city 
to recover certain delinquent taxes. The form 
of the complaint was one prescribed by a section 
of the charter of said city which was passed 
prior to the adoption of the present constitution, 
to-wit, 1872, which charter has remained in force 
up to the present time, not having been altered 
or amended, and there having been no re-organi- 
zation of the municipal corporation under the 
present constitution. 
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The sections of the Code under discussion, 
were passed under the new constitution, and went 
into effect March 9, 1883. 


A question similar to that now in discussion, 
arose in the case of the A/adzson and [ndianapolts 
R. R. Co. vs. Whitteneck, reported in 8th Ind. 
Reports, p. 217. The legislature of Indiana 
passed an act entitled, ‘An act to provide com- 
pensation to the owners of animals killed or in- 
jured by the cars, locomotives, or other carriages 
of any railroad company in this State. Approved 
March 1, 1853. 

“SECTION 1. Le z/ enacted by the general as- 
sembly of the State of Indiana, that whenever 
any animal or animals shall be killed or injured 
by the cars, or locomotives, or other carriages 
used on any railroad in this State, the owner 
thereof may go before some justice of the peace 
of the county in which such injury occurred, 
and file his complaint in writing,and such justice 
shall fix a day to hear said complaint, and shall 
cause at least ten days’ notice to be served on the 
railroad company defendant, by service of sum- 
mons by copy on any conductor of any train 
passing said county. 


“SECTION 2. On the hearing of said cause, 
the justice or jury trying the same shall give 
judgment for the plaintiff for the value of the 
animal destroyed or injury inflicted without re- 
gard to the question whether such injury or de 
struction, was the result of willful misconduct or 
negligence, or the result of unavoidable accident. 
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“SECTION 3. If the defendant shall appeal 
from such judgment, and shall not reduce the 
damages assessed twenty per cent, the appellate 
Court shall give judgment for double the amount 
of damages assessed in such appellate Court, and 
a docket fee of five dollars. 

“SECTION 4. This act shall not apply to any 
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railroad securely fenced in, and such fence 


properly maintained by such company.” 

Suit was commenced under this law before a 
Justice of the Peace, to recover the value of a 
heifer killed by a locomotive of defendant. 
Plaintiff obtained judgment before the Justice, 
whereupon the defendant appealed to the Common 
Pleas ;in that court, the defendant not appearing, 
judgment was rendered for plaintiff without the 
intervention of a jury, for double the amount of 
the judgment before the justice. After discuss- 
ing the case at considerable length the Court 
said : 
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4. The third section, so far as it inflicts a 
penalty for appealing and failing to reduce the 
judgment 20 per cent is, in our opinion, uncon- 
stitutional and void. 

‘A law may be constitutional in part and uncon- 
stitutional in part. Zhe third section relates to 
the practice of the law in these cases. ‘The trial 
and rendition of judgment are a part of the 
practice inacause. The section ts spectal. Laws 
are general or special. This is the first great 
division. Special laws are again divided into 
local, personal, particular, &c. See Smith’s 
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Com., p. 419. A special act concerns ‘the par- 
ticular interest or benefit of certain individuals, 
or of particular classes of men.’ Seer Kent, 4509. 
A law may be ‘partly public and partly pri- 
vate.’ The principle of this act is entirely 
different from the principle of those general 
laws fixing the jurisdiction of the several courts. 
The jurisdiction of the court of the Justice of 
the Peace is limited by them in respect to 
amount. But within that limit it operates alike 
upon all. So as to that of the Common Pleas 
and of the Supreme Court. There may, how- 
ever, be unconstitutional sections in those acts. 
As to this we are not now called upon to speak. 

“The section, then, under consideration, being 
special, and upon the practice of the law, is pro- 
hibited by that clause of section 22, article IV, 
of the Constitution which provides that no such 
act shall be passed, ‘ regulating the practice in 
courts of justice.’ 

‘5s. The first section of the act is also void so 
far as it gives, as to amount, unlimited jurisdic- 
tion to Justices of the Peace. In that particular 
it is special, and in conflict with that clause of 
the section of the Constitution just cited which 
prohibits special laws, ‘regulating the jurisdic- 
tion and duties of Justices of the Peace and 
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constables.’ 
Section 3670 of the Political Code contains 
several other equally obnoxious special provi- 
sions, to wit: 
1. The issuing of an attachment without afh- 


davit or bonds. 
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2. The recovery of counsel fees in such an 
amount as the Court may determine to be rea- 
sonable and just. 


The Code of Civil Procedure, section 538, be- 
fore an attachment can issue, requires an afh- 
davit to be made by or on behalf of plaintiff; 
showing, 

“1. That the defendant is indebted to the 
plaintiff (specifying the amount of such indebt- 
edness over and above all legal set-offs or counter 
claims) upon a contract, expressed or implied, 
for the direct payment of money, and that such 
contract was made or is payable in this State, 
and that the payment of the same has not been 
secured by any mortgage or lien upon real or 
personal property, or any pledge of personal 
property, or, if originally so secured, that 
such security has, without any act of the 
plaintiff or the person to whom the security was 
given, become valueless ;” * * * *. Said Section 
3670, of the Political Code, not only provides for 
an attachment without any afhdavit or bond, but 
in an action thatis not upona contract, either ex- 
press or implied, for the direct payment of 
money; and also requires such attachment, 
where the taxes are a lien upon the property 
assessed. 


Section 539, C. C. P., provides, that before is- 
suing the writ of attachment, the clerk must 
require a written undertaking on the part of the 
plaintiff, in a sum not less than two hundred 
dollars, and not exceeding the amount claimed 
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by the plaintiff, with sufficient sureties, to the 
the effect that if the defendant recover judg- 
ment, the plaintiff will pay all costs that 
may be awarded to the defendant and 
all damages which he may sustain by reason 
of the attachment, not exceeding the sum speci- 
fied inthe undertaking. If under the provisions 
of this mandatory and prohibitory constitution, 
with a Code of Civil Procedure in terms appli- 
cable to all civil actions, which expressly declares 
that all pleadings shall be judged by the rules 
and regulations of said code, and which requires 
that the complaint shall contain a statement of 
the facts constituting the cause of action, and 
that where several causes of action are united 
they must affect all the parties to the action and 
must be separately stated; and which declares 
that an attachment can only be issued upon afh- 
davit, which must show that the defendant is in- 
debted upon a contract express orimplied for the 
direct payment of money—if this Honorable 
Court shall determine in these actions that the 
legislature and not the court may pass upon the 
sufficiency of the pleadings, and that all the rules 
and regulations of the code as to the sufhciency 
of such pleadings’ can be set aside in certain 
cases, and that an attachment may issue in such 
cases where the same could not be issued under 
the provisions of the general law of procedure, 
and that counsel fees may be awarded in such 
actions which are not allowed in any other ac- 
tion—we respectfully reiterate, that if these ac- 
tions can be sustained under the provisions of 
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the constitution prohibiting special legislation, 
then is Section 25 of Article IV of the State Con- 
stitution but a worthless prohibition ; as the leg- 
islature may from time to time emasculate and 
destroy by a series of special acts, the entire 
system of the Code of Civil Procedure, and the 
revenue laws of the State. 

Special legislation in this State, prior to the 
adoption of the Constitution of 1879, had become 
a great and crying evil—-we had no such thing as 
a revenue law, civil practice act, or criminal prac- 
tice act applicable to the whole State—Grand 
Juries in different portions of the State, consisted 
of different numbers as low as fifteen, in other 
places eighteen, and in yet others twenty-three 
constituted a Grand Jury. In San Francisco in 
civil cases the prevailing party in civil actions 
was allowed five per cent percentage upon the 
amount recovered in any civil action to the extent 
of $100, which was not allowed in any other por- 
tion of the State. 

Most of the time of the legislature was occu- 
pied in the passage of local and special bills. 
These measures were far more costly than the 
cost of general laws—indeed, there was scarcely 
such a thing as a general law. The statutes were 
swelled to enormous proportions containing as 


high as pages per volume. There was a 
general feeling of insecurity among the people, 
and it was determined that at least the practice 
of the courts in both civil and criminal actions, 
and the collection of revenue throughout the 


State, should be uniform; that if there were 
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any laws of a general nature, these and others 
not necessary to name, should operate with uni- 
formity throughout the length and breadth of 
the State. 
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The Political Code Grants Privileges and Immuni- 
ties to the owners of the Franchise, Roadway, Road- 
bed, Rails and Rolling Stock of Railroads Operated in 
one County, and to Other Tax-payers, Which are Not 
Granted to the Owners of the Franchise, Roadway, 
Road-bed, Rails and Rolling Stock of Railroads Oper- 
ated in More than one County, and is Therefore 
Obnoxious to the Provisions of Section 21, of Art. I, 
of the State Constitution. 


The State Constitution is in no manner 
responsible for the inequalities of the Political 
Code in reference to the collection of taxes. 
‘hat instrument simply provided for the assess- 
ment of the franchise, roadway, road-bed, rails 
and rolling stock of railroads operated in more 
than one county, and the apportionment of such 
assessment to the various counties in which the 
road was operated. There is not the slightest 
word or phrase to indicate that it was 
the intention of the framers of the Con- 
stitution that the tax should be collected 
by officers other than the tax collectors of 
the various counties; on the contrary, from the 
language of the Constitution, it would seem that 
the taxes levied upon the property so assessed 
should be collected in the same manner and by 
the same officers as the other taxes of the State. 
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We have already had occasion to refer to the bur- 
dens imposed upon the owners of railroads 
operated in more than one county, and we shall 
have occasion to refer to them again when dis- 
cussing the 14th amendment to the Constitution 
of the United States, and yet, in order to make 
our present point clear, it is necessary to refer to 
them in this connection, but in a very brief 
manner. 

Whenever the tax upon any property other 
than railroad property operated in more than one 
county, becomes delinquent, the owner is noti- 
fied of such delinquency and its amount, as well 
as the amount of costs which have attached, by 
a notice published in a newspaper published in 
the county in which the property is situate; and 
he may pay .the tax in that county, and the 
property must first be offered for sale before any 
suit can be brought to recover the tax. At any 
time before sale he may satisfy the lien by pay- 
ing the tax, five per cent penalty and fifty cents 
for cach lot or piece of property advertised as 
delinquent. If the Controller so directs, the 
property may be offered but once for sale, and 
if no bidders be found, suit may be commenced ; 
but, if the property is sold, he has twelve months 
within which to redeem the same, and one month 
after written notice to him that an application 
will be made fora deed on a given day. The 
owners of railroads operated in more than one 
county are deprived of all these privileges and 
immunities. They cannot pay the taxes to the 
tax-collector of the county, but must go to the 
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trouble and expense of going to the State Capi- 
tol; and, as the tax is payable in gold or silver 
coin, they must bear the risk of its transporta- 
tion to the Capitol, and after getting an order 
from the Controller, pay over the tax to the 
State Treasurer. Should the tax become delin- 
quent on their property, they are in no manner 
notified of such delinqueney, except by the ser- 
vice of a copy complaint and summons, in an 
action brought to recover said tax, and the appear- 
ance of the sheriff with a writ of attachment to at- 
tach any and all of their property for said tax. If 
they desire to settle the suit before judgment they 
must pay such counsel fees as the Court may 
allow; and, if judgment be entered against 
them, such counsel fees as may be allowed by the 
Court form a part of said judgment, and if their 
property be sold under an execution they have 
but six months within which to redeem. 

The Board of Supervisors of the County of 
Lassen attempted to collect a tax under the 
guise of a license, of 2% cents per head for each 
sheep pastured in said county, where the State 
and county taxes on said sheep were paid in 
another county. One of the provisions of the 
ordinance was, that the tax was not to be paid 
by those who listed their sheep as taxable 
property in that county, and paid taxes on them 
assuch. In the case of Lassen County vs. Cone, 
decided May 31, 1887, it was held by the Com- 
missioners, and by Department one ‘of said 
Court, that the ordinance was unconstitutional 
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and void in this, that it was violative of Section 
21 of Article I of the State Constitution. 


IV. 

That said Sections 3668, 3669 and 3670 of the Po- 
litical Code, Impose Burdens Upon the Owners of 
Railroads Operated in More than One County, 
Which are not Imposed Upon the Owners of 
Railroads Operated in Only One County; and, 
that such Legislation is in Direct Conflict with 
Section One of Art. XII of the State Constitu- 
tion. 


All the State taxes collected in the State, ex- 
cept those upon the franchise, roadway, road- 
bed, rails, and .rolling-stock of railroads operated 
in more than one county, are by law, taken by 
the Treasurer of the respective counties to the 
State Capitol, and there paid into the State 
Treasury. The County Treasurer is allowed 
certain commissions upon the moneys transferred, 
and is allowed 40 cents per mile from the county 
seat to the Capitol, as mileage—such mileage 
not to exceed at any settlement, one hundred 
dollars. Said sections of the Code seek to com- 
pel the owners of railroads operated in more than 
one county to transport to the State Capitol, not 
only the State tax, but the county taxes, at their 
own cost and risk, and without any allowance 
for commissions 44 mileage—while the owners 
of railroads operated in only one county may pay 
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over their taxes in the county in which their 
roads are situate, without any costs or risks what- 
soever. 

What right has the State to impose upon the 
owners of railroads operated in more than one 
county, the cost and risk of transportation ; 
should the moneys be lost in transit by inevitable 
accident, by the act of God or by train robbers, 
it would be no excuse for not paying the taxes 
over to the State Treasurer; the tax would still 
be due, although the money intended to pay the 
same had been thus lost. The aggregate of the 
taxes claimed on these five actions, amounts to 
about $650,000, as these taxes must be paid in 
gold or silver coin, the cost of transportation 
would amount to no small sum—were the amount 
paid in gold coin alone, its weight would exceed 
a ton and a half; were it paid in silver alone, its 
weight would amount to over twenty tons; were 
it paid, one half in gold and one half in silver, 
its weight would amount to about eleven tons. 
It would be necessary to hire teams and armed 
guards to transport it from the railroad offices or 
banks to the cars. In these days of train wreck- 
ing for plunder and train robberies, it would be 
necessary to havean armed guard upon the train 
to protect it from depredations. 

Upon arriving at Sacramento, it would be nec- 
essary to hire other teams to haul the treasure 
from the railroad to the office of the State Treas- 
urer. Again we inquire, what right has the 
State to impose these onerous and expensive 
duties upon the owners of railroads operated in 
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more than one county when they are not imposed 
upon the owners of railroads operated in only 
one county? What right has the State to com- 
mence suit by attachment without advertising 
the property as delinquent, and offering it 
for sale? What right has the State to impose 
upon the owners of railroads operated in more 
than one county, counsel fees for bringing the 
action, and reduce the time for redemption (should 
the property be sold) from one year to six months, 
when none of these things can be done, or im- 
posed upon the owners of railroads operated in 
only one county. 

In accordance with the constitution, all razl- 
voad corporations tn this State are formed under 
the same general law; and any attempt to 
confer a benefit, or impose a duty upon one or 
more railroad corporations which wis not con- 
ferred or tmposed upon all ratlroad corporations, 
zs null and void, being in conflict with Section 
I of Artile XII of the State Constitution. 
The legislature has attempted in some cases to 
confer benefits upon certain corporations—in 
other cases it has attempted to impose obligations 
upon certain corporations, which were not con- 
ferred or imposed upon all corporations of the. 
same class; and this Honorable Court with a 
single exception, has steadily upheld the doctrine 
here contented for, and the exceptional case has 
been steadily overruled; and such cogent reasons 
given therefor, that no man at the bar would now 
dare attempt to support the ruling in the case of 
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the S/ale Telegraph Company vs. Alta Telegraph 
Company. 

In the case of San Francisco vs. S. V. W. W., 
reported in 48 Cal., p. 493, Mr. Justice Crockett 
then said: ‘After a careful examination of that 
case, | am satisfied it cannot be sustained either 
on reason or authority”’ Mr. Justice Crockett 
further said in speaking of corporations: ‘‘ They 
can only be formed under general laws, and can 
exercise no powers, except such as are derived 
from general laws. * * * * ‘The general 
laws under which they were formed and such 
others as shall afterwards be enacted, must alone 
define their rights and powers. On this theory all 
private corporations formed for similar purposes, 
will stand upon the same footing, enjoy the same 
rights, and be subject to the same burdens, which 
cannot be increased or diminished, except by gen- 
eral laws applicable to all.” 

Mr. Justice McKinstry in the same case said: 
“The legislature could neither confer a benefit 
nor impose an obligation on the Spring Valley 
Water Works, not conferred or imposed on all 
water companies by the general law. To confer 
a special benefit or impose a special obligation, 
would be equally destructive of the uniformity 
which it is the object of Section 31, Article IV, 
to secure.””: Again he said: “ 7he rights and 
duties of all corporations formed under the gene- 
ral law providing for the incorporation of water 
companies, are fixed and determined by its terms, 
and can only be changed or modified by amend- 
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ment of the general law. And every such 
amendment must be made applicable to all corpo- 
raitons created under the general law.” 

The same doctrine was adhered to and laid 
down in the case of the Waterloo Jurnpike Koad 
Company vs. Cole, 51 Cal., 381; and inthe case 
of the Spring Valley Water Company vs. Bryant, 
52 Cal.,132. Inthe case of the Omuzbus Raitl- 
road Company vs. Baldwin, 57 Cal., 160, Mr. 
Justice McKinstry in a concurring opinion said : 

“ Section 31 of Article IV, of the former Con- 
stitution of the State, reads: ‘Corporations may 
be formed under general laws, but shall not be 
created by special act, except for municipal pur- 
poses. All general laws and special acts passed 
pursuant to this section may be altered from 
time to time or repealed.’ This section has been 
judicially construed by the Supreme Court of 
the State in 7he Czty and County of San Fran- 
cisco vs. The Spring Valley Water Works, 48 
Cal., 493, and lVaterloo Turnpike Company vs. 
Cole, 51 Id., 381. By reason of the section of 
the Constitution above recited, the legislature of 
California has no power by special act to confer 
upon a corporation formed or to be formed under 
the general laws corporate powers not acquired 
by all like corporations under the general laws. 
I do not propose to fortify the reasoning of Mr. 
Justice Crockett, in San Francisco vs. Sbring 
Valley Water Works. In itself, eminently satis- 
factory, it accords with established canons of 
constitutional and statutory construction. My 
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purpose is simply to show that, to the extent 
above intimated, the construction of the provi- 
sion of the Constitution has been ‘settled’ by 
the highest tribunal of the State.” 

~The same justice forthe said corporationsmay 
be Tound “only under the general laws, but they 
are not formed nor created directly dy the gen- 
eral laws. They are formed by individuals under 
the general law; and when, in a particular in- 
stance, the corporate character is assumed, it «is 
assumed with the same powers, privileges and 
liabilities as are possessed by and imposed upon 
all other like corporations formed by other indi- 
viduals under the same general law. Corpora- 
tions formed under the general laws do not exist 
anterior to the acquisition of the power to hold 
property, or any other corporate power. They 
come into existence panoplied. There can be, no 
instance of the formation of a corporation under 
a general law which differs as to ‘its corporate 
powers, or its liberty to employ them, from 
other corporations formed under the same gen- 
eral law; and there can be no creation, by special 
act, of a corporation which might or might not 
have been formed under the general laws.”’ 

The construction of this clause of the Consti- 
tution having been judicially settled by the cases 
just cited, respondents refrain from citing similar 
authorities from other States, believing it would 
be a work supererogation. 
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V. 


That the Provisions of Sections 3668, 3669 and 3670 
of the Political Code, deprive the Owners of Rail- 
roads Operated in more than one County of the 
Equal Protection of the Laws, and hence, are in 
Conflict with the Provisions of Section 1 of the 
14th Amendment to the Constitution of the 
United States. 


Will it be claimed or pretended that the own- 
ers of railroads operated in more than one county 
enjoy the equal protection of the laws? Does 


‘not the State deny them that protection in a 


most marked and oppressive manner? Not be- 
cause they operate railroads, but because they ope- 
rate them in more than one county—as well might 
the State compel all men six feet in height or all 
persons, natural or artificial, who own property 
in morethan one county, to pay their taxes to the 
Treasurer at the State Capitol, while all other 
persons natural and artificial may pay theirs in 
the county in which the property is situated—as 
well might, the State refrain from publishing the 
delinquent list with the amount of such delin- 
quency for such persons, and authorize a suit by 
attachment directed against their property with- 
out first offering their property for sale and com- 
pelling them to pay counsel fees for the com- 
mencement and conduct of such suits, and 
limiting the time for the redemption of their 
property in case of sale under such judgment, to 
one-half the time allowed to all other tax-payers. 
The owners of railroads operated in more than 
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one county, enjoy the equal protection of the 
laws, with a vengeance. They are subjected to 
the onerous provisions of Sections 3668, 3669, and 
3670 of the Political Code, not because they are 
corporations owning and operating property, and 
doing business in more than one county, for there 
are any number of corporations, such as water 
companies, turnpike companies, mining com- 
panies, express companies, telegraph companies, 
telephone companies, and other companies which 
own property in various counties in the State, 
and carry on and operate their business in said 
counties; and yet, none of these onerous duties 
are imposed upon them or any of them. It is not 
because the owners of railroads operated in more 
than one county are railroad corporations, be- 
cause there are about the same number of rail- 
road corporations which are operated in only one 
county, upon which none of these duties have 
been imposed. 


VI. 

That the Provisions of Sections 4 and 10 of Article 
XIII, of the State Constitution, andthe Legisla- 
tion under said Sections for the Assessment of 
the Franchise, Roadway, Road-bed, Rails, and 
Rolling Stock of Railroads operated in more than 
one County, deprive the Owners of said Railroads 
of the Equal Protection of the law—hence, they 
are in Direct Conflict with Section I of the 14th 
Amendment to the Constitution of the United 
States. 


As this point is to be elaborated by other 
10 
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counsel, I shall make no argument thereon at 


this time. 
HARVEY S. BROWN, 


Attorney for Respondents. 
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OCTOBER TERM, 1887. 


SUPREME COURT OF THE UNITED STATES. 


CALIFORNIA RAILROAD TAX CASES. 


PORTIONS OF CONSTITUTION AND LAWS OF THE STATE OF CALI- 


FORNIA INVOLVED. 


PREPARED BY DEFENDANTS IN EBRROR. 


CONSTITUTION. 
REVENUE AND TAXATION. 


ArticLeE XIII. 


SecTion 1. All property in the State not 
exempt under the laws of the United States 
shall be taxed in proportion to its value, to 
be ascertained as provided by law. The 
word “ property,” as used in this article and 
section, is hereby declared to include moneys, 
credits, bonds, stocks, dues, franchises, and 
all other matters and things, real, personal, 
and mixed, capable of private ownership ; 
Provided, That growing crops, property used 
exclusively for public schools, and such as 
may belong to the United States, this State, 
or to any county or municipal corporation 
within this State, shall be exempt from tax- 
ation. ‘The Legislature may provide, except 
in the case of credits secured by mortgage or 


Taxation to be in 
proportion to value. 
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trust deed, for a deduction from credits of 

debts due to bona fide residents of this State. 

Sec. 2. Land, and the improvements 

Land and improve. thereon, sliall be separately assessed. Culti- 
ments to beseparately vated and uncultivated land of the same qual- 
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assessed. ; " . ; 
ity and similarly situated shall be assessed 
at the same value. 

Sec. 3. Every tract of land containing 
| more than six hundred and forty acres, and 
; which has been sectionized by the United 
| Sectionized and un- ,, . . 

sectionized land, how States Government, shall be assessed, for the 
wip eo purposes of taxation, by sections or fractions 


of sections. The Legislature shall provide 
by law for the assessment, in small tracts, of 
all lands not sectionized by the United States 
Government. 2 
Sec. 4. A mortgage, deed of trust, contract, 
or other obligation by which a debt is secured 
shall, for the purposes of assessment and tax- 
ation, be deemed and treated as an interest 
Securities, taxable. in the property affected thereby. Excrpr 
AS TO RAILROAD AND OTHER QUASI PUBLIC 
CORPORATIONS, in case of debts so secured, 
the value of the property affected by such 
mortgage, deed of trust, contract, or obliga- 
tion, less the value of such security, shall be 
assessed and taxed to the owner of the prop- 
erty, and the value of such security shall be 
assessed and taxed to the owner thereof, in 
the county, city, or district in which the 
property affected thereby is situate. The 
taxes so levied shall be a lien upon the prop- 
erty and security, and may be paid by either 
party to such security; if paid by the owner 
of the security, the tax so levied upon the 
property affected thereby shall become a part 
of the debt so secured; if the owner of the 
property shall pay the tax so levied on such 
security, it shall constitute a payment there- 
on, and to the extent of such payment a full 
discharge thereof: Provided, That if any 
Hl such security or indebtedness shall be paid 
| by any such debtor or debtors, after assess- 
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ment and before the tax levy, the amount of 
such levy may likewise be retained by such 
debtor or debtors, and shall be computed 
according to the tax levy for the preceding 
year. 

Sec. 5. Every contract hereafter made by 
which a debtor is obligated to pay any tax 
or assessment on money loaned or on any 
mortgage, deed of trust, or other lien, shall, 
as to any interest specified therein, and as to 
such tax or assessment, be null and void. 

Sec. 6. The power of taxation shall never 
be surrendered or suspended by any grant 
or contract to which the State shall be a 
party. 

Sec. 7. The legislature shall have the 
power to provide by law for the payment of 
all taxes on real property by instalments. 

Sec. 8. Legislature shall by law require 
each taxpayer in this State to make and de- 
liver to the county assessor, annually, a state- 
ment under oath setting forth specifically all 
the real and personal property owned by 
such taxpayer, or in his possession or under 
his eontrol, at twelve o'clock meridian, on 
the first Monday of March. 

Sec. 9. A State Board of Equalization, 
consisting of one member from each congres- 
sional district in this State, shall be elected 
by the qualified electors of their respective 
districts at the general election to be held in 
the year one thousand eight hundred and 
seventy-nine, whose term of office after those 
first elected shall be four years, whose duty 
it shall be to equalize the valuation of the 
taxable property of the several counties in 
the State for the purposes of taxation. The 
Controller of State shall be ex officio a mem- 
ber of the Board. The Boards of Supervisors 
of the several counties of the State shall con- 
stitute Boards of Equalization for their re- 
spective counties, whose duty it shall be to 
equalize the valuation of the taxable property 


Contract of borrower 
to pay tax on loan 
void. 
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dered. 
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Annual statement of 
property to be given. 


State Board of Equal- 
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Property, where as- 
sessed. 


Income tax, 


Poll tax. 
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in the county for the purpose of taxation; 
Provided, Such State and County Boards of 
Equalization are hereby authorized and em- 
powered, under such rules of notice as the 
County Boards may prescribe as to the coun- 
ty assessments and under such rules of notice 
as the State Board may prescribe as to the 
action of the State Board, to increase or lower 
the entire assessment roll, or any assessment 
contained therein, so as to equalize the as- 
sessment of the property contained in said 
assessment roll and make the assessment 
conform to the true value in money of the 
property contained in said roll. 

Sec. 10. ALL PROPERTY, except as herein- 
after in this section provided, shall be as- 
sessed in the county, city, city and county, 
town, township, or district in which it is 
situated, in the manner prescribed by law. 
The franchise, roadway road-bed, rails and 
rolling stock of all railroads operated in more 
than one county in this State shall be assessed 
by the State Board of Equalization, at their 
actual value, and the same shall be appor- 
tioned to the counties, cities and counties, 
cities, towns, townships, and districts in 
which such railroads are located, in propor- 
tion to the number of miles of railway laid 
in such counties, cities and counties, cities, 
towns, townships, and districts. 

Sec. 11. Income taxes may be assessed to 
and collected from persons, corporations, 
joint-stock associations, or companies resi- 
dent or doing business in this State, or any 
one or more of them, in such cases and 
amounts and in such manner as shall be 
prescribed by law. : 

Src. 12. The Legislature shall provide for 
the levy and collection of an annual poll tax 
of not less than two dollars on every male 
inhabitant of this State over twenty-one and 
under sixty years of age, except paupers, 
idiots, insane persons, and Indians not taxed. 
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Said tax shall be paid into the State School 
Fund. 
Sec. 13. The Legislature shall pass all , Laws to be passed by 
laws necessary to carry out the provisions of ~ | 
this article. 


ArticLe XII. 


Sec. 1. Corporations may be formed under corporations to be 
general laws, but shall not be created by formed under general 
special act. All laws now in force in this 
State concerning corporations, and all laws 
that may be hereafter passed pursuant to 
this section may be altered from time to time 
or repealed. 


ArTICLE LY. 


SecTION 25. The Legislature shall not pass 
local or special laws in any of the following 
enumerated cases—that is to say : 

First. Regulating the jurisdiction and du- 
ties of justices of the peace, police judges, 
and of constables. 

Second. For the punishment of crimes and 
misdemeanors. 

Third. REGULATING THE PRACTICE OF 
COURTS OF JUSTICE. 

Fourth. Providing for changing the venue 
in civil or criminal actions. 

Fifth. Granting divorces. 

Sixth. Changing the names of persons or 
places. 

Seventh. Authorizing the laying out, open- 
ing, altering, maintaining, or vacating roads, 
highways, streets, alleys, town plats, parks, 
cemeteries, graveyards, or public grounds not 
owned by the State. : 

Kighth. Summoning and impaneling grand 
and petit juries and providing for their com- 
pensation. 

Ninth. Regulating county and township 
business, or the election of county and town- 
ship officers. 


Local and special 
laws prohibited. 


OF TAXES. 
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| Eleventh. Providing for conducting elec- 

tions or designating the places of voting, ex- 

cept on the organization of new counties. 

Twelfth. Affecting the estates of deceased 
persons, minors, or other persons under legal 
disabilities. 

Thirteenth. Extending the time for the col- 
lection of taxes. 

Fourteenth. Giving effect to invalid deeds, 
wills, or other instruments. 

; Fifteenth. Refunding money paid into the 

| State treasury. 

Sixteenth. Releasing or extinguishing, in 
whole or in part, the indebtedness, liability, 
or obligation of any corporation or person to 
this State or to any municipal corporation 
therein. 

Seventeenth. Declaring any person of age, 
or authorizing any minor to sell, lease, or 
encumber his or her property. 

Kighteenth. Legalizing, except as against 
the State, the unauthorized or invalid act of 
any officer. 

Nineteenth. Granting to any corporation, 
association, or individual any special or ex- 
clusive right, privilege, or immunity. 

Twentieth. Exempting property from taxa- 

‘ tion. 

Twenty-first. Changing county seats. 

Twenty-second. Restoring to citizenship per- 
sons convicted of infamous crimes. 

Twenty-third. Regulating the rate of inter- 
est on money. , 

Twenty-fourth. Authorizing the creation, 
extension, or impairing of liens. 

Twenty-fifth. Chartering or licensing fer- 
ries, bridges, or roads. 

Twenty-sizth. Remitting fines, penalties, or 
forfeitures. 

Twenty-seventh. Providing for the manage- 
ment of common schools. 

Twenty-eighth. Creating offices or prescrib- 
ing the powers and duties of officers in coun- 
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ties, cities, cities and counties, townships, 
election or school districts. 

Twenty-ninth. Affecting the fees of salary 
of any otheer. 

Thirtieth. Changing the law of descent or 
succession. 

Thirty-first. Authorizing the adoption or 
legitimation of children. 

Thirty-second. For limitation of civil or 
criminal actions. 

Thirty-third. In all other cases where a 
general law can be made applicable. 


POLITICAL CODE. 
ASSESSMENT OF PROPERTY. 
Section 3627. 


ALL TAXABLE PROPERTY MUST BE ASSESSED 
AT ITS FULL CASH VALUE. Land and im- 
provements thereon shall be separately as- 
sessed. Cultivated and uncultivated land of 
the same quality and similarly situated shall 
be assessed at the same value. A MORTGAGE, 
DEED OF TRUST, CONTRACT, OR OTHER OBLIGA- 
TION BY WHICH A DEBT IS SECURED SHALL, 
FOR THE PURPOSES OF ASSESSMENT AND TAX- 
ATION, BE DEEMED AND TREATED AS AN IN- 
TEREST IN THE PROPERTY AFFECTED THEREBY, 
EXCEPT AS TO RAILROAD AND OTHER QUASI- 
PUBLIC CORPORATIONS. In the case of debts 
so secured, the value of the property affected 
by such inortgage, deed of trust, contract, or 
obligation, less the value of such security, 


shall be assessed and taxed to the owner of 


the property, and the value of such security 


shall be assessed and taxed to the owner 


thereof, in the county, city, or district in 
which the property affected thereby is situ- 
ated. ‘The taxes so LEVIED SHALL BE A LIEN 
UPON THE PROPERTY AND SECURITY, and may 


Property, how 
sessed. ‘axes to. 
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be paid by either party to such security ; if 
paid by the owner of the security, the tax so 
levied upon the property affected thereby 
shall become a part of the debt so secured. 
If the owner of the property shall pay the 
tax so levied on such security it shall consti- 
tute a pavment thereon, and, to the extent 
of such payment, a full discharge thereof. 
If anv such security or indebtedness shall be 
paid by any such debtor or debtors after as- 
sessment and before the tax levy, the amount 
of such levy may likewise be retained by 
such debtor or debtors, and shall be com- 
puted according to the tax levy for the pre- 
ceeding year ; and every contract by which a 
debtor is obliged to pay any tax or assess- 
ment on money loaned or on any mortgage, 
deed of trust, or other lien, shall, as to any 
interest specified therein, and as to such tax 
or assessment, be null and void. (In effect 
March 7, 1881.) 


Section 3629. 


He must exact from each person a state- 
ment, under oath, setting forth specifically 
all the real and personal property owned by 
such person orin his possession or under his 
control, at twelve o'clock, m., on the first 
Monday in March. Such statement shall be 
in writing, showing, separately: 

1. ALL PROPERTY BELONGING TO, CLAIMED 
BY, OR IN THE POSSESSION OR UNDER THE 
CONTROL OR MANAGEMENT OF SUCH PERSON. 

2. All property belonging to, claimed by, 
or in the possession or under the control or 
management of any firm of which such per- 
son is a member. 

3. All property belonging to, claimed by, 
or in the possession or under the control or 
management of any corporation of which 
such person is president, secretary, cashier, 
or nanaging agent. 
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4. The county in which such property is 
situated, or in which it is liable to taxation, 
and (if liable to taxation in the county in 
which the statement is made) also the city, 
town, township, school district, road district, 
or other revenue districts in which it is situ- 
ated. 

5. An exact description of all lands in par- 
cels or subdivisions, not exceeding six hun- 
dred and forty acres each, and the sections 
and fractional sections of all tracts of land 
containing more than six hundred and forty 
acres, which have been sectionized by the 
United States Government, improvements, 
and personal property, including all vessels, 
steamers, and other water craft, and all tax- 
able State, county, city, or other municipal 
or public bonds, and the taxable bonds of 
any person, firm, or corporation, and deposits 
of money, gold dust, or other valuables, and 
the names of the persons with whom such 
deposits are made, and the places in which 
they may be found, all mortgages, deeds of 
trust, contracts, and other obligations by 
which a debt is secured, and the property in 
the county affected thereby. 

6. All solvent credits, unsecured by deed 
of trust, mortgage, or other lien on real or 
personal property, due or owing to such per- 
son, or any firm of which he is a member, or 
due or owing to any corporation of which he 
is president, secretary, cashier, or managing 
agent, deducting from the sum total of such 
credits such debts only, unsecured by trust 
deed, mortgage, or other lien on real or per- 
sonal property, as may be owing by such per- 
son, firm, or corporation to dona fide residents 
of this State. No debt shall be so deducted 
unless the statement shows the amount of. 
such debt, as stated under oath, in aggregate: 
Provided, In case of banks the statement is 
not required to show the debt in detail or to 
whom it is owing, but the assessor shall have 
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the privilege of examining the books of such 
banks to verify said statement. Whenever 
one member of a firm, or one of the proper 
officers of a corporation, has made a state- 
ment showing the property of the firm or 
corporation, another member of the firm or 
another officer need not include such prop- 
erty in the statement made by him, but his 
statement must show the name of the person 
or officer who made the statement in which 
such property is included. (In effect March 
7, 1881). 


Section 3628. 


The franchise, roadway, road-bed, rails, 
and rolling stock of all railroads operated in 
more than one county in this State shall be 
assessed by the State Board of Equalization 
as hereinafter provided for. Other fran- 
chises, if granted by the authorities of a 
county, city, or city and county, must be as- 
sessed in the county, city, or city and county 
within which they were granted ; if granted 
by any other authority they must be assessed 
in the county in which the corporations, 
firms, or persons owning or holding them 
have their principal place of business. ALL 
OTHER TAXABLE PROPERTY shall be assessed 
in the county, city, city and county, town, 
township, or district in which it is situated. 
Land shall be assessed in parcels or subdi- 
visions not exceeding six hundred and forty 
acres each, and tracts of land containing 
more than six hundred and forty acres, which 
have been sectionized by the United States 
Government, shall be assessed by sections or 
fractions of sections. ‘The assessor must, be- 
tween the first Mondays of March and July 
in each year, ascertain the names of all tax- 
able inhabitants, AND ALL PROPERTY IN HIS 
COUNTY subject to taxation, except such as is 
required to be assessed by the State board of 
equalization, and must assess such property 
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to the persons by whom it was owned or 
claimed or in whose possession or control it 


was at twelve o'clock m. of the first Monday of 


March next preceding, but no mistake in 
the name of the owner or suppose dd owner of 
real property shall render the assessment 
thereof invalid. In assessing solvent credits 
not secured by mortgage or trust deed a re- 
duction therefrom shall be made of debts due 
to bona fide residents of this Siate. (In effect 
March 22, 1880.) 


Section 3t bet ) 


The assessor must pes pare an assessment 
book, with appropriate headings alphabeti- 
cally arranged, unless otherwise directed by 
the State board of equalization, in which 
must be listed all property within the county 
and in which must be specified in separate 
columns under the appropriate head 

The name of the person to whom the 
property Is assessed. 

2. Land, by township, range, section, or 
fractional section, and when such land is not 
a Congressional division or subdivision by 
metes and bounds or other de scription sufh- 
cient to identify it, giving an estimate of the 
number of acres (not exceeding in each and 
every tract six hundred and forty acres), lo- 
cality, and the iinproveiments thereon. When 
any tract of land is situate in two or more 
school, road, or other revenue district of the 
county the part in each township or district 
must be separately assessed, together with 
the improvements thereon. 

3. City and town lots, naming the city or 
town and the number of the lot and block, 
according to the system of numbering in 
such city or town,and improvements thereon. 

4. All personal property, showing the 
number, kind, amount, and quality, but a 
failure to enumerate in detail such personal 
property does not invalidate the an ssment. 


Property, how listed. 
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5. The cash value of real estate other than 
city or town lots. 

6. The cash value of improvements on 
such real estate. 

7. The cash value of city and town lots. 

8. The cash value of improvements on city 
and town lots. 

9. The cash value of improvements on real 
estate assessed to persons other than the own- 
ers of real estate. 

10. THE CASH VALUE OF ALL PERSONAL 
PROPERTY, EXCLUSIVE OF MONEY. 

11. The amount of money. 

12. THE ASSESSMENT OF THE FRANCHISE, 
ROADWAY, ROADBED, RAILS, AND ROLLING- 
stock of any railroad, as apportioned to his 
county by the State board of equalization, 
and also such other apportionments of such 
franchises, roadways, roadbeds, rails, and 
rolling-stock as may be made by such board 
and furnished to him for the purpose of tax- 
ation in any district in hiscounty. Taxable 
improvements owned by any person, firm, 
association, or corporation located upon land 
exempt from taxation, shall, as to the manner 
of assessment, be assessed as other real estate 
upon the assessment roll. No value shall, 
however, be assessed against the exempt land, 
nor under any circumstances shall the land 
be charged with or become responsible for 
the assessment made against any taxable 
improvements located thereon. 

13. The school, road, and other revenue 
districts in which each piece of property as- 
sessed is situated. 

14. The total value of all property. 

15. WHEN ANY PROPERTY, EXCEPT THAT 
OWNED BY A RAILROAD OR OTHER QUASI- 


PUBLIC CORPORATION, IS SUBJECT TO OR AF- 
FECTED BY A MORTGAGE, DEED OF TRUST, 
CONTRACT, OR OTHER OBLIGATION BY WHICH 
A DEBT IS SECURED HE MUST ENTER, IN THE 
PROPER COLUMN, THE VALUE OF SUCH SECU- 
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RITY AND DEDUCT THE SAME. In entering 
assessments containing solvent credits sub- 
ject to deductions as provided in section 
three thousand six hundred and twenty-eight 
of this code he must enter, in the proper 
column, the value of the debts entitled to 
exemption and deduct the same. In mak- 
ing the deductions from the total value of 
property assessed, as above directed, he must 
enter the remainder in the column provided 
for the total value of all property for taxa- 
tion. KACH FRANCHISE MUST BE ENTERED , Franchise separately 
ON THE ASSESSMENT ROLL WITHOUT COMBIN- 
ING THE SAME WITH OTHER PROPERTY OR THE 
VALUATION THEREOF. 

16. The figure one (1), in separate columns, 
opposite the name of every person liable to 
pay a poll-tax. 

17. Such other things as the State board 
of equalization may require. ‘The State 
board of equalization my direct the books to 
be otherwise than alphabetically arranged 
in any county or city and county of this 
State. 

Sec. 10. So much of section three thousand 
six hundred and fifty of the political code as 
requires the assessor to put in a separate 
column of the assessment book the assess- 
ment of railways as apportioned to his 
county by the State board of equalization is 
hereby repealed. (In effect March 9, 1883.) 


Section 3665. 


The State board of equalization must meet 
at the State capitol on the first Monday in | Assessment as basis 
August, and continue in open session from” 
day to day, Sundays excepted, until the third 
Monday in August. At such meeting the 
board must assess the franchise, roadway, 
roadbed, rails, and rolling stock of all rail- 
roads operated in more than one county. 
ASSESSMENT MUST BE MADE to the corpora- 
tion, PERSON, Or ASSOCIATION OF PERSONS 


one 


litte eee —— — 
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owning the same, and must be MADE UPON 
THE ENTIRE RAILWAY WITHIN THE STATE, 
AND MUST INCLUDE THE RIGHT OF WAY, 
BRIDGES, CULVERTS, WHARVES, AND MOLES 
UPON WHICH THE TRACK IS LAID, AND ALL 
STEAMERS WHICH ARE ENGAGED IN TRANS- 
PORTING PASSENGERS, FREIGHTS, AND PAS- 
SENGER AND FREIGHT CARS ACROSS WATERS 
WHICH DIVIDE THE ROAD. ‘The depots, sta- 
tions, shops, and buildings erected upon the 
space covered by the right of way are as- 
sessed by the assessor of the county wherein 
they are situate. Within ten days after the 
third Monday of August the board must ap- 
portion the total assessment of the franchise, 
roadway, roadbed, rails, and rolling stock of 
ach railway to the counties, or cities and 
counties in which such railway is located, in 
proportion to the number of miles of rail- 
way laid in such counties, and cities and 
counties. The board must also, within said 
time, transmit by mail to the county auditor 
of each county, city and county to which 
such apportionment shall have been made, 
a statement showing the length of the main 
track of such railway within the county, or 
city ana county, with a description of the 
whole of the said track within the county, or 
city and county, including the right of way 
by metes and bounds or other description 
sufficient for identification, the assessed value 
per mile of the same as fixed by a pro rata 
distribution per mile of the assessed value of 
the whole franchise, roadway, roadbed, rails, 
and rolling stock of such railway within the 
State, and the amount apportioned to the 
county, or city and county. The auditor 
must enter the statement on the assessment 
roll or book of the county, or city and county, 
and where the county is divided into asses- 
sorial townships or districts then on the roll 
or book of any township or district he may 
select and enter the amount of the assess- 
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ment apportioned to the county, or city and 
county, in the column of the assessment 
book or roll as aforesaid, which shows the 
total value of all property for taxation either 
of the county, city, and county, or such town- 
ship or district. On the first Monday in Oc- 
tober the board of supervisors must make 
and cause to be entered in the proper record 
book an order stating and declaring the 
length of main track of the railway assessed by 
the board of equalization within the county 
the assessed value per mile of such railway, 
the number of miles of track, and the assessed 
value of such railway lying in each city, town, 
township, school and road district, or lesser 
taxing district in the county, or city and 
county, through which such railway runs, as 
fixed by the State board of equalization, 
which shall constitute the assessment value 
of said property for taxable purposes in such 
city, town, township, school, road, or other 
district; and the clerk of the board of super- 
visors must transmit a copy of each order 
or equalization to the city council or trustees, 
or other legislative body of incorporated 
cities or towns, the trustees of each school 
district, and the authorized authorities of 
other taxation districts through which such 
railway runs. All such railway property 
shall be taxable upon said assessment, at the 
same rates, by the same officers, and for the 
same purpose as the property of individuals 
within such city, LOW], township, school, 
road, and lesser taxation districts, respect- 
ively. If the owNeR of a railway assessed 
by the State board of equalization is dis- 
satisfied with the assessment made by the 
board, such OWNER may, at the meeting of 
the board, under the provision of section 
three thousand six hundred and ninety-one 
of the Political Code, between the third 
Monday in August and the third Monday in 
September, apply to the board to have the 
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same corrected in any particular, and the 
board may correct and increase or lower the 
assessment made by it, so as to equalize the 
same with the assessment of other property 
in the State. If the board shall increase or 
lower any assessment previously made by it, 
it must make a statement to the county 
auditor of the county affected by the change 
in the assessment, of the change made, and 
the auditor must note such change upon the 
assessment book or roll of the county as di- 
rected by the board. (In effect, March 9, 
1883.) 


Section 3666. 


The State board of equalization must 
prepare each year a book to be called “ Re- 
cord of Assessment of Railways,” in which 
must be entered each assessment made by the 
board, either in writing, or both by writing 
and printing. Each assessment so entered 
must be signed by the chairman and clerk. 
The record of apportionment of the asssess- 
ments made by the board to the counties, 
and cities and counties, must be made ina 
separate book, to be called “ Record of Ap- 
portionment of Railway Assessments.” In 
such last-described book must be entered the 
names of the railways assessed by the board, 
the names of the corporation to which, or 
THE NAME OF THE PERSON OR ASSOCIATION TO 
WHOM, EACH RAILWAY WAS ASSESSED, the 
whole number of miles of railway in the 
State, the number of miles thereof in each 
county, or city and county, the total assess- 
ment of the franchise, roadway, roadbed, 
rails, and rolling stock for purpose of State 
taxation, and the amount of the apportion- 
ment of such total assessment to each county, 
and city and county, for county, and city and 
county taxation. Before the third Monday 
of October of each year the clerk of the State 
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board of equalization must prepare and 
transmit to the comptroller of States dupli- 
cates of the “ Record.of Assessment of Rail- 
ways” and “Record of Apportionment of 
Railway Assessments,” each certified by the 
chairman and clerk of the board, and to be 
known, respectively, as “ Duplicate Record 
of Assessment of Railways” and “ Duplicate 
Record of Apportionment of Railway Assess- 
ments.” In the last-named duplicate two 
columns must be added, in one of which the 
controllor must enter the State taxes due the 
State upon the whole assessment of each cor- 
PORATION, PERSON, OR ASSOCIATION, and in 
the other the county, or city and county, 
taxes due upon the assessment apportioned 
to each county, or city and county, by each 
CORPORATION, PERSON, OR ASSOCIATION. ‘The 
two duplicates constitute the warrant for the 
controller to collect the State and county, 
and city and county, taxes levied upon such 
property assessed by the Board, and the 
amount of the apportionment of the assess- 
ment to each county, and city and county, 
respectively. (In effect March 9, 1883.) 


Section 3667. 


When the Board of Supervisors of each 
county, and city and county, to which the 
State Board of Equalization has apportioned 
the assessment of railways shall have fixed 
the rate of county, or city and county, taxa- 
tion, the clerk of the Board of Supervisors 
must forthwith, by mail, postage paid, trans- 
mit to the controller a statement of the 
rate of taxation levied by the Board of Su- 
pervisors for county, or city and county, 
taxation. If the clerk fails to transmit such 
statement the controller must obtain the 
information as to such rate of taxation from 
other sources. On or before the fourth Mon- 
day of October the controller must compute 
and enter in separate money columns in the 
“Duplicate Record of Apportionment of 
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Railway Assessments” the respective sums, 
in dollars and cents, rejecting fractions of a 
cent, to be paid by the CORPORATION, PERSON, 
OR ASSOCIATION liable therefor, as the State 
tax upon the total amount of the assessment 
and the county, or city and county, tax upon 
the apportionment of the assessment to each 
county, and city and county, of the property 
assessed to such CORPORATION, PERSON, OR 
ASSOCIATION nanied in said duplicate record.” 
(In effect March 9, 1883.) 


Section 3668. 


Within ten days after the fourth Monday 
in October, the Controller must publish a 
notice for two weeks in one daily newspaper 
of general circulation at the State Capital 
and in two daily newspapers of general cir- 
culation published in the city of San Fran- 
cisco, specifying— 

1. That he has received from the State 
Board of Equalization the “ Duplicate Rec- 
ord of Assessments of Railways” and the 
“ Duplicate Record of Apportionment of 
Railway Assessments.” 

2. That the taxes are now payable and 
will be delinquent on the last Monday in 
December next, at six o’clock p. m., and un- 
less paid to the State Treasurer, at the Capi- 
tol, prior thereto, five per cent. will be added 
to the amount thereof. On the last Monday 
in December of each year, at six o’clock P. M., 
all of unpaid taxes are delinquent, and there- 
after there must be collected by the State 
treasurer or other proper officer an addition 
of five per centum, which sum, when col- 
lected, must be set aside by the treasurer 
as a fund with which to pay the contingent 
expenses of actions against any delinguet nts ; 
the said expenses to be audited by the board 
of examiners. When any taxes are paid to 
the State treasurer by order of the controller 
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upon assessments made and apportioned by 
the State Board of Equalization the control- 
ler must forthwith notify the auditor and 
treasurer, respectively, of each county, and 
city and county, that such taxes have been 
paid, and the amount thereof to which each 
county and city and county interested is enti- 
tled. The State’s portion of the taxes must be 
distributed by the treasurer to each fund enti- 
tled thereto, and the portion belonging to the 
counties, and cities and counties, must be 
placed in a fund to be called “ railway tax 
fund,” to the credit of each county, and city 
and county,entitled thereto. When any taxes 
are placed in the “ railway tax fund ” to the 
credit of a county, or city and county, the 
controller, at the next settlement with the 
controller by the treasurer of such county, or 
city and county, must draw and deliver to 
such treasurer his warrant upon the State 
treasurer for the amount in the fund to the 
credit of such county or city and county. 
(In effect March 9, 1883.) 


Section 3669. 


Kach CORPORATION, PERSON, Or ASSOCTIA- 


Recovery of taxes il- 


TION assessed by the State Board of Equali- '¢s!ly collected. 


zation must pay to the State treasurer, upon 
the order of the controller, as other moneys 
are required to be paid into the treasury, the 
State and county and city and county taxes 
each year levied upon the property so as- 
sessed to it or him by said Board. Any cor- 
PORATION, PERSON, Or ASSOCIATION dissatisfied 
with the-assessinent made by the board, upon 
the payment of the taxes due upon the as- 
sessment complained of, and the five per cent. 
added, if to be added, on or before the first 
Monday in February, and the filing of notice 
with the controller of an intention to begin 
an action may, not later than the first Mon- 
day of February, bring an action against the 
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State treasurer for the recoverv of the amount 
of taxes and percentage so paid to the trea- 
surer, or any part thereof, and in the com- 
plaint may allege any fact tending to show 
the illegality of the tax or of the assessment 
upon which the taxes are levied in whole or 
in part. A copy of the complaint and of the 
summons must be served upon the treasurer 
within ten days after the complaint has been 
filed, and the treasurer has thirty days 
within which to demur or answer. At the 
time the treasurer demurs or answers he may 
demand that the action be tried in the 
superior court of the county of Sacramento. 
The attorney general must defend the ac- 
tion. The provisions of the code of civil 
procedure relating to pleadings, proofs, 
trials, and appeals are applicable to the 
proceedings herein provided for. If the 
final judgment be against the treasurer 
upon presentation of a certified copy of such 
judgment to the controller he shall draw 
his warrant upon the State treasurer, who 
must pay to the plaintiff the amount of the 
taxes so declared to have been illegally col- 
lected, and the cost of such action, audited 
by the board of examiners, must be paid 
out of any money in the general fund of the 
treasury, which is hereby appropriated, and 
the controller may demand and receive 
from the county or city and county inter- 
ested the proportion of such costs, or may 
deduct such proportion from any money 
then or to become due to said county or city 
and county. Such action must be begun on 
or before the first Monday in February of 
the year succeeding the year in which the 
taxes were levied, and a failure to begin such 
action is deemed a waiver of the rights of 
action. (In effect March 9, 1883.) 


Section 3670. 


After the first Monday of February of each _ Collection of delin- 
year the controller must begin an action — 
in the proper court in the name of the peo- 
ple of the State of California to collect the 
delinquent taxes upon the property assessed 
by the State board of equalization, such suit 
must be for the taxes due the State and all 
the counties and cities and counties upon 
property assessed by the board of equaliza- 
tion and appearing delinquent upon the 
“ Duplicate record of apportionment of rail- 
way assessments.” ‘ThedemandsforState and 
county and city and county taxes may be 
united in one action. In such action a com- . 
plaint in the following form is sufficient: 


(Title of Court.) 


THe PEOPLE OF THE STATE OF CALIFORNIA 
v8. 


(Naming the Defendant.) 


Plaintiff avers that on the — day of : 
in the year (naming the year), the State 
board of equalization assessed the franclhiise, 
roadway, roadbed, rails, and rolling-stock of 
the defendant at the sum of (naming it) dol- 
lars: that the board apportioned the said 
assessment as follows: To the county of (nam- 
ing it) the sum of (naming it) dollars (and 
so on, naming each county). 

That the defendant is indebted to the plain- 
tiff for State and county taxes for the year 
eighteen in the following sums: For 
State taxes, in the sum of (naming it) dol- 
lars; for county taxes of the county of (nam- 
it), in the sum of (naming it) dollars, etce., 
with five per cent. added for non-payment of 
taxes. Plaintiff demands payment for said 
several sums, and prays that an attachment 
may issue in form as prescribed in section 
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five hundred and forty-five of the Code of 


Civil Procedure. 
(Signed by the comptroller or his attorney.) 


On the filing of such complaint the clerk 
must issue the writ of attachment praved for, 
and such proceedings shall be had as under 
writs of attachment issued in civil action. 
No bond nor affidavit previous to the issuing 
of the attachment is required. If in such 
action the plaintiff recover judgment, there 
shall be included in the judgment as counsel 
fees, and in case of judgment of taxes after 
suit brought béfore judgment the defendant 
must pay as counsel fees such sum as the 
court may determine to be reasonable and 
just. Payment of the taxes on the amount 
of the judgment in the case must be made 
to the State treasurer. In such action the 
duplicate record of assessments of railways 
and the duplicate record of apportionment 
of railway assessments, or a copy of them, 
certified by the controller, showing unpaid 
taxes against any corporation, person, or 
association for property assessed by the State 
board of equalization, is prima facie evidence 
of the assessment, the property assessed, the 
delinquency, the amount of the taxes due 
and unpaid to the State and counties, or 
cities and counties, therein named, and that 
the corporation, person, or association is in- 
debted to the State of California in the 
amount of taxes, State and county and city 


and county therein appearing unpaid, and. 


that all the forms of law in relation to the 
assessment and levy of such taxes have been 
complied with. (In effect March 9, 1883.) 


Section 3664. 


The president, secretary, or managing 
agent, or such other officer as the State 
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board of equalization may designate, of ANY 
CORPORATION, and EACH PERSON OR ASSOCIA- 
TION OF PERSONS OWNING OR OPERATING ANY 
RAILROAD IN MORE THAN ONE COUNTY in this 
State, shall, on or before the first Monday 
in April of each year, furnish the said board 
a statement signed and sworn to by one of 
SUCH OFFICERS, OR BY THE PERSON, OR ONE 
OF THE PERSONS, FORMING SUCH ASSOCIATION, 
showing in detail for the year ending on the 
first Monday of March in each year: 

1. The whole number of miles of railway 
in the State, and where the line is partly out 
of the State, the whole number of miles 
without the State, the whole number within 
the State owned and operated by such cor- 
poration, person, or association. 

2. The value of the roadway, roadbed, 
and railsof the whole railway, and the value 
of the same within the State. 

3. The width of the right of way. 

4. ‘The number ot each kind of all rolling 
stock used by such corporation, person, or 
association in operating the entire railway, 
including the part without the State. 

5. Number, kind, and value of rolling 
stock owned and operated in the State. 

6. Number, kind, and value of rolling 
stock used in the State, but owned by the 
party making the returns. 

7. Number, kind, and value of rolling 
stock owned, but used out of the State, either 
upon divisions of road operated by the party 
making the returns, or by and upon other 
railways. 

Also showing in detail for the year pre- 
ceding the first of January: 

1. The gross earnings of the entire road. 

2. ‘The yross earnings of the road in the 
State, and where the railway is let to other 
operators, how much was derived by the 
lessor as rental. 
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3. The cost of operating the entire road, 
exclusive of sinking fund, expenses of land 
department, and money paid to the United 
States. 

4. Net income of such year, and amount 
of dividend declared. 

5. Capital stock authorized. 

6. Capital stock paid in. 

7. Funded debt. 

8. Number of shares authorized. 

9. Number of shares of stock issued. 

10. Any other facts the State Board of 
Equalization may require. 

11. A description of the road, giving the 
points of entrance into and the point of exit 
from each county, with a statement of the 
number of miles in each county. Whena 
description of the road shall once have been 
given no other annual description thereafter 
is necessary unless the road shall have been 
changed. Whenever the road, or any por- 
tion of the road, is advertised to be sold, or 
is sold, for taxes, either State or county, no 
other description is necessary than that given 
by, and the same is conclusive upon, the cor- 
poration, person, or association giving the 
description. No assessment is invalid on ac- 
count of a misdescription of the railway or 
the right of way forthe same. If such state- 
ment is. not furnished, as above provided, 
the assessment made by the State Board of 
Equalization upon the property of the cor- 
PORATION, PERSON, Or ASSOCIATION failing to 
furnish the statement is conclusive and final. 
(In effect March 9, 1883). 


Notr.—This section is cited to show that 
the laws of California recognize the fact that 
natural persons and associations, not corpo- 
rate, may, and do, own and operate rail- 
roads. 

Section 3665 shows the same thing. 

Section 3666 shows the same thing. 


~ 
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And section 1001 of the Civil Code, and 
sections 1237, 1238, 1240, and 1244 of the 
Code of Civil Procedure contain express au- 
thority and confer express authority to that 
effect. 


CIVIL CODE. 


Section 14 declares that the word “ per-, 


son ” includes corporations. 


CARRIERS. 


Src. 2110. Property carried is called freight; 
the reward, if any, to be paid for its carriage, 
is called freightage; the person who delivers 
the freight to the carrier is called the con- 
signor, and the person to whom it is to be 
delivered is called the consignee. 

Sec. 2168. Every one who offers to the 
public to carry persons, property, or mes- 
sages, excepting only telegraphic messages, 
is a common carrier of whatever he thus 
offers to carry. 

Sec. 2170. A common carrier must not 
give preference, in time, price, or otherwise, 
to one person over another. Every common 
carrier of passenger by railroad, or by vessel 
plying upon waters lying wholly within this 
State, shall establish a schedule time for the 
starting of trains or vessels from their re- 
spective stations or wharves, of which public 
notice shall be given, and shall, weather per- 
mitting, except in case of accident or deten- 
tion caused by connecting lines, start their 
said trains or vessels at or within ten min- 
utes after the schedule time so established 
and notice given, under a penalty of two 
hundred and fifty dollars for each neglect so 
to do, to be recovered by action before any 
court of competent jurisdiction, upon com- 
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plaint filed by the district attorney of the 

county in the name of the people, and paid 

into the common-school fund of the said 

county. | 
PERSONS. 


acpivisions of civil SxEc. 1. This act shall be known as the 
Civil Code of the State of California, and is 
in four divisions, as follows: 
I. The first relating to persons. 
II. The second to property. 
III. The third to obligations. 
IV. The fourth contains general provisions 
relating to the three preceding divisions. 
CORPORATIONS. 


Corporation defined. SEC. 283. A corporation is a creature of 
the law, having certain powers and duties of 
a natural person. Being created by the law, 
it may continue for any length of time which 
the law prescribes. 
For what purpose SEC. 286. Private corporations may be 
iomed formed for any purpose for which individ- 
uals may lawfully associate themselves. 
Powers of corporae SEC. 304. Every corporation, as such, has 
tions. power— 

1. Of succession, by its corporate name, 
for the period limited, and, when no period 
is limited, perpetually ; 

2. To sue and be sued in any court ; 

3. To make and use acommon seal, and 
alter the same at pleasure ; 

4. To purchase, hold, and convey such 
real and personal estate as the purposes of 
the corporation may require, not exceeding 
the amount limited in this part; 

5. ‘To appoint such subordinate officers or 
agents as the business of the corporation 
may require and to allow them suitable 

- compensation. 

6. To make by-laws, not inconsistent with 
any existing law, for the management of its 
property, the regulation of its affairs, and for 
the transfer of its stock. 
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To admit stockholders or members and 
to sell their stock or shares for the payment 
of assessments or instalments. 

To enter into any obligations or con- 
tracts esseniial to the transaction of its ordi- 
nary affairs or for the purposes of the corpo- 
ration. 

MINING PARTNERSHIPS. 


Sec. 2511. A mining partnership exists When mining part- 
when two or more persons who own or acquire a 
a mining claim for the purpose of working it 
and extracting the mineral therefrom actu- 
ally engage in working the same. 
Sec. 2512. An express agreement to be-_ Express agreement 
' ' not necessary to con- 
come partners or to share the profits and stitute. 
losses of mining is not necessary to the forma- 
tion or existence of a mining partnership. 
The relation arises hots the ownership of 
shares or interests in the mine and working 
the same for the purpose of extracting the 
minerals therefrom. 
Sec. 2513. A member of a mining partner: Testes sad fnem, 
, , 10w shared. 
ship shares in the profits and losses thereof 
in the proportion which the interest or share 
he owns in the mine bears to whole partner- 
ship capital or whole number of shares. 
Sec. 2514. Each member of a mining Lien of partners. 
partnership has a lien on the partnership 
property for the debts due the creditors 
thereof and for money advanced by him for 
its use. This lien exists notwithstanding 
there is an agreement among the partners 
that it must not. 
Sec. 2515. The mining ground owned and __Mine—partnership 
worked by partners in mining, whether pur-" ” 
chased with partnership funds or not, is part- 
nership property. 
Sec. 2516. One of the partners in a mining , Partnership not dis- 
80 — by sale of inter- 
partnership may convey his interest in the es 
mine and business without dissolving the 
partnership. The purchaser, from the date 
of his purchase, becomes a member of the 


partnership. 
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Purchaser takes sub- 
ject to lien unless, &c. 


Takes with notice of 
lien, when. 


Contract in writing, 
when binding. 


Owners of majority 
of shares govern. 


Property, how ac- 
quired. 


Acquisition of prop- 
erty by exercise of em- 
inent domain, 
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Sec. 2517. A purchaser of an interest in 
the mining ground of a mining partnership 
takes it subject to the liens existing in favor 
of the partners for debts due all creditors 
thereof or advances made for the benefit of 
the partnership, unless he purchased in good 
faith for a valuable consideration without 
notice of such lien. 

Sec. 2518. A purchaser of the interest of a 
partner in a mine when the partnership is 
engaged in working it takes with notice of 
all liens resulting from the relation of the 
partners to each other and to the creditors of 
the partnership. 

Sec. 2519. No member of a mining part- 
nership or other agent or manager thereof 
can, by a contract in writing, bind the part- 
nership, except by express authority derived 
from the members thereof. 

Sec. 2520. The decision of the members 
owning a majority of the shares or interests 
in a mining partnership binds it in the con- 
duct of its business. 

EMINENT DOMAIN. 

Sec. 1000. PROPERTY is acquired by— 
1. Occupancy ; 

2. Accession ; 

3. TRANSFER ; 

4. Will; or 

5. Succession. 

Sec. 1001. ANY PERSON MAY, WITHOUT 
FURTHER LEGISLATIVE ACTION, acquire pri- 
vate property for any use specified in section 
1238 of the Code of Civil Procedure, EITHER 
BY CONSENT OF THE OWNER OR BY PROCEED- 
INGS HAD UNDER THE PROVISIONS OF TITLE 
VIL, Part [I], or rue Cope or Crivin PrRo- 
CEDURE; and ANY PERSON seeking to acquire 
property for any of the uses mentioned in 


such title is “an agent of the State,” or a 


? 


“ PERSON In charge of such use,” within the 


meaning of those terms as used in such 
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title. Thissection shall be in force from and 
after the fourth day of April, eighteen hun- 
dred and seventy-two. 


CODE OF CIVIL PROCEDURE. 
EMINENT DOMAIN. 


Sec. 1237. Eminent domain is the right of 
the people or government: to take private 
property for public use. This right may be 
exercised in the manner provided in this 
title. 

Sec. 1238. Subject to the provisions of this 
title, the right of eminent domain may be 
exercised in behalf of the following public 
uses : 

l. Fortifications, magazines, arsenals, 
navy-yards, navy and army stations, light- 
houses, range and beacon lights, coast sur- 
veys, and all other public uses authorized by 
the Government of the United States. 

2. Public buildings and grounds for the 
use of the State, and all other public uses 
authorized by the Legislature of this State. 

3. Public buildings and grounds for the 
use of any county, incorporated city, or city 
and county, village, town, or school districts, 
canals, aqueducts, flumes, ditches, or pipes 
for conducting water for the use of the in- 
habitants of any county, incorporated city, 
or city and county, village, or town, or for 
draining any county, incorporated city, or 
city and county, village, or town; raising 
the banks of streams, removing obstructions 
therefrom, and widening, deepening, or 
straightening their channels; roads, streets, 
and alleys, and all other public uses for the 
benefit of any county, incorporated city, or 
city and county, village, or town, or the in- 
habitants thereof, which may be authorized 
by the Legislature; but the mode of appor- 
tioning and correcting the costs of such im- 
provements shall be such as may be provided 
in the statutes by which the same may be 
authorized. 


Eminent domain de- 
fined. 


Purposes for which 
it may be exercised. 
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4. Wharves, docks, piers, shutes, booms, 
ferries, bridges, toll-roads, by-roads, plank 
and turnpike roads, STEAM’ AND HORSE RAIL- 
ROADS, canals, ditches, flumes, aqueducts and 
pipes, for public transportation, supplying 
mines and farming neighborhoods with 
water, and draining and reclaiming lands, 
and for floating logs and lumber on streams 
navigable. 

Roads, tunnels, ditches, flumes, pipes, 
oa dumping places for working mines 
also outlets, natural or otherwise, for the flow. ; 
deposit, or conduct of tailings or refuse mat- 
ter from mines; also an occupancy in com- 
mon by the owners or possessors of different 
mines of any place for the flow, deposit, or 
conduct of tailings or refuse matter from 
their several mines. 

}. By-roads leading from highways to res- 
idences and farms. 

Telegraph lines. 

8. Sewerage of any incorporated city, or 
city and county, or of any village or town, 
whether incorporated or unincorporated, or 
of any settlement consisting of not less than 
ten families, or of any public buildings be- 
longing to the St: ite, or to any college or 
university. 

Private property Sgec.1240. Theprivate property which may 
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defined: classes enu- : ‘ ; 
merated. be taken under this title includes— 
1. All real property belonging to any per- 
son. 


2. Lands belonging to this State, or to any 
county, incorporated city , or city and county, 
village, or town, not appropriated to some 
public use. 

PROPERTY APPROPRIATED TO PUBLIC 
USE; but such property shall not be taken 
unless for a more necessary public use than 
that to which it has been already appropriated. 

4. Franchises for toll-roads, toll-bridges, 
and ferries, and all other franchises; but 
such franchises shall not be taken unless for 


ol 


free highways, railroads, or other more nec- 
essary public use. 

5. All rights of way for any and all the 
purposes mentioned in section twelve hun- 
dred and thirty-eight, and any and all struc- 
tures and improvements thereon, and the 
lands held or used in connection therewith 
shall be subject to be connected with, crossed, 
or intersected by any other right of way or 
improvements, or structures thereon. ‘They 
shall also be subject to a limited use in com- 
mon with the owner thereof, when necessary ; 
but such uses, crossings, intersections, and 
connections shall be made in manner most 
compatible with the greatest public benefit 
and least private injury. 

6. All classes of private property not enu- 
merated may be taken for public use, when 
such taking is authorized by law. 


Section 1244. 
The complaint must contain : 


1. The name of the CORPORATION, ASSOCIA- 
TION, COMMISSION, OF PERSON in charge of the 
public use for which the property is sought, 
who must be styled plaintiff. 

2. ‘The names of all owners and claimants 
of the property, if known, or a statement 
that they are unknown, who must be styled 
defendants. 

3. A statement of the right of the plain- 
tiff. 

4. lf aright of way be sought, the com- 
plaint must show the location, general route, 
and termini, and must be accompanied with 
a map thereof, so far as the same is involved 
in the action or proceeding. 

5. A description of each piece of land 
sought to be taken, and whether the same 
includes the whole or only a part of an entire 
parcel or tract. All parcels lying in the 
county, and required for the same public use, 


The complaint and 
its contents. 
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may be included in the same or separate pro- 
ceedings, at the option of the plaintiff, but 
the court may consolidate or separate them 
to suit the convenience of parties. 

When application for the condemnation of 
a right of way for the purposes of sewerage 
is made on behalf of a settlement, or of an 
incorporated village or town, the board of 
supervisors of the county inay be named as 
plaintiff. 
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CALIFORNIA TAX CASES. 


Nos. 660, 661, 662, 663, 664, and 1,157. 


Points Submitted by Mr. EDMUNDS, of Counsel for 
Defendants in Error. 
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IN THE 
Supreme Court of the Anited States, 


October Term, 1887. 


+ @ @- 


CALIFORNIA TAX CASES. 


“et < 


Nos. 660, 661, 662, 663, 664, and 1,157. 


ES | ——— - 


Points Submitted by Mr. Edmunds, of Counsel 
for Defendants in Error. 


Two great and principal questions exist in all these 
cases. 
i. 


Whether the tax imposed by the State of California 
upon the franchises of the defendants in error is an 
invasion of the rights of the defendants existing and 
carried on under the authority of the United States. 


Whether such invasion, if allowable at all, has been 
exerted by the State of California in such a way as to 
make an unjust and unconstitutional discrimination as 
it regards the taxation of their property as compared 
with the taxation of the property of other persons and 
corporations in that State, so as to deny to these de- 
fendants the equal protection of her laws, 
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On the first point I beg leave to refer to the very 
complete argument of Mr. Creed Haymond on the 
subject, which is filed herewith. 


In addition to this I submit: 
a. 

That, according to the tenor of the California law, 
the ‘‘ franchises’’ of the defendants are made the sub- 
jects of this State taxation. (See Constitution of 1879, 
Article XIII, sec. 1, 17th paragraph of answer in No. 
660, Record, p. 128, and Stipulation in same number, 
Record, p. 37; Finding No. 1 in same number, Record, 


Pp. 39.) 


LD. 


‘ 


This franchise, so taxed, is defined to be ‘‘a certain 
privilege conferred by grant from the Government and 
vested in individuals’’ (Bouvier Law Dictionary, Title 
Franchise). ‘‘A corporation is a political person, capa- 
ble, like a natural person, of enjoying a variety of fran- 
chises; it is to a franchise as is the substance to its attri- 
bute; it is something to which many attributes belong, 
but is itself something distinct from those attributes.’’ 
(Blackstone’s Comin., 37; 1 Kyd., 15; Angell & Ames 
on Corp., Sec. 4.) The being, then, of the corporation 
is one thing, as that of a natural person is, while its 
right and capacity to exert certain faculties imputed to 
it by the sovereign authority is quite another. It may 
be admitted, then, for this purpose, that the being of 
the defendants exists solely by virtue of a State creation, 
while it may be justly affirmed that the faculties (viz., 
the franchises) they exert are exercised and exerted as 
of right and under duty by force of the acts of Congress. 


ce a a, OO. ay i ty, 


4 


J 


Congress has certainly provided, with the binding and 
irrevocable consent of the defendants, that they shad/ 
carry mails, troops, etc., etc., for the National benefit 
and protection, not only within the State of California, 
but over the whole length, one and indivisible, of the 
structures they have erected from the shores of the Pa- 
cific far to the eastward of the boundaries of that State, 
under the terms and regulations provided by the same 
acts of Congress. And to this, indeed, as to one of the 
defendants, the State of California has affirmatively 
consented, although I submit that such consent was 
quite unnecessary. The chief and most important fran- 
chises (faculties), therefore, that these corporations exer- 
cise are those exerted under, and in obedience to, the 
lawful authority of the United States. 

[It is no answer to say that within the territory of Cal- 
ifornia the same faculties might be lawfully exerted 
pursuant to State law, for this is a mere attempt to 
flank the question. Given the right and duty of carrv- 
ing the troops and mails of the United States derived 
from two sources of power—the one limited and partic- 
ular, the other paramount and universal—when the 
author of the first undertakes to burden or destroy this 
right, its authority must fail, unless it be shown that 
the limited and particular is more powerful than the 
unlimited and universal. 

It is an axiom in jurisprudence that now needs no 
authority to support it, that the power of taxation in- 
cludes the power of destruction. 

Suppose the State of California, under its: power to 
amend the charters of the defendants; should pass a law 
declaring that they should not carry the troops and mails 
of the United States, and that the defendants, notwith- 
standing, should continue to do so, and a guo warranto 
should be thereupon brought in the State Courts to con- 
demn these corporations for so doing? Can it be open 
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to question that the perfect and decisive answer would 
be that they were doing these things under the authority 
and obligation conferred and imposed by a statute of. 
the United States? 

It is submitted, then, that the inexorable dilemma 
exists either that the United States have exerted their 
authority and advanced their money upon and to these 
companies for the great National objects mentioned in 
the statutes, to be held and exercised merely at the will 
and pleasure of the State,.or else that these franchises 
aud faculties mentioned in the acts of Congress are 
above and beyond any State interference whatever, 
either by taxation or otherwise. 

That Congress had the constitutional power to make 
the provisions referred to, and that these companies had 
the constitutional right to accept and become bound by 
them, has not yet been questioned. They are unques- 
tionable. So standing, the interference by the State in 
the form of taxation is one of the many modes by which 
States have attempted, and may continue to attempt, 
to hinder, or burden, or frustrate the carrying on of 
National operations. In taxing the franchises of the 
defendants, therefore, the State is taxing, not the being 
of the corporation, but the doing by the corporation of 
the verv things that the National authority hasauthorized 
and required them to do. } 

It hardly need be stated that these considerations 
are quite apart from the question of the right of the 
State to tax a share of the stock, or a locomotive, or a 
station-house of the defendants as the actual and visible 
property—the thing—as distinguished from the taxation 
of the doing of those things required by the laws of the 
United States. 

The State may tax the person and the property of 
the President of the United States, or of the judges of 
this Court, but it may not tax (as it has been settled) 


the compensation that the United States makes to these 
ofhcers for performing their National duty, for this (just 
like the present cases) is in reality a taxation of the ser. 
vice rendered under National authority. 


«» 


As to the second proposition mentioned in the open- 
ing— 

The Constitution adopted in 1849 provided (article 
XI, section 13) that ‘‘ taxation shall be equal and un- 
form throughout the State. All property in this State 
shall be taxed in proportion to its value, to be ascer- 
tained as directed by law.”’ The Constitution 
of 1879 provided (article XIII, sections I, 4, 9, 10, 
and 13): 

“CONSTITUTION OF 18769. 
“ARTICLE XIII. 
“REVENUE AND TAXATION. 


‘‘ SECTION 1. All property in the State, not exempt 
under the laws of the United States, shall be taxed in 
proportion toits value, to be ascertained as provided by 
law. The word ‘ property,’ as used in this article and 
section, is hereby declared to include moneys, credits, 
bonds, stocks, dues, franchises, and all other matters 
and things real, personal, and mixed, capable of private 
ownership ; provided, that growing crops, property used 
exclusively for public schools, and such as may belong 
to the United States, this State, or to any county or 
municipal corporation within this State, shall be exempt 
from taxation. The Legislature may provide, except 
in the case of credits secured by mortgage or trust deed, 
for a deduction from credits of debts due to dona-fde 
residents of this State. 
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‘‘Sec. 4. A mortgage, deed of trust, contract, or 
other obligation by which a debt is secured, shall, for 
the purposes of assessment and taxation, be deemed 
and treated as an interest in the property affected there- 
by. Except as to railroad and other quasi-public corpo- 
vations, in case of debts so secured, the value of the 
property affected by such mortgage, deed of trust, con- 
tract, or obligation, less the value of such security, shall 
be assessed and taxed tothe owner of the property, and 
the value of such security shall be assessed and taxed to 
the owner thereof, in the county, city, or district in 
which the property affected thereby is situate, The 
taxes so levied shall be a lien upon the property and 
security, and may be paid by either party to such 
security; if paid by the owner of the security, the tax 
so levied upon the property affected thereby shall be- 
come a part of the debt so secured ; if the owner of the 
property shall pay the tax so levied on such security, it 
shall constitute a payment thereon, and to the extent 
of such payment, a full discharge thereof ; Arovzded, 
that if any such security or indebtedness shall be paid 
by any such debtor or debtors, after assessment and be- 
fore the tax levy, the amount of such levy may likewise 
be retained by such debtor or debtors, and shall be com- 
puted according to the tax levy of the preceding year. 

‘*Sec. 9. A State Board of Equalization, consisting 
of one member from each Congressional District in this 
State, shall be elected by the qualified electors of their 
respective districts at the general election to be held in 
the year one thousand eight hundred and seventy-nine, 
whose terin of office, after those first elected, shall be 
four years, whose duty it shall be to equalize the valua- 
tion of the taxable property of the several counties in 
the State for the purposes of taxation. The Controller 
of State shall be ex-officio a member of the Board. The 
Boards of Supervisors of the several counties of the State 
shall constitute Boards of Equalization for their respect- 
ive counties, whose duty it shall be to equalize the 
valuation of the taxable property in the county for the 
purpose of taxation ; Arovided, such State and county 
Boards of Equalization are hereby authorized and em- 
powered, under such rules of notice as the County 
Boards may prescribe, as to the county assessments, 
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and under such rules of notice as the State Board may 
prescribe as to the action of the State Board, to increase 
or lower the entire assessment roll, or any assessment 
contained therein, so as to equalize the assessment of 
the property contained in said assessment roll, and 
inake the assessment conform to to the true value in 
money of the property contained in said roll. 

‘“SeEc. 10. All property, except as hereinafter in this 
section provided, shall be asssessed in the county, cits 
and county, town, township, or district in which it is 
situated, in the manner prescribed by law. The fran- 
chise, roadway, road-bed, rails, and rolling-stock of all 
railroads operated in more than one county in this 
tate shall be assessed by the State Board of Equaliza- 
tion at their actual value, and the same shall be appor- 
tioned to the counties, cities and counties, cities, towns, 
townships, and districts in which such railroads are 
located, in proportion to the number of miles of railway 
laid in such counties, cities and counties, cities, towns, 
townships, and districts. 

‘“ SEc. 13. The Legislature shall pass all laws neces- 
sary to carry out the provisions of this article.”’ 


And the Political Code of California, as amended in 


1880, provided (section 3664): 
‘POLITICAL CODE OF CALIFORNIA, 


‘"AS AMENDED IN I5580. 


‘“SEc. 3664. On or before the first Monday in May, 
in each year, the State Board of Equalization shall 
assess the franchise, road-way, road-bed, rails, and rolling 
stock of railroads operated in more than one county. 
The President, Secretary, Cashier, or Managing Agent, 
or such other officer as the State of Equalization may 
designate, of any corporation operating any railway in 
more than one county in this State, shall furnish such 
Board, on or before the first Monday of April in each 
vear, a statement, signed and sworn to by one of such 
officers, showing in detail for the vear ending on the 
first Monday in March in such year: 

‘(a) The whole number of miles of railway owned, 
operated, or leased, in the State by such corporation 
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making the return, and the value thereof per mile, with 
a detailed statement of all property of every kind located 
in the State. 

‘*(5) Also a detailed statement of the number and 
value thereof of engines, passenger, mail, express, bag- 
gage, freight, and other cars or property, used in operat- 
ing or repairing such railway in this State, and on 
railways which are parts of lines extending beyond the 
limits of this State. The return shall show the actual 
amount of rolling-stock in use on the corporation’s line 
in the State during the year for which the return is 
made. The return shall show the amount of rolling- 
stock, the annual gross earnings of the entire railway, 
and the proportionate annual gross earnings of the same 
in this State, as nearly as practicable, and all the prop- 
erty designated hereafter in this section, and such other 
facts as the State Board of Equalization may in writing 
require. 

‘*If such officer or officers so designated shall fail to 
make and furnish said statement, said Board of Equali- 
zation shall fix the value and proceed to assess the 
property of the corporation so failing ; the valuation so 
fixed by them shall be final and conclusive. The said 
property shall be assessed at its actual value. Assess- 
ment shall be made upon the entire railway within the 
State, and shall include the right of way, road-bed, 
track, bridges, culverts, and rolling-stock. The depots, 
station grounds, shops, buildings, and gravel beds, shall 
be assessed by the Assessor of the county where situated 
as other property. On or before the fifteenth day of May 
in each year, said Board shall transmit to the County 
Assessor of each county, through which any railway, 
operated in more than one county, may run, a statement 
showing the length of the main track or tracks of such 
railway within the county, together with a description 
of the whole of said tracks within the county, includ- 
ing the right of way by metes and bounds, or other 
description sufficient for identification, and the assessed 
value per mile of the same, as fixed by a fro ra/a dis- 
tribution per mile of the assessed value of the whole 
franchise, roadway, road-bed, rails, and rolling-stock of 
such railway within this State. Said statement shall be 
entered on the assessment roll of the county. At the 


9 


first meeting of the Board of Supervisors, after such 
statement is received by the County Assessor, they shall 
make and cause to be entered in the proper record book 
an order stating and declaring the length of the main 
track, and the assessed value of such railway lying in 
each city, town, township, school district, or lesser tax- 
ing district in their county through which such railway 
runs, as fixed by the State Board of Equalization, 
which shall constitute the taxable value of said property 
for taxable purposes in such city, town, township, school, 
road, or other district ; and the Clerk of the Board of 
Supervisors shall transmit a copy of each order of 
equalization to the City Council or Trustees, or other 
legislative body of incorporated cities or towns, the 
Trustees of each school district, and the authorized 
authorities of other taxation districts through which 
such railway runs. The taxes on said property for 
State and County purposes, after collection by the 
County Collector, shall be paid over to the County 
Treasurer as other taxes. All such railway property 
shall be taxable upon said assessment, at the same rates, 
by the same officers, and for the same purposes as the 
property of individuals within such counties, cities, 
towns, townships, school districts, and lesser taxation 
districts.’’ 


The provisions of the Constitution of 1849 are referred 
to to demonstrate that whether the pretention hereto- 
fore set up in a former argument on behalf of the State, 
that the Constitution of 1879 and the Political Code of 
1880 did not apply to mortgages existing before that 
time, whether true or not, does not relieve the plaintiff 
in error; for by virtue of the California statute, and as 
a fact in the actual administration of her authorities, a 
discrimination against the mortgaged -property of rail- 
roads has been made and ewnists in all these cases, and 
the equal protection of the laws, as they have been 
practically administered, is just as much denied to the 
defendants, if the Constitution of 1879 does not appl) 
to the case, as it would be if it did. If the Constitu- 


LO 


tion of 1879 had never existed, we should still find that 
the statutes of California, and their administration in 
these very cases, deny to these defendants the right and 
privilege of having the value of their property dimin- 
ished by the amount of their mortgage debt, which 
right is given to other citizens and corporations of the 
State. Section 3650 of the Political Code provides 
(subdivision 15) that— 

‘‘When any property, except that owned by a rail- 
road or other gwasz-public corporation, is subject to or 
affected by a mortgage, deed of trust, contract, or other 
obligation by which a debt 1s secured, he must enter in 
a proper column the value of such security, and deduct 
the sum.’’ 


And section 3692 provides— 


‘*SEC. 3692. The powers and duties of the State 
Soard of Equalization are as follows : 
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To hold regular meetings at the State capitol on 
the second Monday in each month, and such special 
meetings as the chairman may ‘direct. 

5. To annually assess the franchise, roadway, road- 
bed, rails, and rolling-stock of all railroads operated in 
more than one county in this State, at their actual 
value, on the first Monday in March, at 12 o’clock M., 
and to apportion such assessment to the counties and 
cities and counties in which such railroads are located, 
in proportion to the number of miles of railway laid in 
such counties, and cities and counties, in the manner 
provided for in section 3664 of said Code.’’ 


So that, as a statutory and administrative fact, the 
property, as property, of these defendants, is attempted 
to be taxed by the State to the full amount of its value, 
without any regard to or deduction of the amount of 
the mortgages existing upon it, while the property, as 
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property of all other corporations and citizens of the 
State is valued and measured for taxation solely and 
only after the amount of all mortgages upon it has been 
deducted. 

The question, then, reduced to its simplest form, is 
whether such discrimination can be constitutionally 
made upon the ground that the defendants are railroad 
corporations. 

Except as to the franchises which have already been 
discussed, and indeed literally as to these also, it will be 
noticed that the Constitution and laws of California 
treat this railroad property purely in its character as 
property and as a part of the whole mass of the things 
in the State which are to be taxed by the general 
phrase in proportion to their value and on principles 
of equality. Sut im this instance the State of Cali- 
fornia has undertaken to make a discrimination of 
inequality on account of the nature of the Jerson de- 
scribed, and on nothing else. These cases are far apart 
from those in which it has been held that the franchises 
and operations of railways could be specially taxed, and 
in some cases without regard to the principle of equal- 
ity. The cases appear on principle to be precisely like 
those where the States have attempted to make dis- 
criminations against national banks or their stockhold- 
ers, and where, as in the case of the State of New York, 
it was done, not by taxing in form the stock at a higher 
rate than other private capital, but by the attempted 
evasion of giving to the owner of private capital an 
offset for his debts which was not given to the holder 
of bank stock. 

If, in a single case, the test of discrimination can be 
made in regard to the character of the party or person 
as distinguished from the character of his operations or 
of his property, there is no limit that can be set to State 
inequality and tyranny in these respects. If the State 
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can say that railway corporations or owners shall not 
be entitled to the same equality of burdens as the other 
citizens of the State, they can say so in respect of every 
other corporation and in respect of every other indi- 
vidual. The State may distinguish on the line of age, 
or of race, or of sex, or of political opinion, which, of 
course, would be intolerable. And if the State may 
distinguish in regard to the deduction of mortgage or 
other debts, it may equally distinguish in regard to the 
rate of the imposition levied upon the things them- 
selves, and say that A, because he is A, shall pay taxes 
upon his farm at the rate of 5 per cent., and B and C, 
because they are B and C, shall be taxed only at the 
rate of two per cent. 

[t appears to have been already completely settled by 
this Court in the case of Railroad Company v. Peniston, 
18 Wall., page 5, and in other cases there referred to, 
that the personal nature of a corporation, whether ex- 
isting under a State charter or under congressional 
authority, has nothing to do with the question of the 
imposition of a tax upon its property as such. 

The Court, speaking through Mr. Justice Strong, 
states this proposition with the utmost emphasis, and it 
is obvious that the principle on which it rests 1s 1mpreg- 
nable. It follows, then, that these cases must be treated 
under precisely the same rule of jurisprudence as if these 
defendants were private persons, citizens of California, 
and owning the roads in question, and the State had, in 
its constitution, provided that everybody, except the 
owners of railways and other property devoted to some 
guast-public use, should be entitled to a deduction from 
the valuation of their property for their mortgage debts, 
but that such railroad owners should not. It is not 
easy to see how elaboration .can make the unconstitu- 
tionality of such a proposition as this more clear. 
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The California Constitution itself declares, frs¢, that 
‘‘all property in the State not exempt under the laws 
of the United States, shall be taxed zz proportion to tts 
value, to be ascertained as provided by law.’’ It de- 
clares, second, that ‘‘the word property, as used in this 
article and section, is hereby declared to include moneys, 
credits, bonds, stocks, dues, franchises, and all other 
inatters and things, real, personal, and mixed, capable 
of private ownership.’’ It thus provides, in unmistak- 
able terms, and without regard to the nature or char- 
acter or residence of the owner, for the principle of 
equality, and establishes a definition of property, as 
property, which includes everything that is the subject 
of contest in these suits. It then proceeds in the next 
section of the same article to declare that, except as to 
railroads and other gwasz-public corporations, property 
inortgaged for debts shail be taxed to the owner of it 
only to the extent of the value of the property beyond 
the mortgage debt, and that the residue shall be taxed 
to the mortgagee as an interest in the property. And 
it proceeds in a later section to require, in accord- 
ance with the description and definition of property 
already declared, the taxation of the franchises, road- 
way, road-bed, rails, and rolling-stock of railroads 
operated in more than one county, according to their 
actual value—that is, as property. ‘The Constitution 
itself, therefore, in terms confines itself to levying 
burdens upon property, and frees the question from 
all difficulties and discussions that might have existed 
and that have existed 1n other States in respect of the 
special taxation of special pursuits and occupations 
in their character purely as such. The greatest part of 
the learned argument of the gentlemen on the other 
side is, therefore, entirely inapplicable to the matter in 
hand. The framing of the Constitution was not an at- 
tempt to tax functions and operations supposed to be 
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specially profitable, but it evidently proceeded from the 
emotions of the body framing it, inimical to the people 
excepted out of its general just provisions for equality 
and fair play among the other property-holders of the 
State. It would have been just as logical and just as 
valid had it inserted in the exception the names of any 
number of citizens of that State whom the Convention 
believed to have become too rich, or to be otherwise 
obnoxious. It might just as lawfully have provided 
that all owners of vineyards or all owners of woolen 
mills should be allowed no deduction for their debts 
secured by mortgage, or should be taxed ata double 
valuation, while all owners of orange groves, cotton 
inills and all other property in the State should be 
taxed according to the actual value of their interest in 
the property. Railway corporations, grape-growers, 
and woolen manufacturers, (as these are all lawful and 
recognized pursuits,) are just as much entitled to the 
equal protection of the laws and to due process of law 
for securing that equal protection, as any other members 
of the community ; and if the provisions of the national 
Constitution are yet found to mean anything and to be 
still in force, they must apply to cases like these, unless 
we are to interpolate into the unmistakable plainness 
of their words the exception which shall declare by 
judicial enactment, frs/, that due process of law does 
not apply to railroad corporations, and, second, that the 
equal protection of the laws does not apply to railroad 
corporations, or that if it does apply in some cases, it 
shall not apply in cases of taxation. ‘The constitutional 


phrases are unequivocal, and when we remember that a 
large part of governmental tyranny and injustice in the 
world has been exerted through unequal and discrimi- 
nating taxation, there should be no temptation to with- 
hold the application of these most just and fundamental 
provisions from this class of subjects. It may be fully 
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admitted that the right, as it is usually understood, to 
classify property for the purposes of taxation as a modus 
operand? to reach a common and equal result is clear. 
But here the Constitution of California in clear terms 
puts all property in one classification, even including 
franchises, and then proceeds to deny to the Aersons 
called railroad corporations the benefits of equality 
which it gives to all other owners of precisely the same 
kind of property, whether that property be franchises, 
railroads, steamboats, lands, horses, debts, or whatever. 
The discrimination, then, is a discrimination between 
persons, and not in any sense a classification of the 
various kinds of property for the purposes of taxation, 
though it 1s not by any means admitted that, in respect 
of the taxation of property, as property—that is, the 
taxation of values as values—the State may impose a 
double taxation upon the value of the property of one 
man and a single taxation upon the value of the prop- 
erty of all others. 
(FEO. F. EDMUNDS, 


Os/ Counsel for Defendant in Error. 
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THE CALIFORNIA TAX CASES. 


Suggestions Filed by Mr. Edmunds, Pursuant to Leave 
of the Court, on the Question Whether the Sepa- 
ration of the Tax on Mortgaged Property Pro- 
vided for in the Constitution and Laws of 
California is a Mere Division of Prop- 
erty for the Purposes of Taxa- 
tion, and not an Unequal 
Discrimination. 
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The last clause of the first section of article XIII of the 
Constitution of 1879 reads thus: 

“The Legislature may provide, except in the case of 
credits secured by mortgage or trust deed, for a deduction 
from credits of debts due to bona-fide residents of this 
State.” 


The first clause of the fourth section of the same article 
reads thus: 


“A mortgage, deed of trust, contract, or other obligation 
by which a debt is secured shall, for the purposes of as- 
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sessment and taxation, be deemed and treated as an interest 
in the property attected thereby.” 


The next clause of the same section reads thus: 


“ Except as railroad and other quasi-public corporations, 
in case of debts so secured, the value of the property 
affected by such mortgage, deed of trust, contract, or obli- 
gation, less the value of such security, shall be assessed 
and taxed to the owner of the property, and the value of 
such security shall be assessed and taxed to the owner 
thereof, in the county, city, or district in which the prop- 
erty affected thereby is situate.” 


Section 8650 of the Political Code of California, sub- 
division 15, enacted under this Constitution, reads thus: 


‘‘ When any property, except that owned by a railroad, 
or other quasi-public corporation, is subject to or affected 
by a mortgage, deed of trust, contract, or other obligation 
by which a debt is secured, he [that is, the assessor] must 
enter in the proper column the value of such security, and 
deduct the same.” * 6 


It is submitted that both the language and the spirit of 
these provisions of the Constitution and of the laws look 
distinctly to diminishing the amount of the assessment 
upon the property of the debtors to the extent of their 
debts; and instead of being a division of a thing, it is the 
division and separation of interests, in order to arrive at 
the real value to the owner of it of the thing taxed, and to - 
make the owner of every species of property taxable to 
the extent of the value of it to him. This, for illustration, 
is quite different from separation of distinct interests in 
real estate, like a life-estate and a remainder—the one to 
the tenant for life, and the other to the remainder-man, 
for taxation to each respectively, and wherein each would’ 
bear the burden attributable to his estate in the property, 
and working equally for the benefit of both. This would 
be true in the case in hand were it not that the Constitu- 
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tion and the law both provide that in respect of one par- 
ticular class of persons in the State, viz., railroad or other 
quasi-public corporations, no such benefit to the debtor 
corporation shall be granted; while at the same time the 
scheme embraces (although that is not material to the 
present one) provisions for taxing the holder of the secur- 
ities of a railway corporation in the hands of that holder 
just as all other credits are taxed. 

So it is submitted that it is manifest that the actual 
result reached by plain steps is to compel the particular 
sort of being known as a railway corporation, because he 
is that sort of being, and not because he owns that sort of 
property, to be assessed to the full value of his property, 
without any deduction, while it gives to every other sort 
of being the right to deduct his mortguge debts from the 
value of his land or other mortgaged property, and to 
deduct from his credits the amount of his debts. The 
phrase, therefore, “ division of property for the purposes 
of taxation ” 
back, by whatever path we trace it, to the fact that 
it is a discrimination of actual and positive burdens by 


is inaccurate and misleading, and it comes 


which a named class of persons is excluded from the equal 
benefit and protection of the law that is granted to every 
other class of persons, whether they own that particular 
kind of property or not. 
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Supreme Court of the luted States. 
October Term 1887 
THE PEOPLE OF THE STATE OF CALIFORNIA, 
Plaintiff in Error. 
vs, | No. 664. 
THE CENTRAL Pactrric RAILROAD COMPANY. 
Defendant in Krror 
Oral Argument of Mr. George F. Edmunds on 
| Behalf of the Defendant in Error. 
| 


(Delivered January 12, 1888.) 


treet northwest 


Mr. EDMUNDs said: 

May it please your Honors: It will be worth while to note 
precisely what we have before us, It respect to one or two 
points, before we undertake to discuss them in this case. 
And first, as to the franchise question, and I shall deal par- 


ticularly with case No. 664, and only on the general ques- 


tions. 
At page 45 of the record in that case, in the thirtieth 
finding, this language is used: 

‘Said pretended assessment made DY) the State Board ot 
Kqualization and the tax claimed is upon all of the fran- 
chises, the existence and operation of defendant, and upon 


all,”’ 


ee 


I emphasize the word—'t is not italicized in print—and I 
only val] your attention to it, “and upon all the franchises 
and corporate powers held and exercised by defendant, as 
well as its right to exist and operate.” 

Then the twenty-second finding, which I may as well 
eall your Honors’ attention to, on puges 41 and tz, is in 
respect to the Fourteenth Amendment, and the deduction 


of the indebtedness of the company, and uses this language: 


“The State board of Equalization, in making the said 
pretended assessment, pretended to ussess to and agaist 
defendant the full cash value ol sald railroad, roadway, 
road-bed, rails, rolling-stock, and franchises as described 
in said section 8665, without deducting therefrom the 
value of the mortgage, or any part thereof, given and exist- 
ing thereon as aforesaid,” which is also found in value “to 

secure the indebtedness of said company to the holders of 
: suid bonds, notwithstanding they had tull knowledge of the 
existence of such mortgage.” 


Now, first as to the franchise. When I first was called 
to consider these cases my impression was that the conten- 


tion of the State. that it had the right to tax these fran- 


| chises, was probably a good one. But on investigation I 
have become perfectly satisfied that it is not a good one. 
(Jranted for the sake of the arcumenft, and asa tact. 
that the existence of this corporation is an existence bv 
virtue of the law of California, just as the existence and 
rights of an individual, a living person, in the State of 
California is recognized, secured, and protected as one of 
| the citizens and inhabitants of that State; and granted, 


therefore, for the sake of the argument, that the State of Cali- 
tornia might tax the corporation as a corporation; and not 


speaking now on the question of equality, but the mere 
franchise apart from the Fourteenth Amendment,—we find 
that that is not this case; that the Constitution of Cali- 
fornia, its laws, and its administration by this board of 
State officers, (which your Honors have held, and rightly, 
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in one of the Virginia cases, and in ever so many other 
places, I suppose, may be exerted through the administrat- 


,% 


ing powers of a State just as well as through its Legisla- 


ture. and here it is exerted by them all,) is a tax not upon 
the existence Ol this corp ration. oul pon the tuculties 
that it is authorized to ex: rts and hat 1t does exert. 

There is no dispute about that. The Constitution begins 
by saylng that all franehis $. like ever’ LHniny else it enurm- 
erates—debts, dues, and property of ever kind—ls property, 
“are to be taxed in) ro} ortion their value. 

‘The question, therefore, is whether the operations that 
this corporation is carrying on, uot only in the State of 
California, but, as the findings show, out of it and beyond 
it—interstate and national operations —Aare merely, us it is 
argued on the other side, the existence of this artificial 


being, this association of five citizens of that State, or 


—_ 
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whether It IS 8Sometning 

And so I insist upon it that we have not here to con- 
sider the question at all Whether the State of California has 
the r 


tion is Whether it bas a rigut to tax this corp yrution in re- 


’ } i P 
nt to tax this corporation because it is, but the ques- 


speci to d hie lhe t/ ngs il is doing between States and over 
the nation, not under the authority of the State of California, 
but under the authority of the laws of the United states, 
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and nn absolute oOvedcience-——lIill com} uisor’s obedience—to 


them, and which, in respect to this particular doing, 
(although that is immaterial,) the State of California has 
consented that the United States may take hold of. That 
is the question. 


Now. therefore. the question is. Whether franchises of the 


company of which we are now speaking, being the right, 
and the exertion of that right, which the case finds did 
exist and is operative, to carry the troops and mails of the 
United States, and the interstate private commerce of 
the people of the United States trom Ooden, in the Terri- 


tory of Utah, across the whole State of Nevada and the 


whole State of California, to the Pacific ocean, and the re- 
verse, are the subject of State taxation. Whether this tax 
is not clearly and unmistakably, and without any escape, a 
tux upon the operations of this corporation that the United 
States has author i2 d and re quire ad it ft p rfoi Wm. all | that it is 
performing, as the case finds. ‘That is the question. 

If it be the question, [ can hardly suppose that it 1s 
necessary to argue it. And that is the question, and it is 
nothing else. We have nothing to do here with the ques- 
tion of whether a State may tax the existence of a private 
corporation or quasi-public corporation (because that isa 
mere phrase of fancy, and does not amount to anything) 
created by its own laws, or In respect to freighting that it 
carries on within the State, under the authority) of the 
State, and no other. 

But the franchise of this corporation that the case finds 
it has exerted is the right, whether derived from the State 
or nation. or trom both, to carry these troops and these 
mails, these supplies, and this commerce across the whole 
breadth of two States and half or two-thirds of the way 
across a Territory of the United States. That is what the 
ease finds it is doing, and that is the only tranchise that it 
is exerting with which this Court is called upon to deal, or 
that has anything to do with this case. 

My learned friends cannot escape from that by asserting 
that it is also Carrying passengers from Sacramento to San 
Francisco; that the State had passed laws In regard to 


border ot the State to another. That 


that, or from one 
would be a different question; and it is not necessary to 
discuss it, because from the finding of the Court—a posi- 
tive and affirmative finding, according to the truth, as we 
understand it—the chief and real value of the whole Ope- 
ration is that of the franchise of the defendant. derived 
from and exercised under the United States: and referring 
in a former finding to the fact that, while the defendant is 
a corporation ciniahal by the laws of California, that is, 


organized under it, it is a corporation authorized by the 
laws of the United States, setting that out, which was un- 
necessary, of course, and stating what they are doing under 
that in transacting the whole of this commerce as a mass 
and as an entirety. 

Now the State, we find, says we tax it all. 

The Curer Justice: The section of the statute authoriz- 
ing the assessment is printed in your brief on page 7, is it 
not ¢ 

Mr. EpmMunpbs: I think so. 


The CHurer Justice: The section ‘there states that the 
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the State, and shall include the rig Or Way, road-bed, 


track, bridges, culverts, and rolling-stock. And then, 


again, afte wards, it saves, “and the as sed ilue per mile 
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Is there any other prov: 1 for the tuxation or assessment 
Or the Value of tne TrancHoise ex ep! That whieh 1s implied 


in the last provision ? 
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Honors, or even in the Constitution of the State, (although 
it is in both,)it savs there that the whol inchise is prop- 
erty, in the very law itself, and thet mits the railway 
to the line of the State, the visible property. Its faculties 
and Operations are one thing and its tan ible property 


another. 


; L, | iy ' 4 : 4 ‘ ; | i * 
but the intangible mght to do everyt! yr that the cor- 
poration had a right to do, the Legisiatut ln terms said, 


must be taxed, and 1t meant to say itt, because it says you 
must take the whole franchise. ‘This finding 1s, that with 
or without law. [ do not care which, so tar as the State is 
concerned, this body of assessors did tax the exertion of 


every taculty and operation that that road was carrying on, 


The Curer Justice: It says the franchise shall be in- 
cluded within the term “ property ” as used 
Mr. EDMUNDS: Yes; that is the enumeration in the Con- 
Then it provides that they shall 


tax franchises. and all other enumerated prope rty. he 
} 


i tax the Vi se irancnise, 


and the Court finds that. and refers to the fact that they 


were exerting these things that were not anything but 


half a lerritory, and that 


stitution—all franchises. 


statute provides that they sha 


franchises over two States and 
the tax covers that. 

I should be glad to know on what principle, when we 
look the thing in the face and find what has been done, It 
can be maintained that the State has the power to do that, 
unless it has the power by name to tax the transmission of 
property from Ogden to San Francisco, because the taxing 
of the right and the business of doing that under the apt 
name of franchise is no sounder in point of law than the 


’ 


taxing of the thing itself by some other descriptive words, 
and there is no escape from it. 

The only trouble is that my learned friends on the other 
side (and with great respect, in the original hearing in the 
Court below, this distinction was, | think, not attended to) 
have forgotten the full effect as is now found here, that 
under the laws of Congress, not under the laws of Calli- 
fornia, (and I do not care if it was under both,) this road 
is now carrying on this business over two States and the 

half of a Territory, and that that is what its franchise is—the 
right to do that, the privilege of carrying on that opera- 
tion, and taking tolls for doing it. That is what the fran- 
chise is found to be, and it is not anything else. The 
being, the corporation, is the franchise of the corporators 
who compose it. A franchise is always an attribute, and 
not a being. 

So I say with great respect that it does seem to me to 
be clear, when you look at the Constitution and law and 
the action of the State officers, without constitution or 


— 
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Pal . } a ° +. ° ’ . 
without law, if you please, and to the finding of the Court 
In this case according to the trath, just as the Legislature 
said we should do. that the right to ecarrv on the business 

: j a y ; _ ‘ , : . 
“aus tne |iaws ol ie nited States have pro ided. that they 
may and shall carry on business between Ogden and the 
Silcpre ~ oft the Pacific 1¢) T if (401s i} Gre . ~ taxed hy this 
Qt vhacsl : » a 7 

ate as a whole, as a right to do it thing, as well as the 
right to do the thing of transporting ftreights from Sacra- 
mento to San Francisco 

4 4 . 4 . 

Vir. Justice VIaArrirws Lo vou mean to claim that, so 
lar as this company derives any tra ‘ise from the United 
_ ‘ * | : ’ . ? . 
States. even to be exer ; in Ua .. thbat that is not 
a subject of taxation in California; io you mean that, 
having a tTrancnise trom tne | i] i States to pe exercised 


‘ heat 


between Ogden and San Francisco, that the whole value of 


. * : ° x 
Oat OAs 0eehn taxed in Vallrornia, and | it tnatis tne wrong 


Vir. Ke DMUNDS: menun Dootn,. ll Vou! 3 mor please. I 
atiirm the first proposition. thal Vio ‘ Lis company 18 
dou rWitnin the Stat tf Calitorn a i i\ infra-state. that 
if wets The aut gi mn GQuLry to ado t nited States 
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the State cannot tax. Il mean. besides. on your Honor’s 
sie Damen ne ~ on e ¢ , - hont this 
second proposition, th! i apout that, 118 
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case Tnds that the Who anen ing the whole 
business Prom Word nto Sau Pitt SCO is veer included 
Im one mass DY This DOourd Ot assesssrs. und that uowever if 
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I he iti Lilt” ils ' ty or i] VO ai : ' Lriat rney could 
not tax the exertions of the tacul it were derived 
irom tne Lnited States in respect o mmerce across the 


halt oO} cl lerritory ‘iT i Lf Wid ) \ *» 1 7 hese are 


And if you! lionors will o1 ivr ur recollection 
this last cCiuse ot the maxartion OF DI iu I pr perty, visible 
property tthe ease of VPenniston—vou will see that Mr. 
Justice Strong, speaking for the Court, draws clearly and 


eXplicitls the distinction that [ am now stating, and says 


| t 
»* The State 


here, as the truth was, that is,in the Penniston cas 
of Nebraska had not undertaken to tax the franchise; that it 
only undertook to tax the visible thing, the tangible prop- 
erty; and the mere fact that the COMPA had a locomotive 
that hauled the United States mail, did not relieve it from 
taxation any more than it would if a private person had 
owned a locomotive that hauled the United States mail. 

Mr. Justice Fretp: You say that the finding is that the 
whole franchise is taxed. ‘| believe it savs it is a tax 
,claimed upon all of the franchise. 

Mr. Epmunps: “ All” and “the whole” are the same 
thing. I got the word “whole” from the law, from the 
code. There is no distinction between “all” and “the 
whole,” I suppose. 

Mr. Justice FreLD: ‘They might separate them. 

Mr. Epmunps: Yes, that is possible, but they did not. 
So that, if the distinction that the Court made in Fong so 
far as it did in the Penniston case (and I must say with 
great respect that [ am afraid we shall see trouble from 
that by and by), in holding that the visible property of 
this corporation, doing business with and for the United 
States in the State, was liable to local taxation until Con- 
gress should interfere—in going that far, the Court most 
carefully and distinctly, with a stated and clear perception, 
theught they had reached the verge of State authority, and 
in distinct terms clearly pointed out the fact that the 
franchise was not included in that taxation. 

Therefore I say, with great respect, that if you can only 
gee the state of the case as the Constitution and the law and 
the administrative action of the authorities of California 


have placed it, and so far as the act of Congress and the 


finding in this Court is coucerned—if you reverse this Judg- 
ment and uphold the State authorities upon that pot, you 
must say that the State of California has the right to tax 
the faculties that are being exerted in some respects (and 
they are indivisible for the purposes of this case; what they 


could be as a matter of administration hereafteris another 
thing)—you uphold the right of the State of California to 
tax the Operations that this road Is exe rting, not under the 
authority of that State at all, but underthe authority of the 
United States, and not even in the State at all, but by and 


under the authority of the United States in another State 


and it 


a Territory. 

And that is what they meant to do, because this whole 
business, unique on the face of the earth, was intended to 
be a device—a contrivance which should saddle a burden 
upon the people en 


iF 
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aged ln These Op rations out of pro- 
portion to everything that they do and everything that they 
“ure to do. for ine benefit of the rest’ ol mankind in that 
State, becanse they did not like the people thus diserim- 
inated against. That was what it was. So much for that. 

Now [ come to the othe: point, which am to discuss 
briefly, anc that is the question Ol equal mguts under the 
Fourteenth Amendment. The Constitution of the State of 
California says this, and it is worth while to pay attention 
to what it says, because that is supposed to be its way of 
expressing its meaning with precision, in order not to get 
into the contusion To which Vir. Justice Viiller called the 
attention of my learned brother on the other side. First is 
the detinition of property, uid the statlelnientl that all prop- 
erty should be taxed equally 1 proportion tO its value, 
which is asound and just proposition. ‘Then the definition 
of what is included in the word “ property ’— money, 
credits. bonds, stocks, dues, franchises, and all other mat- 
ters and things, real, personal, and mixed, capable of private 
ownership, witha provision excepting vrowlug Crops, prop- 
erty used for school Purposes, e., W hich may be exempted. 
Then it adds; “ The Legislature may provide, except in the 
case of credits secured by mortgage or trust deed, fora de- 
duction from credits of debts diue to bon i- fide residents ot 
this State.” As to mortgage debts, the deduction is made 


In another way. 
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That they have done, so that it is a part of the system 
and code of California. I have it here, but [ will not take 
time toread it; that in respect to every citizen and inhabi- 
tant of the State of California who owes a debt not secured 
by mortgage (I leave out “ deed of trust ’’ merely to shorten 
my phrase), he shall be entitled to a deduction of all his 
debts from the debts that are due and owing to him. In 
the case of a mortgage or deed of trust, the debtor shall be 
entitled (that is the substance of it, Ll am not quoting the 
language) to the same deductions, from the same _ policy 
and motive of justice and fair-play, that he is in respect to 
the other things that are personal not secured by deed of 
trust or mortgage. 

But in order to reach the absent mortgagee, the creditor 
who may reside in another State, a different device was 
resorted to; and that was the only motive for that, too, 
everybody must concede. I do not take any time to show 
that. In order to get that, they say you shall be taxed for 
your real estate, or any other kind of property, personal 
or anything subject to a mortgage or deed of trust, to the 
extent only of what it is worth after that mortgage debt 
is taken out of the sum of its value. Thisis a paraphrase, 
you understand, but I think it is a perfectly clear, honest, 
and true paraphrase. The Supreme Court of the State of 
California says that it is. It comes right around to the very 
same footing. 

Now, then, the State has provided, by Constitution and 
by law operating together, that, in respect of all debts 
owing by the tax-payers of that State that are not secured 
by mortgage, a deduction shall be made from their credits 
to a corresponding amount. In respect of all debts that 
are secured by mortgage or deed of trust, whether upon 
realty or personalty, they shall be entitled to the same 
deduction, but in a different mode. ‘That, I agree, is 


classification as we understand it. 


1] 


Having, therefore, established the general rule, which is 


equal, then it says 

Mr. Justice Braptey: There is a little discrepance, per- 
haps, in your statement. Debts are to be subtracted from 
credits. 

Mr. Epmunps: I thought I said that. 

Mr. Justice BrapLeEy: You said they were to be sub- 
tracted from the mass of assessable property. 

Mr. Epmunps: I did not mean that. I beg your Honor’s 
pardon for the slip of my tongue, if it had a tendency to 
mislead you. 

Mr. Justice BrapLey: If « man has no credits he gets 
no subtraction. 

Mr. Epmunps: No, sir; but if be has a mortgaged debt, 
then he has a subtraction, although that is not to be de- 
ducted out of assets on the other side, but is to be deducted 
out of the valuation property against which the assessment 
is to go. 

Therefore, I repeat what | was just saying, that we 
have the case now where the State itself, having pro- 
vided this general scheme of equality and fair-play upon 
just principles that its Constitution sets out, finds that it 
wishes to make an exception in respect to certain persons. 
This is one instance in which it does uot wish to have the 
burden of taxation borne equally by the property-bholders 
and the debtors of that State. This is what my friend 
calls a classification of property for the purposes of taxa- 
tion! And stated according to its clear and undisputed 
meaning in the Courts of that State and everywhere else, 
it is the bare and naked declaration that, while all the peo- 
ple of that State shall, in one form or another, by one 
classification or modus or another, have their taxation relate 
at the same rate to the mass of the property that they 
have, less the debts that they owe, including case of com- 


mon debts, credits, and in respect of mortgages, without 
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regard to that, there is one set of persons in that State 
upon whom that beneficent equality shall not rest. 

It was suggested that this was a statement that a par- 
ticular kind of property is not entitled tO this deduction 
because it is railway property, or milling property, or what- 
ever it is. If it were so, I should deny that the State of 
Calitornia, or any other State—if the Fourteenth Amend- 
‘ . : 


| . ; . ‘ ’ } 
Ine powers OTF a State in 


i 


ment applies to the limitation of 
regard to taxation In respect to equality, orto Taxation al 
all—would have the right to say that the property of the 
farmers, the farms in One county, or the farms in two eé Ull- 
ties, should be taxed at their full value, while the farms in 
all the other counties of the State should only be taxed at 
half their value. 

I should deny that, and deny it stoutly, and should state 
it only as the best argument that [ can make, that if the 

ft 


" . ‘ ‘ " 
Fourteenth Amendment really appiies to tuxation DV a 


| 
State at all, such taxation invades it. The taxation of 
things and of property, as this rene al California scheme 
is, and sets out to be, is one thin the taxation of an 
occupation and business is another thing. And wiile I am 
not Here to deny that it is within the competence of any 
State to tax the occupation of lawyers, what I say is, if 
they say that the lawyer who practices in two counties shall 
pay a tax on his house double that on the one who practices 
in one county, that it would not do. And if this corporation 
is an association merely of persons who are entitled to 
protection (which your Honors have kindly relieved us 
from discussing), then the case is precisely as if five per- 
sons by name were mentioned in this Constitution of Cali- 
fornia, and saying that those five persons so associated 
shall not have the benefit of the deduction of debts from 
their taxable mortgaged property that the other people had 
absolutely, in the first place ; and in the second place, if they 
own property in two counties, and do not own it in one, while 


other people, as this case finds, own precisely the same 


kind of property, devoted to precisely the same kind of 
uses, carrying on precisely the same sort of operations, are 
entitled to relief. and receive it. as the case finds, what 
sort of classification is that that is to uphold this monstrous 


7 . 
glad fo KNOW ? 


— 


injustice, I should be 


Tl e State ot California Si\s th it. 1D respect of the prop- 


erty of railroad and other quasi-public corporations, there 
shall not be this deduce Lion. { ioes not sav that, in respect 
ol property that is used for railroads, the railroad property, 
there shall nol be tl Is deduction. L hat may possibly he 
’ 7 ’ PA > ,. ’ | . } 
claimed to be a classification ou rT) nis case the othe 
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peop e that this Cause finds merelV as an instance to illus- 
trate a vast mass otf them, tbat the private persons who are 
not associated together, and who are not ealled a corpora- 
tion, who own and aL ‘rate railroads in two counties or in 
one, are ell tled to receive this deduction and equality of 
protection that the law vives to everybody else, 

ft is, therefore, as the law of the State Says itt terms, and 
as the fuct 1s found out to be, not on account of the nature of 
thy proj fi. haul it ig on aceount if f prertiare of the hy ind ff 
mihi 7/ th, yum Th thie TLL rshi) of it. \ iis 1s what it is And 
tnere is neo escupe ror it, uni SS Vou \ iolate the very lan- 
cuage of the Constitution itself; and, baving done that, 
you cannot escape from the fact that the State authorities, 
in) administering their law and © mstitution, put the col- 
struction pot it thraat d . and inat the private persons 
who are operating railroads in two or more counties of the 
State, or every othelt kind of qu isi-publie exertion, not cor- 


, 


Y tie saline thing. are entitled. and nnivers- 


ally. to the same e puality of deduction, taxation, and bur- 


porate, but doin 


den that the rest of the people are and that these are not. 

Oh, but, says the gentleman, that is on account of the 
fact that the railroad corporation gets a peculiar privilege, 
[t is a monopoly, and the State, having conferred this pe- 
euliar privilege and monopoly, may tax it. Granted that 
it eould tax a peculiar privilege and monopoly, that is not 
what it is doing; and, secondly, it has not done it. 
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The laws of the State of California and its Constitution 
give the right to form corporations of every kind, enumer- 
ating whole vast masses of business, including railroads, 
and matters of common and absolute right, and the nght 
of any five citizens or inhabitants of the State of California 
to proceed to organize and build a railroad from one county 
to another, or within one county, or wherever over the 
State, is just as absolute as your or my right would be if 
we were in the city of San Francisco to-day to drive out 
to the shore of the Pacific Ocean. 

There is nothing left, therefore, of the idea of a peculiar 
and monopolizing privilege which is to be taxed to one 
citizen because he has got something that some other 
citizen cannot get. It is acommon right, just as universal 
a right as a man has at common law, only that it requires 
five persons. 

Would it be a good classification to say, speaking of 
private persons, that if tive associated they should be taxed 
double on all their property, and if only four associated, 
they should not? Of course the idea stated is ridiculous, 

More than that, too, if your Honors please. In the State 
of California, by its positive and express law, it does not 
require even the association of five persons to build a rail- 
road anywhere, or to take private property auywhere by 
paying for it. The State of California by its laws in ex- 
press terms provides for the condemnation, when any 
person wishing to build a work of a public character, a 
ditch, flume, or water-course, aqueduct, or railway, or what- 
ever, may, without any corporate organization at all, pro- 
ceed to use, as these people have, as the case finds, and 
they may exert the same and every power that a corpora- 
tion can exert in Massachusetts, Ohio, or Vermont, coa- 
demning private property, and getting it for that use. 

Where, then, is this privilege, this exclusive right, this 
monopoly, this franchise, as it is called, that. this State 
undertakes to saddle with a double taxation? There is 
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nothing that this association of citizens of the State of 
California are doing under the name of this corporation 
that they cannot do as of right under the laws of California 
without any association at all. 

And, therefore, referring to the other point again to 
illustrate this, the case is precisely the same, and not other 
or different, as if these gentlemen composing this cor pora- 
tion had no corporation at all, and the State of California 
undertook to tax them for carrying the mails of the United 
States, and the whole business of carrying the mails and 
business of commerce of the United States from Ogden to 
San Francisco. The corporate character, therefore, plays 
no part in this power al all under the laws and Constitution 
ot California, except by this wicked and arbitrary edict, 
which Says, because you are a creature ol that nature, aud 


; 


not because of the nature of the thing you are doing or 
from whom you hold your authority, you shall be taxed 
double to everybody else. That is the case, and that is all 
I wish to Say about it The statement of it is the best 


argument I can make. 
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(Delivered January 12, 1888.) 


Vir. EVARTs said: 


If the court please: Former arguments held here, and 
the indications from the court, and the deliberate ascer- 
tainments and promulgations of the judgments of this court 
on the boundaries and bases of our argument, have brought 
this subject within a very narrow consideration. 

I shall address myself first to the question of the dis- 
parity of the exactions on this corporation in respect of its 
property, and the taxation of other persons subject to tax- 
ation in California. 

We are not here to discuss general notions and maxims 
of law, of wisdom, of prudence, in regard to taxation. 
We are not to appeal to you on the only discrimination 
or limitation that our learned opponent was disposed to 


admit applied to taxation ; that is, that taxation, when arbi- 


trary and wholly oppressive, was contrary to the principles 
of free government, and was therefore excluded; and that 
was the only limitation, and that was the narrowest bound- 
ary that, under the doctrine of the freedom of taxation to 
the States, or in its nature to any sovereign, it would 
admit of. 

If we were only under the law and the regulation of 
these general principles, it would be very difficult to find 
a footing before the judiciary upon which any particular 
tax could be thus discarded, for it would hardly be a judi- 
cial question. If the absolute freedom was in the State or 
sovereign that laid the taxes, to impugn a particular tax 
only upon these wide and general principles of justice and 
equity, and free institutions and free government, the 
answer necessarily would be that if this freedom of taxa- 
tion was not limited by any conceded arrangement of lim- 
itations, it could’ not be a judicial question whether those 
principles had been transcended 

It isin the arrangements of constitutions and of laws that 
fix what is equal and what is rigbt and what is consistent 
with the general principles of equal government that the 
difference is made between absolute governments and free 
governments. -And when the constitutions of free govern- 
ments are left unrestricted, unregulated, and unprotected, 
except under those general principles that would apply if 
there were no constitutional and legal arrangements, then 
we are outside of judicial inquiries. It is quite true that 
now and then, in discussions of constitutional limitations 
and constitutional protections, either in the State judiciary 
or in this court, or in other courts of the United States, 
questions of this general nature are debated, But it will 
be found, I think, that these debates resolve themselves 
into an illumination or influence thus shed upon a judicial 
determination whether the impugned transaction is within 


the protection of the Constitution and of the laws as estab- 
lished. 

Taxation, in its very nature, as from its root in the Greek 
word Tuzis, carries a notion of equality or rate, assessment, 
adjustment; for it is the arrangement or array upon which 
a gross burden laid by the State upon all its subjects is dis- 
tributed for their contribution 

Following that idea, and finding how many opportuni- 
ties of evasion, not necessarily willful or pernicious, except 
in consequences, might prevent this natural notion of 
adjustment, as being at the basis of all taxation, constitu- 
tional provisions have been introduced to limit and define 
the extent and range within which taxation ay be free. 
And we are to discuss the question whether the tax, as 
actually laid upon these particular corporations, is upon the 
equal arrangement and distribution of taxation which is 
imposed by the Constitution of California. For, I submit, 
it it shall be found that the actual imposition laid upon 
these particular corporations does not conform in substance, 
in operation, in the measure taken from this corporation, 
as compared with the measure taken from the general mass 
of tax-payers, it must be held that there is a disparity. 

But it may be said, as has been very judiciously observed 
by Mr. Justice Miller in the Illinois cases, it is a vain 
imagination that we can have an absolute equality and 
justice in this distribution of burdens, It may be, then, 
said, fairly enough for judicial purposes, that whenever, by 
administration or by application, incidentally—and in that 
infirmity which [ have referred to as brought into notice 
by Mr. Justice Miller—it may be said that the absolute 
requirement of equality, in the sense of justice, may not 
preclude some inequality in the nature and diversity of 
situations. But when a court has brought to its notice the 
actual disparity; that the disparity has been planned and 
intended; that it arose out of a situation exciting motives 


and directing purposes and objects; and that, then, the only 
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protéction of equality is to be found in a formal, modal 
inclusion, when in substance there is at bottom an absolute 
diversity and an absolute discrimination,—then, in distrib- 
uting justice between the different tax-payers, and making 
their equality to conform to the general purposes of the 
Constitution, you are not to treat it as being merely an 
infirmity iu the diversity of human affairs, and a disparity 
arisen only incidentaily and administratively. 

Either these corporations, for the purposes of taxation, 
and the people of California in general, for the purposes 
of taxation, are or are not within the protection of the 
fourteenth amendment. If they are, then we are to 
ascertain, by ordinary judicial methods and prudential 
considerations, whether the disparity exists. If the whole 
subject of taxation, resting, as we know, under a very 
large and necessarily independent possession of the subject 
by the States, in any of its forms, in any of its disparities, 
in any of its inequalities, in any of its injustice, is not 
within the protection of tbe fourteenth amendment, your 
Honors’ jurisdiction: over this topic would be lost. But 
this is not easy to say, when the court has held—and under 
its instruction upon this view we are proceeding with the 
argument—that citizens or inhabitants associated in cor- 
porations are, within the fourteenth amendment, persons 
to be protected, and in that sense the incorporations are 
to be regarded as persons within the fourteenth amend- 
ment. Then it is very difficult to draw any line between 
the protective equality secured by the fourteenth amend- 
ment against injustice in the form and administration of 
taxation of property among individuals which would not 
be comprehensive and efficacious in regard to the property 
of corporations. 

As was very well pointed out in the argument at the 
former hearing, here, by my learned associate, Mr. Ed- 


munds, there is no form of injustice and oppression in the 
experience of human affairs and matters of government 
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wherein) more injustice and more inequality is produced 
than under the forms of taxation. If, then, this principle of 
protection which suggested the fourteenth amendment 
looks at certain descriptions of citizens that need vigorous 
protection from the United States judiciary, then it is 
needed, in regard to that class, in respect to taxation quite 
as much as in regard to any other rights. It would hardly 
do to say that this court could not protect a class at the 
South by reason of there being a regulation of taxation 
that was equal and just among them distributively ; that 
there could be a different rate of taxation and adminis- 
tration in regard to whites that would be just and equal 
as among them as whites, but would produce an exemption 
to the whites and an oppression to the blacks. 

The equal protection of law, then, that was to maintain 
an equality of the law in their protection would necessarily 
require that the taxation thus distributed between classes, 
thus made equal in each class, but unequal between the 
classes, should be excluded by the judgment of this court 
as an invasion of the equal protection of the law. 

But if that be so, and in regard to taxation, due protec- 
tion would not be exerted over the classes in the case [ 
have now alluded to, it is very difficult to find, in the 
generality of the fourteenth amendment or in the neces- 
sary foundation of equality of taxation, auy permission to 
exclude from the vigorous and active protection of this 
court any inequalities not based Ona distinction between the 
races, but on a distinetion between the owners of property 
or tax-payers, irrespective of a discrimination in race. 
Nothing can be found, then, that will deprive these cor- 
porations from the equal. protection of the law in respect of 
taxation, short of a judgment of this court that the whole 
subject of equality in taxation, and protection against in- 
justice, is not within the fourteenth amendment. I shall 
proceed, then, upon this idea, that the corporations in re- 


spect of taxation are to be treated as persons that are to be 
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protected against inequalities in taxation of those persons 
compared with other persons included within the taxation 
of the States. 

And, dwelling but a moment, it is necessary to repeat 
what I insisted upon in the former argument, and which 
seems to be manifestly true, that the only ground and rea- 
soning upon which, under this clause and under the orig- 
inal protective clauses of the Constitution, corporations are 
counted as persons, is that those corporations are all made 
up of natural persons, and it is but a form of property and 
of protection against invasions of property of such natural 
persons that the corporations are treated as deserving of 
and receiving protection. It is only on that ground that 
what was, perhaps, a more difficult proposition, the faculty 
of suing in the United States courts, these corporations 
were treated as citizens in that sense; that is, that citi- 
zens owning, investing, and employing their rights and 
properties in corporations should have that protection 
against State exclusive jurisdiction which was given to citi- 
zens of different States in every other form. 

The reason that these corporations are to be protected at 
all is, that they are made up of natural persons, who, in a 
lawful combination consonant with the laws and policy of 
a State, unite, exercise, improve, employ, and make useful 
and profitable to themselves their own property. And 
when we are to approach these considerations of the con- 
stitutional provision and the actual taxation under the 
laws of California, we are to umderstand that it is all men 
and women and children whose property is in these com- 
binations and organizations that are called corporations. 
The proposition of entity, of political body, of tertium quid, 
are all contrivances of the law in conservation and protec- 
tion of all the rights of individuals that are united in these 
corporations, and not otherwise. All are advantages given 
for the public good, by which it shall be lawful to have 


certain operative, judicial entertainments of these corpora- 


ty 
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tions. But it is the property and the natural persons for 
which and for-whom these organizations are contrived by 
the law, and tor the use of the property and the enterprise 
ot the natural persons tiat are protected through those 
organizations, and only through them. 

before there came to be formal, logical, perhaps general 
and philosophical directions, as to taxation, in consti- 
tutions, there was much larger opportunity of allowing 
freedom of taxation, without any jodicial scrutiny that 
should subject them to a judicial approval or rejection. 
But when a State has undertaken itself to put in form and 
body its rules of equality and justice, which, in the judg- 
ment ol the learned counsel who opened here S80 ably 
against us, would put as the sole protection against ine- 
quality in the Constitution, and to say what shall be the 
equality, and there shall be found an application of 
inequality in the face of those injunctions and of those 
regulations, it does become strictly a judicial question. 

Now, is there anything clearer than that by the thirteenth 
clause of the Constitution of California an attempt was 
made, and apparently a very intelligent and very concise, 
but a very comprehensive and a \ ery rational preservation 
of equality—equality in the burdens of taxation that should 
be borne by property ; that Liere suoUuld be ho respecter of 
persons on the part of the State, nor organizations, nor 
ownerships, nor uses, nor profits, nor any favor or disfavor 
of movements and enterprises that were in accordance with 
the policy and the interests of society, or those that were 
less favorable or less valuable ? 

Certainly the framers of this Constitution could establish 
a proposition of that kind. [low have they said— 

“All property in the State shall be taxed in proportion 
to its value, to be ascertained as provided by law?” 


[ts value is all that is open to law. Its ascertainment of 
value is all that is open to law. ‘There is no power and 
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authority in law to make any distribution in regard to what 
property shall bear, nor as to what property is. For it is 
detined in the Constitution, after the specific enumerations, 
as evervthing that is capable of private ownership. The 
Legislature cannot interfere with that. Everything that is 
capable of private ownership is property, and the value of 
everything as property is the only estimation upon which 
distribution is to be made. All taxation is to follow prop- 
erty in proportion to its value, and nothing is left for legis- 
lation but to ascertain the value. 

There is, then, in this fundamental provision no license, 
no opportunity, for looking at property in the face in any 
other aspect than what it is worth. You gannot look at 
it to see by whom it is owned. You cannot look at it to 
see in what uses it is employed, except as that bears on the 
question of what, in its mere dead property, is its value. 
If you have two ships that are to be taxed, they are to be 
taxed by their value as ships as they tie there, as the sub- 


jects of property and of sale or estimation. Yon cannot 


tax one ship more: because it is used in foreign commerce, 
or another because it is used in coastwise navigation. If 
the project is a wise one and a possible one, then it is to 
be maintained in its true nature and efficacy, and without 
any abandonment of complete equality; and if this abso- 
lute constriction on the freedom of legislation on the topie 
should be abandoned, then it must be by a change of the 
Constitution. 

There is nothing in this clause of the Constitution that 
exempts this property of these corporations that have 
received their franchise from the United States, and that 
have a description that answers the purpose of calling 
them corporations having their roads in two counties from 
the universality of equality that is maintained and abso- 
lutely protected by the clause I have read. 


Now there comes in a clause of the Constitution that 
undertakes to do what? Not to ascertain values of this or 
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that piece of property upon the same principles and upon 
the same measure that are to include all other properties ; 
that is,in the simple nature, as I suggested, of its value as 
it lies as property, without respect to ownership, to manuage- 
ment, or to interests or objects for which it is employed. 
Under the next section—4—an arrangement is accepted of 
general application, by which a mortgage or deed of trust 
is to create an estate, for the purpose of taxation, in the 
lender of money or holder of the mortgage. And that 
covers this property as well; this proposition applies to 
all. There, to estates in a corporation like this, as well as 
any other, it provides: 

“ Except as to railroad and other quasi-public corpora- 
tions, In case of debt so secured, the value of the property 
affected by such mortgage, deed of trust, contract, or obli- 
gation, less the value of such security. shall be assessed 
and taxed to the owner of the property, and the value of 
such security shall be assessed ’’—to the mortgagee. 


[In these cases, all of them by which this partition of 
estate is made, taxes levied are a lien upon the property, 
and may be paid by either party to such security; and that 
removes the objection of any necessity in inequality in 
levying or collecting taxes of this corporation or other 
railroad corporations. Because, if the tax is laid in respect 
of the property of these corporations upon the ownership 
of the corporation, after setting apart the mortgages and 
taxing the mortgagees in respect to the mortgage, the 
lien on the property that is there to be a subject of taxa- 
tion is just as well secured in respect of the part that is 
adjusted for the mortgagees as for that adjusted for the 
corporation itself. 

Now there comes a question of administration of taxa- 
tion under which arises an inequality: “All property, 
except as hereinafter in this section provided, shall be 
assessed in the county, city, city and county, town, town- 
ship, or district in which it is situated, in the manner pre- 
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scribed by law.” I am reading now from section 10 of 
article 183 of the Constitution, which is found in various 
citations in the briefs. 

Let us understand what this is: “All property, except 
as hereinafter in this section provided, shall be assessed in 
the county, city, city and county,” and so forth, “in which 
it is situated.” That is imperative—the tax is to be 
assessed there, and “in the manner prescribed by law.” 
It cannot be assessed anywhere else. 

Now, what does this mean ?—not to be technical. It 
means that the tax, in respect of inequality or equality, is in 
regard to its equal pressure upon property that is subject to 
the distribution, and that that is to be secured, firmly 
secured, by having the assessment made in regard to all 
forms of property in the locality where the taxation is to be 
laid and collected. 

That is not a formal matter. Why was that putin the 
Constitution? In order that this equality of pressure might 
arise and be administered upon and among the tax-payers, 
so that they might know and understand and mutually sup- 
port and protect one another im regard to the equality of 
the taxation. 

Of course there is no protection of eqnality in regard to 
the burden that is to be raised trom the whole taxable 
values of the State. That is not taxation. That is an 
estimate or measure of how much is to be borne. 

The CureF Justice: Do you claim that this railroad 
company, or each portion of the railroad company, must 
be taxed 7 

Mr. Evarts: I do not necessarily apply it to them. | 
only point out what the discrimination is, and what the 
effect of that discrimination is, is yet to be shown. Now, 


as I have said, the estimate of what the whole State is to 
pay has nothing to do with taxation. That expresses what is 
needed; and then, when that is determined, taxation comes 
in, which is, that that mass shall be distributed and exacted 
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according to the measure of taxation provided, and not 
otherwise ; and inthe protection of the working of that 
equality, assessments are to be made local. 

It is not necessary to insist at length upon the value of 
that protection. The only exception from that proposition 
in this Constitution—that legislation cannot possibly intro- 
duce diversity in assessment—is contained in what I shall 
now read: 

“The franchise, roadway, road-bed, rails, and rolling- 
stock of all railroads operated in more thau one county in 
this State shall be assessed by the State board of equaliza- 
tion at their actual value.” 


And that board distributes this mass of taxation between 
the several counties in proportion to the miles of road in 
ach. 

But here is at once a separation of the taxable power 
applied to these railroads, these designated railroads, these 
described railroads, that refuses that administrative pro- 
tection of equality that is accorded to everybody else, and 
every form of property besides. 

This is not a provision, as your Honors will be so good 
as to notice, that all franchises shall be assessed, (which is 
the operative word to determine how much tax shall be 
paid,) by this State board of equalization. No matter how 
many tranchises there are, these State tranchises have 
got to be taxed by the local assessment of the neighbors. 
If it is a tranchise of the State, nevertheless, if that fran- 
chise is to be taxed, the measure of its taxation is lodged 
with the local assessors to determine it. 

And so with all the other property that is supposed to 
enter into a combination of railroads that should make a 
distinction between that property, as property tor taxation 
and value, from other property; all that, in its nature of 
roads, rights of way, rolling-stock, and all that—all that, so 
faras that comes to be a subject of classification—is not 


classitied at all in this manner of assessing. 
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It is, then, nothing but description of certain railroads ; 
and we see that this primary discrimination is made, and 
made not because it is railroad property, not because it isa 
franchise, for all other such property and all other fran- 
chises are left to local estimate and admeasurement of 
burden, but it is taking certain known and existing cor- 
porations that can find some formal—whimsical, I am 
almost justified in calling it—reason for making a ground 
of classification ; for what is there in the nature of things 
that a railroad that runs from the boundary of one 
county to the boundary of the adjacent county cannot be 
taxed for the half that is in either of those counties by the 
assessors, thut will measure it with all the property of tax- 
payers and under a distribution of burdens that is to be 
governed by this comparison presently, and by taxpayers 
there, consonant with the justice that has been provided 
by the Constitution ? 

No; no one can doubt that this disparity does not arise 
from any necessity in the nature of the corporation or its 
property. It is. but a manner of picking out these corpora- 
tions thus to be separately assessed by a different body, and 
by a body that does not apportion or assess taxes in respect 
to any person or any corporation else. 

What, then, has this board of equalization, this taxing 
body, to compare its ratio and its measure of values with ?— 
for that is what it all turns upon. The whole equality of tax- 
ation turns upon the equality of measaring property upon 
the same footing, in the aspect of value, with all the rest 
of the property of the State, and the practical mode I have 
shown you for securing that in regard to all other property. 
And then I find a designation, by description, that answers 
the purpose of taxing these railroads differently and by an 
irresponsible board in regard to its action being questioned 
by comparing it with other values. 

It is not too much to say that this transaction thus con- 
trived is not faration of this corporation. It is an exaction 
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planned specifically and wholly for this corporation, and 
by a process that has jurisdiction of, and admits of correction 
by, no taxation of other property than that, and exaction 
means in its proper terms—notl tuxution, which 1s distri- 
bution, but exaction, which is arbitrary. This very word 
carries in its meaning an arbitrary requirement. None 
is better illustrated than in the language of the Seripture, 
as showing in what association the word “exaction” is 
used, and how distinguishable it is from equality: “Re- 
move spoil and violence; take away exactions from my 
people.” 

Now the effect of this exaction is, that it is not put on any 
level with any other property. It is not committed to any 
board or administrative, distributive body that deals with 
anything else; and the only question is whether this is not, by 
care and purpose, a discrimination. And if the application of 
that discrimination produces the consequence of inequality, 
then it Is effectually secured, because the scheme and plan 
of this discrimination was to strike at the very point, which 
is the assessment, and taking these corporations out of all 
the ordinary and permanent provisions of the Constitution 
itself, that the equalization should not be committed to any 
board that had to deal with any other rates. There is no 
correction, no possible correction, ot the Inequality of this 
taxation—none whatever. ‘The proceeding of the equali- 
zation board does not deal with anything else. It takes 
these. very corporations, and does not compare values with 
any other property with which it is to comport and to 
which it is to be adjusted. 

Then it is a disparity serious and important. There is 
no remedy whatever of comparison with other property, 
because the judgment of this equalization board, in meas- 
uring the property here to be taxed, cannot be compared 
with the local authorities in their estimate of the values of 
the common mass of property that is taxed—none at all. 

It is, then, a dislocation of equality that is provided for 


14 


tax-payers, in subjecting this corporation to an entirely 
independent method of measuring that is neither corpar- 
able with, nor is to be made equal with, any other taxation. 


We will now look at what these properties are. ‘They 
are properties, so far as we are concerned here, (and it is 
apparently the regulating motive of the taxation of which 
we complain,) which have been instituted and endowed and 


furnished with authority and power by the Government of 


the United States. It is very clear that when the United 
States undertook to provide for an arrangement of this 
organized system of transportation, whose large and multi- 
form relations to society and the vation it is not necessary 
to insist upon, they found nothing in California but a por- 
tion of territory that needed to be included in the scheme 
of the United States. They did find besides that a cor- 
poration in existence had a right to build a railroad from 
the western to the eastern boundary of that State. That 
was not a special incorporation. It was a mere volunteer 
organization of citizens, with that faculty, under general 
laws of incorporation. 

The United States undertuok, not to build these structures 
out of the Treasury, and by the authority and administra- 
tion of the Government; they undertook to attract capital 
and enterprise, and to interest all the people of the country. 
They invited them to contribute of their substance to accom- 
plish these great results, and to incorporate their substance 
and their activity in this united structure. And they drew 
an immense contribution, and the United States furnished 
a very large contribution of their own. Twenty-five mil- 
lion dollars of loan and grants of immense tracts were 
their contribution, not to the State of California for taxa- 
tion—not for this corporation out there that was bounded 
by the State lines—but as the basis upon which they were to 
furnish the contributors ‘heir inducement to come in, and 
to come into what? ‘To come into this organization framed 
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by the United States. for this entire and valuable system, 
instrumentalities, opportunities of wealth, and means of 
earning. That was done. 

Was it to be imagined, can it be for a moment tolerated 
judicially, that contributions that had been made in the 
shape of subscriptions to the stock, or of money that has 
been loaned from private sources, and the immense first 


mortgage which the United States has permitted to be 


ylaced ahead of it—is it to be imagined. | sav. that all of 
laced ahead of it—is it to be imagined, I say, that all of 


this was not under equal distribution of taxation, but under 
taxation by the State that was itself to be measured, and 


separately measured, only by its opportunity, or its sense of 


justice, if you please, in the exaction ? 

[ do not now encroach upon the question of the franchise 
and the organization and the means being exempted from 
this State taxation. But I ask on this point alone that 
when the citizens at large of this country were expected to 
place their means at the service of the United States in 
carrying out this great enterprise which the nation itself 
declined to undertake, eo nomine, they had aright to suppose 
that either they were protected entirely from State taxa- 
tion, or if they were exposed to State taxation, it was only 
in so far as local property there employed and used, and 
there imbedded in the general mass of property, and open 
to taxation only as a part of that general mass, that they 
were exposing their funds and their contributions. 

Here you have a deliberate plan, under a form of classi- 
fication of certain railroad companies, to wit—a classi- 
fication of those that had railroads in two counties, (which 
[ submit is but a formal designation not really governed by 
any such consideration as that they happened to be in two 
counties,) but on the mere consideration that they describe 
a set of corporations—to give an opportunity of taxation 
that might, to the general judgment and interest of the 
tax-payers of that State, prove satisfactory or even be ap- 
plauded—a method of exaction from these bodies that was 
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not consonant with equality or justice, or with distribution 
on the general property of the State. 

It comes to this, that by a separate power of admeasure- 
ment over this subject, and over nothing else, and by a 
distribution as to the mode of taxation in common owner- 
ship different from that which is applied to this in regard 
to deduction of mortgages, it is, in the sense I have stated, 
an exaction which is to be taken upon no basis of compari- 
son, and by no administrative comparing, with any other 
tax. 
And thus it goes, on this plan, that an ezaction is to be 
taken from these railroads on these principles, and the 
residue required by the State is to be apportioned under 
the Constitution upon other tax-payers. 

We all know that merely verbal directions are of no 
consequence. If you have in the very essence of equality 
no protection and no responsibility in regard to that equal- 
ity, by having a board that deals with only one, and does 
not deal with the others, and, therefore, there is no oppor- 
tunity of comparison, of adjustment or of correction, you 
have made a separate system which justly can be called, 
not a taxation in the arrangement of burdens, but an ex- 
action upon independent considerations. 

We do not need to argue that, if there is to be equality 
imposed in regard to the subjects of taxation, it is an in- 
equality if in regard to some a deduction for debt is allowed 
and in regard to others it is not allowed. I can see no 
difference in the situation upon which the court bad before 
them the establishment of that proposition in regard to the 
national bank taxation, and that here. ‘The principle is 
the same. If there is an allowance for deductions from 
some and not from others, under a rule requiring equality, 
then it is a violation of equality that is to be corrected, 
according to law, if there is a tribunal to exert that power. 

At least, it is plain that this difference does not arise from 
administration or from necessity, or incidentally, or from 
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the nature of property. It does not rest upon that at all. 
It is then a classification of persons, of owners, of forms 
of investment, which is not permitted by the Constitution 
at all; and that inequality is produced only for these cor- 
porations, and all other corporations, or other franchises, 
or other corporate organizations, are all to be treated as 
under the rule of equality, no matter what difficulties of 
administration there might be in securing it, but with such 
securities and such equalities as are possible. 

So much, then, for the proposition of this being sedu- 
lously a separation and exaction measured only by the rule 
applied to this single body, and not applied to any other 
subject of taxation whatever. 

The questions arising in the Illinois cases in regard to 
taxation were not looked at by this court merely to see and 
determine that there was a difference in the arrangements 
and situation of property in regard to the difficulties that 
might arise in assimilating the taxation for railroads with the 
general, common distributive mass. No! This court care- 
fully looked into the regulation itself. You had displayed 
and argued before you the reason, the proposition, the shape, 
the manner in which this board of assessment in Illinois 
gathered together and looked in the face the property itself, 
in its detail, and adopted not a general and conclusive 
uggregate, but apportioned it upon principles of equality, 
of estimating what the stock was worth and what the se- 
cured debt was worth, and combining them and holding 
them up, therefore,as under scrutiny and comparison with 
the system of getting at the true proportionate values and 
taxable assessment of other property-owners of that State. 

Aud Mr. Justice Miller, expressing the opinion of the 
court, comes to the conclusion that this is an investigation 
and a faithful one, and that the details and opportunities 
of comparison of equality with other tax-payers were given, 
and it was pronounced as being as near an actual ratable 
distribution as could be obtained. 
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Now, here nothing is displayed, nor is there any such 
system here. Give us a taxation that first undertakes to 
find out what the value of the stock of these corporations 
is, subject to the previous burden or mortgage; then what 
the debts are worth in the hands of their holders. And 
then combining them, if you please, as matter of taxa- 
tion, you have nothing lett but the question of distribution, 
which we say is then obnoxious to the charge of inequality 
by not dividing the burden. 

But here you have directly and only before you a con- 
clusion of the board that so many millions of collars are 
by them named as the tax that is to be paid on the entire 
franchises and road-ved and other described property, and 
nothing less. 

Of course the regulations in Lllinois—the constitutional 
provisions—were different from those of California, and 
not so thorough and comprehensive, theoretically, as we 
have here, at least. but you looked atit. And now I 
proceed to the question of including in this taxation the 


franchise. 


What is a franchise in California? As I had occasion 
to point out in my former argument, so long as privilege 
and prerogative were imparted by legislative or sovereign 
act in favor of some persons and not in favor of others, it 
was an item of property ; it was a value; it was something 
that some persons possessed and other persons did not 
possess. And the faculty thus imparted gave to the 
fortunate recipients a measure of value that did not belong 
to property otherwise enjoyed. 

But what is the law in Calitornia and the Constitution? 
We have all in our States fought agajnst this kind of privi- 
lege and prerogative. We have tried to arrange by law 


so that whatever right there was and could be accorded 
should be accorded of common right. And in that State 
not only is it made a matter of common right to you and 
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me, and so many others as required to combine, to take 
these faculties as a matter of common right, and not of 
privilege OFr prer ative. No man can have it and another 
man have it denied him. All can have it. It no longer, 
therefore, becomes a franchise tbat is taxable in the sense 
of its being a privilege that can be measured by a State as 
accorded or not accorded, according to its favor, and the 
bonus of premium it would exact. Al! that has passed out 
of the law of California and of most of the other States. 

But more than that: In California a private person is ac- 
corded by the Constitution, and the laws in pursuance of 
it, with the privilege of eminent domain, and of all that 
makes a part of the occasions and needs of a hundred 
methods which require this exercise of eminent domain, so 
that the great torm (for it is nothing but form now) of ite 
being a corporation, to those caring nothing for the facility 
of managing, combining, or governing by majority, isa 
mere arrangement of legal faculties that are given as of 
common right to manage property. 

Now, as I say, an individual has a right to undertake, 
himself, the most, if not all these recognized forms of use- 
ful performance in the interests of the public, or in the 
faculties that belong even to a corporation, as I have said, 
not at the option of a corporation, but of individuals, 

[t is said that in this great mass of taxation this franchise of 
this State can cover any measure of exaction that you please. 
It must be unlimited, because there is nothing to compare it 
with. If all these corporations and these franchises can be 
included, not upon any principles of what franchises, as 
franchises ure to be measured as property in common use 
by all that undertake to combine under that form of cor- 
poration ; if. under this mere right to count a franchise of 
this State as of this measure or that measure, and all the prop- 
erty may be taxed not in accordance with justice and equality 
as towards other property, but yet the franchise is to crown 
it all and justify what must otherwise be regarded as arbi- 
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trary, (and is arbitrary under this method of administra- 
tion, if it is not comparable with any other road or any 
other measure,) then you have this whole matter of sepa- 
rate taxation and its validity turning upon what, under 
the laws of California, would seem to be but a mere imag- 
inary value as special property, because it is a property 
that every one may possess and enjoy. 

I agree it is property. When it is brought under the 
organization, under the arrangements and the uses, it may 
be taxed. But it must be taxed as property as it lies and 
in its value, on the same basis upon which other values are 
levied. 

And now for this question of what the franchise is that 
can thus be taxed. You will observe that in the require- 
ments of information to be laid before this board on the 
part of these railroads, the matter included is thus laid out 
for taxation in section 3664 of the Code. I read from pages 
12 and 18 of the Attorney-General’s brief, where this section 
is set forth, and it is not included in some of the other briefs: 


“Section 3664. The president, secretary, or managing 
agent, or such other officer as the State board of equaliza- 
tion may designate, of ANY CORPORATION, and EACH PERSON 
OR ASSOCIATION OF PERSONS OWNING OR OPERATING ANY RAIL- 
ROAD IN MORE THAN ONE COUNTY in this State, shall, on or 
before the first Monday in April of each year, furnish the 
said board a statement, signed and sworn to by one of 
SUCH OFFICERS, OR BY THE PERSON, OR ONE OF THE PERSONS, 
FORMING SUCH ASSOCIATION, showing in detail for the year 
ending on the first Monday in March in each year— 

1. The whole number of miles of railway in the State, 
and, where the line is partly out of the State, the whole 
number of miles without the State, the whole number 
within the State owned aud operated by such corporation, 
person, or association. 

2. The value of the roadway, road-bed, and rails of the 
whole railway, and the value of the same within the State. 

8. The width of the right-of-way. 

4. The number of each kind of all rolling-stock used 


21 


by such corporation, person, or association in operating 
the entire railway, including the part without the State. 

5. Number, kind, and value of rolling-stock owned and 
operated in the State. 

6. Number, kind, and value of rolling-stock used in the 
State, but owned by the party making the returns. 

7. Number, kind, and value of rolling-stock owned, but 
used out of the State, either upon divisions of road oper- 
ated by the party making the returns, or by and upon other 
railways. 

Also showing in detail for the year preceding the first of 
J anuary— 

1. The gross earnings of the entire road. 

2. The gross earnings of the road in the State, and, where 
the railway is let to other operators, how much was derived 
by the lessor as rental. 

3. The cost of operating the entire road, exclusive of 
sinking fund, expenses of land department, and money 
paid to the United States. 

4 Net income of such year, and amount of dividend 
declared. 

5. Capital stock authorized. 

6. Capital stock paid in. 

7. Funded debt. . 

8. Number of shares authorized. 

9 Number of shares of stock issued. 

10. Any other facts the State board of equalization may 
require. 


It is obvious that in demanding and receiving this state- 
ment from these corporations this board has laid before it 
all their operations and requirements. It is not, therefore, 
a question of the value of the things that are within the 
State. ‘The elements are required of what belongs to this 
corporation outside of the State everywhere, its whole op- 
erations and its whole earnings, aud the opportunities thus 
given under the name of a franchise which is included 
by the constitutional clause and by the statutory arrange- 
ment of taxing by bringing in a franchise of this whole 
establishment. 

Mr. Epmunps: And by the taxation itself? 
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Mr. Evarts: Yes, and by the taxation itself. The meas- 
urement is given for the whole. It is, therefore, put upon 
an entirely different footing from any other taxation which 
has nothing to do except with the dead value of a piece of 
property. Everywhere else that is so. But now it is the 
organization ; it is the opportunities of earnings—the actual 
earnings, the occasions, the property from Ogden to San 
Francisco. And that is exacted, and out of that is made 
a mass of its debts; all that are its payments except those 
for the sinking fund and the money paid to the United 
States and cost of operating; all that is excluded, and out 
of that comes an entirely undistributive and unsecurable 
result drawn of the mere will, with no comparison possible 
of what shall be put down, and they can put it down at 
what they please. 

Now, how much in the estimation of the aggregate, 
including the franchise, may the franchise itself be taxed ? 
I ask your Honors’ attention to the very pertinent observa- 
tions of Mr. Justice Miller in the Lllinois Railroad Cases; he 
shows how much a franchise could be taxed in the nature 
of its faculties when the material property was of no value. 
I read from pages 606 and 607 of that very long case: 

“It is unable to pay any interest on its bonds. Its capi- 
tal stock is of no value. The company is insolvent and in 
the hands of a receiver. But the board of equalization 
assessed the capital stock and franchise at $2,003,415, and 
its tangible property at $2,629,367, thus assessing a prop- 
erty which pays but little, if anything, beyond its running 
expenses at the sum of $4,632,782. 

‘This sounds plausible; but it is nothing more. Con- 
cede for the present that the capital stock is sunk and is of 
no value; concede that the funded debt of the company 


has at present no market value, or is unsalable,—there 
remains what is valued as worth over $2,600,000 of real 


and personal property, which, like all other property of 
individuals or corporations, ought to pay its proportion of 


the public burdens.” 


-» 
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That, of course, we all understand—that the property is 
to pay a tax whether it is burdened or not: 

“There also remains the value of the franchise, which 
is not destroyed by the circumstance that the road does not 
pay interest on its debt. Does anybody believe that this 
debt is of no value; that the holders of it attach no value 
to this franchise ?”’ 


And enlarging upon it with very great clearness of illus- 
tration, it proceeds in the final result to this: 

“Tt is this franchise which the Legislature of Llinois in- 
tended to tax, which it had a right to tax, and in taxing it 
committed no injustice, if it was fairly assessed, though the 
corporation which holds it may be so utterly bankrupt that 
it must necessarily pass from it into other hands. In those 
hands, disembarrassed of its overweight of debt, who shall 
say that it is not worth $2,000,000? And who shall say 
that such is not the real value now of this franchise?” 


Now this I refer to only as showing how large a range is 
open upon mere estimate of present or future values of a 
franchise or expectations, rational expectations, if you 
please, of some upshot in the matter some time or other. 
It is only on that point—in the largeness of the just 
measure, perhaps, that nay be put on the prospective or 
hoped-for value of a franchise. 

If it be true, then, that so large a range of opportunity 
for a just measure of franchise under this legislation, under 
this Code, under this Constitution, which has undertaken 
to say that nothing but property shall be taxed, and only on 
value shall be taxed, is it to be said that a corporation situ- 
ated as this, with a great debt, without any dividends of any 
value to its shares, if you please, or, at any rate, of any fall 
value, and all this open property to be taxed, which we 
understand is to be properly taxed separated from franchise, 
organization, uses, and means—is it to be tolerated that 
under the name of franchise this corporation is subject to 
the taxation of the State of California, and the United 
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States Government is subject in its means and in its instru- 
mentalities which it has organized, and in its own debt, 
which it holds and has used as a means for building the 
road, that that franchise is to be exaggerated and meas- 
ured by the largeness of this great enterprise organized by 
the United States, and having its value, if it has any, not 
in its being a local, California corporation, (and its fran- 
chise is not taxed, therefore, there as a California taxation 
on a level with other franchises at all,) but there is, there- 
fore, this connective value, means, enterprise, instrumen- 
tality, earnings, obligations, as well as opportunities to- 
wards the United States to be estimated and taxed ? 

We have, in a recent decision of this court in the Sink- 
ing Fund Cases, a very clear conclusion, as it seems to me, 
in the opinion of the majority of the court as pronounced 
by the learned Chief Justice, in which it is summed up, as 
[ understand, that for the purpose of equal domination on 
the part of the United States over the Central Pacifie road, 
with its domination over the Union Pacific, these fran- 
chises and faculties imparted to and used by the Central 
Pacific, notwithstanding it had an origin of an organization 
of the State, was on the same footing in all regards, for 
the purposes then under discussion, of course, only, that 
the Union Pacific was. After stating how narrow was the 
basis upon which the California corporation rested when 
the United States took hold of it, the learned Chief Justice 
said : 

“ By the act of 1862 Congress granted this corporation 
the right to build a road from San Francisco, or the navi- 
gable waters of the Sacramento river, to the eastern bound- 
ary of the State, and from there through the Territories 
of the United States, until it met the road of the Union 
Pacific Company. For this purpose all the rights, privileges, 
and franchises were given this company that were granted 
the Union Pacific company, except the franchise of being 
a corporation, and such others as were merely incident to 
the organization of the company.” 
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And summing up, then, the further considerations which 
bring into view the whole body of the legal relations, he 
continues: 

“Under this legislation we are of the opinion that, to 
the extent of the powers, rights, privileges, and immunities 
granted these corporations by the United States, Congress 
retains the right of amendment, and that in this way it may 
regulate the administration of the affairs of the company 
in reference to the debts created under its own authority, 
in a manner not inconsistent with the requirements,” &c. 


For the purposes of the domination of the United 
States over the Central Pacific, it was given these functions, 
these faculties, these means, these instrumentalities, and 
these franchises as they came from the United States to 
this corporation, although it had a native faculty of being 
a corporation—which we have shown was no privilege at 
all, but the mere common right that everybody in that 
State had to be a corporation. Can you refuse to deny 
this method selected for taxation, and decide that neces- 
sarily taxation has been withheld from this franchise that, 
in the language of the court through the Chief Justice, 
has made it all substantially that it is—all that it is in its 
duties, powers, means, wealth, and opportunities of gain, 
all proceeding from the United States, and all, therefore, 
place it under the same subjection to the administration of 
its means, and the exaction of its debts to the United 
States that belonged to a corporation that,originated, as 
the Union Pacific did, from the establishment by the stat- 
ute of Congress ? 

Unquestionably, then, unless the Union Pacitie could 
be taxed on its franchise by the States through which it 
passes—unless these franchises of the United States that 
have been joined with, and bave swollen the wealth, the 
revenues, the taxable property of this local corporation 
of California—unless they are open to unlimited taxation 
by the State of California—it is impossible that this court 
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should hold valid this taxation, as it has embraced the whole 
mass, (including these franchises separated for taxation 
from all other California franchises,) separated from all 
organization of property, and administered by the State of 
California wholly at its will, without any reference to the 
relation of the United States in its organization, its means, 
and its instrumentalities, without reference to the twenty- 
five million dollars of debt that is due to the United States, 
and that now year by year, under the taxation of Cali- 
fornia, is postponed to that extent by the first burden of 
taxation extracted from it, and that burden is exaggerated 
and measured by the faculties that the United States itself 
has imparted to these corporations. 

No; there is no getting around the fact that this State 
taxation can only be sustained, if at all, because the United 
States adopted this corporate faculty, (the company and 
corporation,) it has made itself the master of these instru- 
mentalities and means for taxation, and that the State 
maintains its control and domination over the incorpora- 
tion, which has itself been enveloped and smothered, one 
may say, in the great faculties imparted by the United 
States. Unless you can hold that, you must hold that the 
taxation as now presented to you is not valid because it 
does include a taxation of wealth, resources, means and 
subjects, and of obligations to the United States, usurps 
control and impediment over and against all these by this 
taxation. 
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should hold valid this taxation, as it has embraced the whole 
mass, (including these franchises separated for taxation 
from all other California franchises,) separated from all 
organization of property, and administered by the State of 
California wholly at its will, without any reference to the 
relation of the United States in its organization, its means, 
and its instrumentalities, without reference to the twenty- 
five million dollars of debt that 1s due to the United States, 
and that now year by year, under the taxation of Cali- 
fornia, 18 postponed to that extent by the first burden of 
taxation extracted from it, and that burden is exaggerated 
and measured by the faculties that the United States itself 
has imparted to these corporations. 

No; there is no getting around the fact that this State 
taxation can only be sustained, if at all, because the United 
States adopted this corporate faculty, (the company and 
corporation,) it has made itself the master of these instru- 
mentalities and means for taxation, and that the State 
maintains its control and domination over the incorpora- 
tion, which has itself been enveloped and smothered, one 
may say, in the great faculties imparted by the United 
States. Unless you can hold that, you must hold that the 
taxation as now presented to you is not valid because it 
does include a taxation of wealth, resources, means and 
subjects, and of obligations to the United States, usurps 
control and impediment over and against all these by this 
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mentalities selected by Congress to carry into operation the 


powers granted to the General Government. A tax upon its 


franchise, upon its right to exist and operate, is, within the 


meaning of all the authorities, a tax upon the means and instru- 
mentalities of the General Government, Without the express 
consent of Congress no State can impose such a tax. The tax 


imposed upon the right to exist and operate is a tax upon busi- 


ness, and, part of the business of the defendant being interstate, 
H therefore the tax is void under the commerce clause of the 


National Constitution. The State Board of Equalization had 


no authority, even under State laws, to impose a tax upon busi- 
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for value the franchises and corporate powers exercised by the 
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from the National Government—is exercised for the benefit of 


that Government, and this right cannot be the subject of State 


EET ene agra ee: oh eM Nee ge ERs 


recess oi canta eect cnareacicnnbibtinigb nan 


Page. 


.-~ 186-137 


Company to do business, even in the State of California.... .137-138 


vieman diisieds ausians ae 


Bee Gate OE GIG GE GIGS cenenin cone comms coda esc cane 


The Union Pacific Railroad Company a national corporation ...— - 


The Pacific railroad acts compered with the act creative of the 


Bank of the United States.___- a sea eed 


—- 
a 
ome 
~ 
° 
tte 
w~ 
_ 
— 
,— 
=p 
bus © 
a, 
_ 
we 
- 
—-s 
ome 


A brief reference to the history of the times in whi 


road acts were passed A ee oo 


The exemption claimed -.___. / aici 


4 
ee 


The Central Pacific Railroad Company is an instrument of the Gen- 


eral Government ..___- era, 
The power to create implies the power to preserve 


Congress may select the means or instrumentalities of the National 
Government, and may constitute a corporation or natural person 
the agent to carry into execution the laws passed in pursuance 


of the National Constitution ..——-. a ss 


A State cannot destroy the agents selected, nor can it interfere, im- 
pede or hinder the execution of any law by Congress passed in 


pursuance of the National Constitution : 


The power to tax is the power to destroy . ...-. mainte 
* 
Early adjudications defining the relations which the means or instru- 


mentalities of the General Government bear to the States a 


The right to tax the means employed by the Government of the 
United States for the execution of its powers never existed, and 


the question whether it has been surrendered cannot arise ._~—-- 


Transcontinental roads were born of war — ...... .....- bn een 


150 


153 


157 


162 


169 


Sen ven Ramet a8 


i 


Sabai dhmiesigenamimemnonmnas eee: annem odin nn 


I ia a i i ak sii wali 


Some adjudications upon the relations of the Pacific railroads to the 


National Government ._. imitans ia ale 


Later adjudications upon the relations which the means and instru- 


mentalities of the General Government bear to the State... _.. 


In the Peniston case it was held the immunity rested upon the fact 
that the person or corporation claiming it had been selected by 
the General Government as an agent in the execution of its 


ID sinininene cthtin dtimin seinen anne atten dentine enn nnaie sie 


That the question was not whether the corporation was a State or 


Page. 
170 


175 


Federal one but whether it was an agent of the Government_175, 176, 177 


The exemption from State interference results not from the fact that 
Congress has declared that the State shall not interfere, but from 
the fact that the Constitution of the United States and the laws 


made in pursuance thereof are supreme. ....-.......--.... .--- 
Beh. COMIOS VORP OOON CEs 00N00 .0.e cccnas cocwcs concus sone nwiniin 


A tax upon the right of the Central Pacific Railroad Company to 
exist and to do business is a tax upon interstate commerce and is 
obnoxious to the commerce clause of the National Constitution. 
For this reason and for the further reason that the State Board 
of Equalization had no authority under the laws of the State of 
California to impose a tax upon business or to value such busi- 


ness in making the assessment the tax imposed is void_-.... ...- 


Mz. Justice Bradley upon the taxtation of such business ..---. .--. 


180 


181 


184 


Page. 
The business of carriers in foreign or interstate commerce cannot be 
taxed by the State under the plea that they are exercising a 
franchise ...... cab atastil dadiimmusinen< ws seni: baa 187 
The corporate franchises, the -property, the business, the income 
of corporations created by a State may undoubtedly be taxed by 
the State, but in imposing such taxes care should be taken not to 
interfere with or hamper, directly or by indirection, interstate 
or foreign commerce or any other matter exclusively within the 
jurisdiction of the Federal Government. This is a principle so 
often announced by the courts, and especially by this Court, 
that it may be received as an axiom of our constitutional juris- 
prudence -...... snendn iilinndiain A wunniiad egdn wins 187 
Caer Justios Walle apen this tepte. ... cane cous -ccnteusiaee. =e 
The defendant derives many, if not all, of its franchises from the 
General Government ....-. iin didi sini: arian ; s——nndn we 
So here Oy Ghee Court (00 ©. GH, Tee hccccces cocune coum seein ae 
The assessment upon which the action in each case is based is void, 
because it included the valuation of property and business over 
which the State board had no jurisdiction and which the law 
required should be valued and assessed by local assessors. .... 196 
Theory upon which this assessment was made... . . .... 199-201, 202, 203 
Section 3665 of the Political Code is unconstitutional.... .......... 200 
o 
We RE GOUTIIOE.. cinta dienes ence sete on nnpe contin aun 


Mole defined .......... an ennitinbamenen «mentum: Te 


ond 


REG TARE LD LEN EMR 08S 
= 


XII 


The State board included in its assessment the right to exist and to 
operate; it valued the business of the Company and blended that 
value with the ad ralorem values it had placed upon property. 
The constitution of California, the laws of California, confer no 
such authority upon the State Board, and for this reason alone 


the judgment of the court below should be affirmed ..__.. ..._ 


The law of the State of California under which the proceedings in 
these cases were instituted in the superior court and the law in 
force which prescribes the mode and manner of collecting taxes 
assessed by the State Board of Equalization are special, and violate 
the provision of subdivisions 3 and 10 of section 25 of article 4 of 


the constitution of the State of California. .... .... .__- 2. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


No. 664. 


PEOPLE OF THE STATE OF CALIFORNIA, 


PLAINTIFF IN’ ERROR, 
v8. 


THE CENTRAL PACIFIC RAILROAD COMPANY, 


DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 


This action was brought in the superior court of the city 
and county of San Francisco, State of California, for the 
recovery of certain county and State taxes claimed to be 
due from the Central Pacific Railroad Company under an 
assessment made by the State board of equalization upon its 
franchise, roadway, road-bed, rails, and rolling-stock. 

The amount claimed is three hundred and seventy-five 
thousand thirteen and ,4;'5 ($375,013.47) dollars. 

This case was removed to the circuit court of the United 
States for the district of California, and there judgment was 
rendered in favor of the defendant. 

The case in this Court stands upon the pleadings and 
findings, and all of the questions involved are thereon 
raised. 
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The answer puts in issue all the material allegations of 
the complaint and sets up various special defenses. With the 
exception of a plea of tender, all of these defenses would 
have been available under the denials in the answer. 

The case made by the pleadings and special findings of 
fact is as follows: 

On the 28th of June, 1861, a corporation was formed and 
organized under the laws of the State of California under 
the name of the Central Pacific Railroad Company of Cali- 
fornia. The purpose of its formation wag to construct, own, 
and operate a line of railroad and telegraph from the city of 
Sacramento to the eastern boundary of the State of Cali- 
fornia. 

On the Ist day of July, 1862, the Government of the 
United States undertook to procure the construction of a 
line of railroad from the Missouri river to the Pacific Ocean, 
and to that end Congress passed act entitled “An act to aid 
in the construction of a railroad from the Missouri river to 
the Pacific Ocean, and to secure to the Government the use 
of the same for postal, military, and other purposes.” 


U.S. Statutes at Large, vol. 12, p. 489. 


By theact certain persons therein named were erected into 
a corporation, under the name of The Union Pacific Rail- 
road Company, and that corporation was authorized to con- 
struct, own, and operate a line of railroad and telegraph 
from the Missouri river to the western boundary of Nevada 
Territory. By this act, the more certainly to secure the 
completion of the road, Congress authorized the Central Pa- 
cific Railroad Company of California to construct a road on 
that part of the route which lay between the Pacific Ocean 
and the eastern boundary line of the State of California, 
and conferred upon that corporation the same powers and 
clothed it with the same privileges and immunities which it 
conferred upon and clothed the Union Pacific Railroad Com- 
pany with. 
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On the 2d of July, 1864, Congress passed another act 
amending the act of July, 1862, and granting additional aids 
and authorizing the Central Pacific Company to build east 
of the California State line and until it met the line of the 
Union Pacific. 

The declared intent and purpose of Congress in passing 
these acts was to secure the completion of a railroad from 
the Missouri river to the Pacific Ocean, and to secure the use 
thereof for all time to come to the Government of the United 
States for the transportation of its mails, public stores, troops, 
and munitions of war, and to require said line, so far as the 
public and the Government were concerned, to be operated 
as one connected, continuous line. 

[n 1870 the Central Pacific Railroad Company of Cali- 
fornia and the Western Pacific Railroad Company formed 
themselves into one corporation, under the name of the Cen- 
tral Pacific Railroad Company. 

The Central Pacific Company constructed a line of road 
from the city of Sacramento to a connection with the Union 
Pacific railroad at a point near Ogden, in the Territory of 
Utah. Both companies complied with the several acts of 
Congress, and there is now in operation a continuous line of 
railroad from the Missouri river to the Pacific Ocean. 

When the present action was instituted against this com- 
pany, and at the time the assessment in question was made, 
the United States had and now have a lien, created by the 
acts of Congress of 1862 and 1864, of about twenty-seven 
million of dollars, with a large amount of interest, upon its 
rolling-stock, fixtures, and franchises, and there are also out- 
standing bonds of about the same sum, issued by the com- 
pany prior to January 1, 1875, and secured by a mort- 
gage upon the same property. There was also at that time 
and still is a mortgage upon the lands granted in aid of the 
road. These lands are not and have never been inany way 
connected with the railroad business of the defendant. They 
are agricultural and grazing lands, held, owned, and used 
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for farming and grazing purposes. All of these lands to 
which they had obtained title were, in the years 1880, 1881, 
1882, 1883, and 1884, assessed by the assessors of the re- 
spective counties in which they were situated at their full 
cash value, and no deduction from said value was made or 
allowed on account of the mortgage or the indebtedness se- 
cured thereby. On the contrary, the laws of the State of 
California under which the assessors acted in making such 
assessments prohibited any such deductions from said 
values on account either of the mortgage or the indebted- 
ness secured thereby. In each of said years the defendant 
paid in full, at the time the same became payable, all taxes 
levied upon said lands, amounting, in the aggregate, for 
State, county, and municipal purposes, to over one hundred 
and thirty thousand dollars. 

The laws of the State of California then and ever since in 
force provide that in the assessment and valuation of lands 
of like character and situation and in every respect similar, 
both in quality and use, not owned by railroad or other 
quasi-public corporations, a mortgage thereon by which a 
debt is secured shall, for the purposes of assessment and taxa- 
tion, be deemed and treated as an interest in the property 
affected thereby, and that in the assessment and valuation 
of such property for the purposes of taxation the value of 
said debts shall be deducted therefrom and the owner of said 
lands or property only assessed and taxed for the value in 
excess of the value of such debts. 

From the findings it appears that on the 15th day of 
August, 1885, the State board of equalization (folio 110) 
made a pretended assessment, for the purposes of taxation 
for the fiscal year of said State then next ensuing, upon the 
franchise, roadway, road-bed, rails, and rolling-stock and 
property of said railroad against defendant. 

This assessment was not made separately upon the fran- 
chise, road way, road-bed, rails, and rolling-stock or any prop- 
erties of said railroad, but all of said properties were blended. 


5 


This is the assessment upon which the several taxes men- 
tioned in the complaint were based. This assessment in- 
cluded all property and kinds of property mentioned in 
section 3665 of the political code of California, as amended 
March 9, 1883, except depots, stations, shops, and build- 
ings erected upon the space covered by the right of way, 
which last-mentioned property was assessed, as provided in 
said section, by the local assessors, and except steam boats. 

Section 3665 of the political code of California, as amended 
March 9, 1883, provides, among other things, that the State 
board of equalization must meet at the State capitol on 
the firsts Monday in August and continue in open session 
from day to day, Sundays excepted, until the third Monday 
in August. At such meeting the board must assess the fran- 
chise, roadway, road-bed, rails, and rolling-stock of all rail- 
roads operated in more than one county. Assessment must 
be made to the corporation, person, or association of persons 
owning the same and must be made upon the entire railway 
within the State, and must include the right of way, bridges, cul- 
verts, wharves, and moles upon which the track is laid, and all 
steamers which are engaged in transporting passengers, 
freights, and passenger and freight cars across waters which 
divide the road. 

The depots, stations, shops, and buildings erected upon 
the space covered by the right of way are assessed by the 
assessor of the county wherein they are situated. 

The assessment involved in this case included all the 
property and kinds of property mentioned in section 3665 
of the political code except depots, stations, shops, and build- 
ings erected upon the space covered by the right of way, 
which last-mentioned property was assessed, as provided in 
said section, by the local assessors, and except steamboats. 

Finding 21, folio 111. 


The assessment in question included not only the franchise, 
the roadway, the road-bed, rails, and rolling-stock of the 
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company, but also included wharves and moles upon which 
the track was laid. 

Section 10 of article 13 of the State constitution of Cali- 
fornia provides that all property except the franchise, road- 
way, road-bed, rails, and rolling-stock of all railroads ope- 
rated in more than one county in the State shall be assessed 
in the county, city, city and county, town or township, or 
district in which it is situate,in the manner prescribed by 
law. | 

The laws of the State prescribe that all property except 
that above mentioned shall be assessed in the county in 
which it is situate by an assessor elected by the people of 
such county. 

The pretended assessment made by the State board of | 
equalization and the tax claimed is upon all of the fran- 
chises, the eyistence and OPERATION of defendant, and upon 
all the franchises and corporate powers held and exercised by 
defendant, as well as its right To Exist and TO OPERATE. 

Finding 30, folio 120. 


It is also found (finding 22, folio 111) that the State board 
of equalization in making such assessment pretended to assess 
to and against the defendant the full cash value of said rail- 
road; roadway, road-bed, rails, roliing-stock, and franchises, 
as described in section 3665, without deducting therefrom 
the value of the debts or any part thereof secured by the 
mortgage given and existing thereon. 

And again (folio 112) that the State board did not treat 
said mortgages as an interest in the property, but assessed 
the whole value of the property to the defendant in the same 
manner that it would have done had there been no mortgage 
thereon. 

It is averred in the answer (folios 23, 35, and 36) and found 
as facts (folios 104,115, and 116) that many of the bonds 
secured by the mortgage upon the road “ now are and ever - 
have been owned by citizens and bona fide residents of the 


7 


State of California;” that the local assessors for each of the 
years since the adoption of the State constitution of 1879 
“ have assessed to the owners and holders thereof (holders of 
said bonds) the indebtedness of the defendant secured by the 
mortgage herein mentioned, but never have, nor does the 
law permit them so to do, made any deduction from the as- 
sessment of any of the property of this defendant on account 
of the assessments made to the holders of such indebtedness.” 

[t is averred in the answer (folios 36, 37,38, 39, and 40) and 
found (folios 116, 117, 118, 119, and 120) that at and before 
and ever since the adoption of the constitution of California 
now in force there were and are existing under the laws of 
said State corporations of various kinds, formed for the pur- 
pose of and actually operating and doing business and hold- 
ing and using and operating property in more than one 
county in said State, and at all said times there were and 
there now are divers natural persons, residents of said State, 
operating property in more than one county in said State 
and at all of said times there were and now are railroads 
owned by corporations formed under the general laws of 
said State, and also by natural persons, which are only oper- 
ated in one county. By the provisions of section ten of arti- 
cle XIII of said State constitution persons operating rail- 
roads in more than one county in the State have been singled 
out from all other persons operating property in more than 
one county and denied the right, common to all other per- 
sons, to appeal for relief from overvaluations of their prop- 
erty by assessors to the local board of equalization, and de- 
nied the rights and privileges accorded by the laws to all 
other persons in that respect. 

Corporations in said State of California now are and ever 
have been formed under general laws relating thereto, and 
railroad and all other corporations, except public corpora- 
tions formed or organized for the government of a portion 
of the State, now are and ever have been designated by the 
laws of California as private corporations. Under the pro- 
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visions of the laws relating to the formation of private cor- 
porations such corporations may be formed for any purpose 
for which individuals or natural persons may lawfully asso- 
ciate themselves together ; and there now exists in California, 
and ever have existed, corporations formed under said laws 
for fire, marine, mutual life, health, and accident insurance, 
building, constructing, and operating railroads, wagon roads, 
telegraphs, bridges, ferries, wharves, chutes, and piers, and 
for constructing and operating canals; for the purpose of 
acquiring lands in large tracts and distributing them as 
homesteads among the corporators; for savings and loans, 
for mining, for the sale and distribution of water in cities 
and towns for manufacturing, mechanical, and agricultural 
purposes; for benevolent, charitable, and educational pur- 
poses; for cemeteries, agricultural fairs, and various other 
purposes. 

In the State of California there now are, and for more 
than three years last past have been, various railroads owned, 
operated, and controlled either by individuals, partnerships, 
or by private corporations other than railroad corporations, 
to wit, by mining and manufacturing corporations. There 
is now, and for more than three years last past has been, a 
railroad in use and operation extending from the city of 
Marysville, in the county of Yuba, to the town of Oroville, 
in the county of Butte, in said State, a distance of twenty- 
seven miles, which said road now is and ever has been oper- 
ated in more than one county in this State, and is of the 
same gauge as the road of defendant, and has ever been op- 
erated for like uses and purposes. | 

Said road, with all its equipments, now is, and for more 
than three years last past has been, in the ownership and 
under the operation and control of one N. D. Rideout, a 
citizen of the United States and a resident of the State of 
California. 

There now is, and for more than three years last past has 
been, a railroad extending from the town of Santa Cruz, on 
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the Pacific Ocean, and in the county of Santa Cruz eastward 
through said county and into the county of Monterey, to the 
town of Pajara, a distance of about twenty-one miles; that 
said road now is, and for a long time past has been, owned, 
operated, and used for like purposes for which the defend- 
ant’s road is owned, operated, and used, and that the same 
now is, and for a long time past has been, in the ownership 
and operated by the Pacific Improvement Company,a private 
corporation formed under the laws of the State of California, 
which said corporation is not and never has been a railroad or 
quasi-public corporation; that there now are,and for more 
than five years last past have been, divers other railroads 
owned and operated in said State by corporations other than 
railroad corporations, and by individuals and partnerships, 
aud that all said corporations, individuals, and partnerships 
are the owners of lands which are assessed by the local as- 
sessors of the various counties in which such lands are situ- 
ated, and all are entitled under the laws of said State to the 
deductions provided for in said laws, and have been allowed 
such deductions. 

From the answer it appears (folios 51,52) that on the 10th 
of December, 1885, the defendant, while then denying all 
liability upon the pretended assessment, tendered and offered 
to the plaintiff the sum of two hundred and twenty-five 
thousand and eight dollars and eight cents ($225,008.08) in 
United States gold coin in part payment of the tax claimed, 
with an agreement that the receipt of such sum should not 
prejudice the plaintiff in any legal rights; and defendant 
brought the same into court and offered the same to the 
plaintiff and subjected the same to such orders or judgments 
as the Court might make in the premises. 
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ARGUMENT OF CREED HAYMOND 
ON BEHALF OF THE DEFENDANT IN ERROR, 
In the Supreme Court of the United States, 


JANUARY 12th and 13th, 1888. 


Mr. Wilson, of Washington, opened the argument for the 
plaintiff in error January llth, and was followed by Mr. 
Edmunds and Mr. Evarts and Mr. Haymond for the defend- 
antin erroronthe 12th and 13th,and the argument was closed 
by Mr. Johnson, attorney general of California, for the 
plaintiffs in error, on the 13th, and the case then stood sub- 
mitted. 


ARGU MENT. 


Mr. Haymonp said: If the Court please. As courts are not 
organized to decide abstract propositions of law, but only to 
determine cases properly before them and within their juris- 
diction, it is always well at the outset to understand clearly 
what question is presented by the case before the court. 

The arguments on the part of the.State have taken rather 
a widerange. Wehave heard about taxing property accord- 
ing to its uses, about taxing it by its income, and about tax- 
ing business. There is no case here involving any such 
questions. 

This was an action at law commenced to recover from 
these defendants three hundred and seventy-five thousand 
dollars claimed by the State to be due upon an assessment 
and upon a tax levied upon property according to its val- 
uation. There is no question here, nor can there be any, 
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except as to whether the State is entitled to recover that 
amount upon the tax which it did pretend to levy. 

The State might have had a right to lay and collect other 
taxes. It might havea right to commence an action to re- 
cover taxes so laid; but no such taxes were laid. ‘There is 
here no case involving any such taxes. 

We met the complaint in this case by a denial of all of 
its material averments. Under this denial, without any 
affirmative pleading, every issue which is presented to this 
court could have been presented. Before the State could re- 
cover it must have shown a valid tax levied upon property 
which belonged to the defendant, and upon property over 
which the board of equalization had jurisdiction. 

We were entitled under the denial of our answer to intro- 
duce any proof and to have any finding which would show 
that the tax itself was invalid. As we might do under the 
rules of pleading and practice in that State, we, out of an 
abundance of caution, followed those denials by a further 
and separate answer, in which we set up the fact that this 
corporation was a corporation organized under the law of 
the State of California—I had come very near falling into 
the error of the learned gentleman who so very eloquently 
opened this case by saying a corporation created by the 
State of California. No private corporation was ever 
created in California by the State, nor could any private 
corporation ever have been so created. ‘Their creation was 
prohibited from the very start. There are no such things, 
nor have,there been any such things in existenee in Cali- 
fornia as the corporations about which the learned counsel 
who opened for the State has been speaking. 

There are associations of individuals in that State gov- 
erned as partnerships are governed and as other associations 
are, not by law giving corporate rights, but by general laws, 
which are merely municipal regulations, and which, like all 
other municipal.laws, are, from their nature, subject to altera- 
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tion, amendment, or repeal by the law-making power of the 
State government. 

The Carer Justice: That is to say, there are laws allow- 
ing the organization of a corporation with powers granted by 
general laws? 

Mr. Haymonp: Yes, sir; with powers regulated by gen- 
eral laws. Corporations are there formed under these 
inunicipal laws just as partnerships are formed. 

The Cuter Justice: Your laws do not differ from those of 
other States requiring general laws to be passed for the pur- 
pose of organization ? 

Mr. HaymMonp: No, sir; except that the Constitution pro- 
hibits the creation of private corporations by this State. 

The Cuter Justice: That is not peculiar to your State. 

Mr. Haymenp: I| know it, but it issomething new in legis- 
lation, and that is where many of these mistakes have 
arisen. In the separate answer we set up the grounds on 
which we claim this tax to be invalid, and then we intro- 
duced another defense which we might introduce in an action 
at law in our State, and that was an equitable defense. 

That defense has not been passed upon, is not before this 
Court, and cannot come before you for consideration, except 
in the case that you should hold that the decision of the 
court below was wrong upon the legal issues and reverse 
the judgment, in which instance you would send it back to 
that court to have the equitable questions determined. 

These equities I may as well briefly state here so that you 
will understand them. They rest on the fact that in the 
administration of this law a discrimination has been made, 
not such a discrimination as inevitable in the administra- 
tion of tax laws, because exact equality can no more be ob- 
tained in the administration of tax laws than can exact 
justice be attained by the administration of human tribunals 
in other matter. 

We set up to bring ourselves within the Cummings case 
and as an equitable defense all the matters and things which 
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it would have been necessary to have stated in a bill in equity 
against the tax collector to prevent the collection of these 
taxes; that the State board of equalization in making this 
assessment adopted a rule by which it valued all prop- 
erty in that State, except the railroad property of corpora- 
tions, at less than its actual value, while in truth and fact 
it imposed upon the property of this corporation, under 
a rule which it adopted, and upon all railroads operated 
in more than one county, a system the basis of which was 
the valuation of such property in excess of its actual value; 
that as to such property it adopted and enforced a rule the 
result of which was unjust discrimination. 

In order to bring ourselves within the protection of a 
court of equity, to give it jurisdiction, we were required, 
whether the tax was a legal one or not, to tender to the State 
that portion which in equity and good conscience ought to 
be paid. } 

Long before this action was commenced, as appears, we 
tendered, without prejudice to the rights of the plaintiffs in 
this case, the sum of two hundred and twenty-five thousand 
dollars, which was nearly one hundred thousand dollars 
more than this equitable defense shows the State was en- 
titled to in good conscience and in equity. 

Of course, that question is not here. That question could 
not come to the court below until after the legal questions 
were disposed of against us. It had to find that there 
was something for equity to operate upon. If the tax was 
a nullity, upon the very face of it, by itself, why, of course, 
there was no place for equity to rest its jurisdiction. 

Mr. Justice Mitter: Do you think you can go back there 
now and try that equity suit ? 

Mr. Haymonp: We would be bound to go back and try it. 

Mr. Justice MILLER: You would be bound to go back to 
get it tried; but I do not know of any case in which it has 
been held that you can have two cases in one and the same 
court and take your choice which you will pursue. 
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Mr. Haymonp: Those are matters of defense that may be 
used in defense of an action at law. 

Mr. Justice Mitter: But you cannot do that in the cir- 
cuit courts of the United States or anywhereelse. You have 
to file a separate, bill and abandon your common-law de- 
fense. 

Mr. Haymonp: That is a question, your honor, of course, 
for consideration. You have held here (though that exact 
point was not raised, and therefore it would not be authority) 
that such was the proceeding if there was an issue undeter- 
mined. 

Mr. Justice Mitter: We have held that in the State of 
California you can do that—in your own courts. However, 
it does not make any difference. 

Mr. Haymonp: I was only stating the case. 

The Curer Justice: The question is now here upon find- 
ings of fact. 

Mr. Haymonp: That is true, but it is also true that we set 
up an equitable defense which has not been passed upon. 
It is also true that in our answer we set up the same facts 
as a legal defense, and that such facts have not been passed 
upon. By turning to the answer (Record, folios 11 to 14, 
inclusive) it will be found that as legal defense we denied all 
the averments of the complaint, and also referred to and 
made part of that legal defense the matters stated in the 
answer from subdivisions 3 to 36 of the answer, so that, as far 
as I can see, the case in this respect stands on all fours with 
the case of Supervisors vs. Stanley (105 U.S., p. 305), which 
vase was sent back for a new trial because similar issues 
were not determined. I hope, however, that we will never 
come to that, and I will dismiss the subject. 

Mr. Justice MitterR: We have not here the question now 
about steamboatsand moles; otherthings werehere. Wehave 
had them here three times, but could not get them brought 
up, and we have not got them here this time. 
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Mr. Haymonp: All I desire to say is that I do not wish to 
be held responsible for that. We have attempted twice to 
get these cases here on the Federal issues alone, and each 
time the State has prevented. 

This tax is sought to be collected and this suit was prose- 
cuted under a special statute, which referred to the collection 
of these taxes alone, and which provided for practice in 
relation to this class of cases alone in the courts of that 
State. 

We hold that there was no foundation for the action ; 
that, these laws being special and prohibited by the consti- 
tution of California, the plaintiffs were not in court, and in 
suits begun last year, in form and manner like these and 
upon the same ground substantially, that question has been 
determined in our favor by the superior court of that State 
and is now before the supreme court of the State and faces 
this court upon the record in every one of these cases. 

The Cuter Justice: What is the precise question which 
you say was decided ? 

Mr. Haymonp: That the laws which provide for the col- 
lection of these taxes are special within the meaning of the 
words “special law” in the State of California. I am aware 
that counsel on the other side have cited authorities from 
other States as to what constitute special laws, but special 
laws in the State of California were well understood before 
the adoption of this constitution, and are a very different 
thing from what they were interpreted to be by the courts 
of some of the other States. 

Under these special laws, and under special laws alone, 
these taxes were sought to be collected and these proceed- 
ings had in the courts below. These special laws have been 
held to be unconstitutional by the superior court of that 
State (as, in my judgment, they clearly are), and that ques- 
tion is before you upon the record in each case here. 

The Cuier Justice: Was that question made in the court 
below ? 
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Mr. Haymonp: It was not argued; it was made. It 
arises on the record. It is a jurisdictional question. 

Mr. Justice Mitter: Did you demur to the bill)? 

Mr. Haymonp: No, sir; I do not think there was any de- 
murrer; but we cannot waive a jurisdictional question by 
failing to demur. 

The Cater Justice: I do not understand exactly how it 
is a jurisdictional question. This is a suit brought by the 
State against a railroad company to recover taxes. 

Mr. Haymonp: Certainly it is. The laws providing for 
the collection of these taxes are void, and the State is not 
entitled to collect them. These laws differ from the general 
laws of the State in relation to taxation. But I will come 
to that more fully hereafter; [ am only stating it generally 
how. 


THERE IS NO CLASSIFICATION OF PROPERTY. 


I have listened with a great deal of attention to the 
learned argument of my brother Wilson. If the premises 
were correct it would seem that the conclusion must follow ; 
but from the very beginning of this case an attempt has 
been made to make of this constitution something which it 
was never iutended to be. No man engaged in framing this 
constitution ever dreamed that the convention was attempt- 
ing a classification of property. That is an invention. 

There has been an attempt here to place a new construc- 
tion upon the words used in it, and an entire misapprehen- 
sion of the purposes and intent of that constitution has, been 
presented to the Court in this argument. They have been 
driven by the necessities of this case to say that that consti- 
tution classifies property; that it divides the different in- 
terests of parties in the same property, and that there has 
been and is no question of the deduction of values from one 
man’s property and a denial of that deduction from another 
man’s property; yet that is the word used in the laws 
passed to carry it into force. Section 3650 of the political 
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code and all the sections use the same term. That section 
says: 

“ When any property, except that owned by a railroad or 
other quasi-public corporation, is subject to or affected by a 
mortgage, deed of trust, contract, or other obligation by 
which a debt is secured, he must enter in a proper column 
the value of such security and deduct the sum.” 


It is made the duty of every county recorder of the State 
of California to certify to the assessor, in order that this may 
be done, a transcript of all the mortgages and deeds of trust 
upon record. The assessor is forbidden to make this deduc. 
tion only in the case of the railroad property which he 
enters upon his assessment rolls; that assessment is trans- 
mitted by the State board to the assessor; he enters it upon 
the assessment roll, and the law is that in every instance 
except in that instance this deduction shall be made. 

Wherever the question is treated it is treated not as a clas- 
sification, but as a deduction from the value of the property 


itself. 


THE SO-CALLED CORPORATIONS OF CALIFORNIA UNDER THE 
LAWS OF CALIFORNIA STAND UPON THE SAME FOOTING AS 
NATURAL PERSONS, AND ALL DISTINCTIONS BETWEEN NAT- 
URAL AND ARTIFICIAL PERSONS IN THAT STATE HAVE LONG 
SINCE BEEN ABROGATED. 


Again, this constitutional enactment and this legislation 
is sought to be justified upon the ground that these so-called 
corportions do not stand before the laws of that State upon 
an equality with every person and with every individual in 
it. That is an entire misapprehension of the condition of 
the laws of that State, and one which a gentleman residing 
here might well fall into. Says the learned counsel upon the 
other side, on page 23 of his brief: 

“ He (meaning a corporation) asks that he may be exempt 
from the laws of the State which, as against a private citizen, 
prohibit common labor on the Sabbath day.” 
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There is no such distinction in the laws of that State. The 
laws of that State apply to persons and corporations alike. 
In the criminal laws the word “corporation” is not used 
except where it is necessary in providing for proceedings 
against these associations. There are few things that may 
not be lawfully done in California on Sunday. Some 
things are prohibited by law, but the prohibitions apply to 
persons and to corporations alike. Again counsel says: 

“ He (meaning a corporation) asks from the State the right 
to demand (what is not accorded to private travel) that all 
other lines of commerce shall afford to him and to his line 
all reasonable connections, exchanges, and facilities for busi- 
ness,and he receives these enforced privileges, which are not 
accorded to any others of the people.” 


Nothing of the kind. The rights and duties of these rail- 
road corporations are regulated in that respect by the laws 
of the State of California applicable to carriers. The most 
powerful corporation of that State, with its thousands of 
miles of road and lines of telegraph, its road fully equipped 
with freight and palace cars, stands precisely upon the same 
footing with the humble laborer with his cart and horse. 

Each is a carrier, because each receives and transports 
persons and property for hire, and he does not receive (at 
least, in the sense in which it is used in the constitution and 
laws of that State) tolls. A corporation, like a natural per- 
son, receives freightage, and, like a natural person, is limited 
to a reasonable compensation for services rendered. There 
are no exceptions. He as well as the humblest individual 
engaged in that business is required to receive persons and 
property offered for carriage without discrimination in re- 
gard to price, person, or place. 

To the end that there may be no misapprehension upon 
this subject—a subject which the learned counsel for the 
plaintiff in error has treated as a turning point in this case— 
I read the sections of the code of California appertaining 


thereto. 
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Section 2110, civil code, is: 

“Property carried is called freight; the reward, if any, to 
be paid for its carriage is calied freightage; the person who 
delivers the freight to the carrier is called the consignor, 
and the person to whom it is to be delivered is called the 
consignee.” 


Section 2168, civil code, is: 

“Every one who offers to the public to carry persons, 
property, or messages, excepting only telegraphic messages, 
is a common carrier of whatever he thus offers to carry.” 


Section 2170, civil code, is: 
“A common carrier must not give preference, in time, 
price, or otherwise, to one person over another.” 


Section 14 of the civil code, among other things, declares— 


“That word person includes a corporation as well asa 
natural person.” 


Eminent Domain. 


The counsel upon the other side also says in his brief: 


“ He (meaning a corporation) demands from the State the 
right, without your leave and against your protest, to cut in 
twain your farm or the curtilage of your house, and from 
the State he gets the right accorded to none others of the 


people.” 
Upon this topic he grows eloquent and declares: 


“ He demands from the State the right to destroy your 
home, to penetrate the heart of your cities, to occupy with 
his highway your highways, and to render all these unsafe, 
uncomfortable, and unwholesome, and he gets from the State 
the right to do all these—a right accorded to none other of the 


citizens.” 


That is eminent domain. Now, with all due respect to 
the learned counsel, he is entirely mistaken. Corporations 
were originally created by royal grant, or they might grow 
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up by prescription which presupposes a royal grant. In this 
country they were formerly and in some States still are cre- 
ated by legislative enactment. Under such a legislative 
enactment they had a right to build a railroad, to construct 
it through the territory of the State, and could not construct 
it without the privilege which the act conferred. They were 
accorded the right as agents of the State to invoke the power 
of eminent domain, but they were bound to make just com- 
pensation before that power could be exercised. 

Hence it was when the Baltimore and Ohio Railroad Com- 
pany undertook to reach the Ohio river they had to appeal 
to the State of Virginia for the privilege to entér its terri- 
tory. They had to ask leave to exercise that power which 
the State held—a right to take private property for public 
use—because there was no general statute in that State which 
made every person within the State who undertook a work 
of that kind the agent of the State in whose behalf eminent 
domain could be exercised. 

Such corporations were created with powers which were 
not of common right—with powers which any other person 
could not of common right exercise—and a franchise is well 
described by saying that it is a thing not of common right 
but the gift of the sovereign or of the State to certain per- 
sons. 

These associations of individuals under California laws 
should never have been called corporations. The word as 
understood by lawyers does not describe the thing. The 
laws relating to such associations were passed to encourage 
and to favor the right of association—a natural right which 
exists independent of all laws. 

The Carer Justice: Was not the Central Pacific Railroad 
Company originally incorporated under a special law ? 

Mr. Haymonp: No, sir; it was incorporated under a gen- 
eral law ; and, in the sense in which that word is used here, it 
holds no franchises except those granted to it by the national 


Government. 
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Mr. Justice Fretp: The old constitution of California pro- 
hibited any private corporation. 

Mr. Haymonp: Yes; there was never a private corpora- 
tion created in the State of California. 

Mr. Justice MILLER: Were these corporators exempt from 
liability from the debts of the corporation ? 

Mr. Haymonp: No, sir. 

Mr. Justice Mitter: Was not every corporator in that 
railroad liable for all its debts ? 

Mr. Haymonp: Only in proportion to the shares of stock 
he held in it at the time the debt was contracted, and not 
for all the debts. 

Mr. Justice Miter: There is a limitation, then, upon the 
liability ? 

Mr. Haymonp: Yes, sir; a limitation upon the liability, 
and so there is in relation to partnerships. It is rather an 
extension of liability, because at common law there was no 
liability. The formation of these corporations are treated 
of in the civil code at present, but the laws have always 
existed substantially as they have been formulated in the 
civil code. That code is divided into four parts. The first 
relates to persons and regards the rights of persons with each 
other, and corporations fall within that heading. Section 
283 treats of the powers which may be exercised by the asso- 
ciations, and of the length of time they may exist. 

It is said that we have a perpetual existence. The period 
fixed is fifty years in California for the existence of such as- 
sociations. We have many partnerships there that have 
perpetual succession—notably mining partnerships. 

The Cuter Justice: A company organized under your 
general law has only such powers as are granted by it? 

Mr. Haymonp: It has a portion of the powers possessed 
by natural persons. It has no power which a natural per- 
son does not have. It cannot exercise one single power that 
an individual does not exercise there without any articles of 
incorporation; not one. On the contrary, the powers which 
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it exercises fall short of individual powers. There are lim- 
itations upon them which are not placed on the indiyidual. 
A so-called corporation in California holds the legal, naked 
title to the property, and that is all. Its directors admin- 
ister the affairs of the company. 

Mr. Justice Fretp: Will you refer me to the section of 
the law which authorizes an individual to exercise the right 
of eminent domain ? 

Mr. Haymonp: If your honor will permit, [ will come to 
that soon. Such so-called corporations hold the legal title to 
the property simply. Either of the justices of this Court 
having the means to-morrow might appoint a trustee in 
California, give him the property, and clothe him with the 
authority and power to parallel every railroad line in that 
State and to run and operate them. He might limit his 
liability on any indebtedness which the trustee contracted. 
If four or five of you were engaged in it you might limit 
by your deed of trust the liability of each to a proportion- 
ate share. 

My learned friend on the other side says that these cor- 
porations are not persons within the fourteenth amend- 
ment, because they cannot vote or hold office. Those are 
political rights. The clause of the fourteenth amendment 
which you are now considering deals with civil and not with 
political rights—the civil rights of persons. Women cannot 
vote (although I think they ought to vote) and they cannot 
hold office in many of the States. A person not a citizen of 
the United States is entitled to all the protection of this 
amendment, yet he can neither exercise the right of suffrage 
nor hold office. 

Section 1000 of the civil code provides for the manner in 
which property can be acquired, and five ways of acquiring 
it are enumerated. No one can exercise the right of eminent 
domain except the State; that is a power which cannot be 
delegated. We speak of corporations exercising it under a 
statute, but this is not accurate. We are all apt to suppose 
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that things familiar to ourselves are familiar to everybody 
else, but I want your honors to bear in mind particularly 
that the word “person ” in this code includes corporations. 
This section is all that authorizes any person or corporation 
in California to exercise the right of eminent domain, if we 
may use the word in that sense. 

Under sections 1000 and 1001 the Chinaman, despised 
of the idle and dissolute of that State, when it comes to 
exercising this right, stands precisely upon the same footing 
with the National Government when it undertakes to con- 
demn lands for its light-houses or its fortifications. It does 
not require citizenship. 

Section 1000 of the civil code is as follows: 


“Section 1000. Property is acquired by— 
“1. Occupancy. 
“2. Accession. 
c9 = TOLD 
3. TRANSFER. 
SQ. Was Of 


ocr 


5. Succession.” 


Section 1001 of the civil code reads as follows: 


“SecTION 1001. ANy PERSON may, without further legisla- 
tive action, acquire private property for any use specified in 
section 1238 of the code of civil procedure, either by consent 
of the owner or by proceedings had under the provisions of 
title VII, part III, of the code of civil procedure; and any 
person seeking to acquire property for any of the uses men- 
tioned in such title is ‘an agent of the State’ or a ‘ person 
in charge of such use, within the meaning of those terms 
as used in such title. This section shall be in force from 
and after the fourth day of April, eighteen hundred and 
seventy-two.” 


Section 1237, Code of Civil Procedure, is as follows: 
“Eminent domain is the right of the people or govern- 
ment to take private property for public use. This right 
may be exercised in the manner provided in this title.” 


Section 1238, Code of Civil Procedure, provides that: 


“ Subject to the provisions of this title, the right of emi- 
nent domain may be exercised in behalf of the following 
uses: 

“1. Fortifications, magazines, arsenals, 

“2. Public buildings and grounds for the use of the 
ae, * FS 

Public buildings and grounds for the use of any county, 
incorporated city, 7 + = 

‘4. Wharves, docks, piers, chutes, booms, ferries, bridges, 
toll-roads, by-roads, plank and turnpike roads, steam and 
horse railroads; canals, ditches, flumes, aqueducts, and pipes 
for public transportation, supplying mines and farming 
neighborhoods with water, and draining and reclaiming 
lands, and for floating logs and lumber on streams not navi- 
gab ms 

Roads, tunnels, ditches, fumes, pipes, and dumping 
vinous for working mines. 

“6. By-roads leading from highways to residences and 
farms. 

Telegraph lines. 

‘8. Sewerage of any incorporated city or city and county, 
or of any village or town, whether incorporated or unin- 
corporated.” * * * 


a 6 


Section 1240, Code of Civil Procedure, is as follows: 


The private property which may be taken under this title 
includes— 
“1. All real property belonging to any person. 
Lands be longing to this State. * * * 
Property appropriated to public use; but such prop- 
erty shall not be taken unless for a more necessary public 
use than that to which it has already been appropriated. 
“4. Franchises for toll-roads, toll-bridges, and fer- 
a 7-52 
All rights of way for any and all the purposes men- 
tioned in section twelve hundred and thirty-eight. * * * 
“6. All classes of private prope rty not enumerated may be 


taken for public use.” * 


’* * 
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Section 1244, code of civil procedure, is as follows: 

“The complaint must contain— 

“1. The name of the corporation, association, commission, 
or PERSON in charge of the public use for which the property 
is sought, who must be styled plaintiff. 

“2. The names of all owners and claimants of the prop- 
erty. *K *K * 

“3. A statement of the right of the plaintiff. 

“4. [fa right of way be sought, the complaint must show 
the location, general route, * * 

“5. A description of each piece of ' ind sought to be taken, 
and whether the same includes the whole or only a part of 
an entire parcel or tract.” * * * 


Mr. Justice Miniter: As it is about time for our adjourn- 
ment, I want to ask you a question before we adjourn. I 
have been puzzled all through these readings of the consti- 
tution and provisions for taxing the mortgage interest to the 
mortgagee and the baiance of the interest to the holder of 
the property, and I would like to know if there are any pro- 
visions or what are the provisions for enforcing the condi- 
tions of the taxation on the mortgagee, the holder of the 
mortgage. 

Mr. Haymonp: I will come to that point, if your honor 
please, to-morrow. 

The court then adjourned. 


Fripay, January 13, 1888. 

Mr. Haymonp resumed his argument as follows: 

If your honors please, when the Court adjourned yester- 
day I was endeavoring to show, by reference to the laws of 
the State of California, that the associations of individuals 
therein designated as corporations exercised no special privi- 
leges ; that this corporation had not been created, nor had 
any other private corporation ever been created by the State 
of California; that they existed under general laws—general 
municipal laws regulating the right of association; that the 


corporation—the corporate entity—simply held the legal title 


to the property; that under all of the adjudications in Cali- 
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fornia the beneficial interest in the property was in the per- 
sons who compose the corporation; that such corporation 
exercises no powers that a private person cannot as of com- 
mon right exercise. : 

Now, there has been in California four different sets of 
corporation laws, all passed upon the same theory, but differ- 
ing in detail. Under all of these laws corporations have about 
the same rights that they have now, and under all of them 
they were formed by the voluntary association of individ- 
uals and came into life and being by simply filing a certifi- 
cate with the clerk or secretary of state that they desired so 
to do. 

These laws have been repealed and changed three differ- 
ent times before the enactment of the code,and in each case 
it was provided that corporations formed under the old laws 
might exist under the old laws unless they chose to come in 
under the new. 

The Central Pacific Railroad Company was a corporation 
organized under the act of 1861, which act codified is the 
act substantially as found in the code. 

Prior to 1872 there was no general law in that State which 
defined eminent domain and prescribed who were agents of 
the State and in whose behalf it might be exercised. In 
1872, when the codes were adopted, the sections which I 
have quoted were part of the civil code. Prior to that the 
corporation acts conferred the authority. 

Since 1872 and for seven years before the adoption of the 
new constitution—it made no difference what the capacity 
of the person was, natural or otherwise—the right to act as 
an agent of the State and to proceed in the courts to acquire 
property for a public use was conferred upon everybody in 
charge of a public use. 

So that there is no distinction in this respect, nor in any 
other that I know of, between these so-called corporations 
and a natural person. True,a corporation may have a seal ; 
but in California all distinctions between sealed and un- 
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sealed instruments have been abolished. A corporation 
need not act under its corporate seal. It signs its name by 
its secretary, and the authority for that action is the resolu- 
tion of its board of directors or its by-laws. They ate a 
voluntary association; and, as [ said yesterday, you could 
select any person in California, create a trust, and have him 
hold the legal title of the property and do all things that 
any corporation of that State can do. For this reason if there 
was any Classification based upon the fact that these corpora- 
tions were exercising certain privileges it must fall. 


OFFICE OF THE FOURTEENTH AMENDMENT. 


There was never any reason in this country, under our 
form of government, why anybody should be authorized to 
acquire property of any kind. 

It is true that railroad and telegraph property and prop- 
erty in telephones and a thousand other things was unknown 
to the framers of the Federal Constitution; but that Con- 
stitution, as well as all of our State constitutions, never gave 
any right to the people of the United States to acquire 
property or to enjoy life, liberty, or property. These rights 
were declared in the very beginning to exist independent of 
all constitutions and laws. 

So there never was any occasion for affirmative action that 
aman might build, own, and operate a railroad, if he could 
acquire by purchase the property upon which it was to be built. 
There never was any occasion for such action that he might 
build a telegraph line, if he could acquire by purchase the 
property over which he built.. There was action required in 
order that he might acquire property against the consent of 
the owner, and that action was based on the fact, not that 
a corporation desired to do it, but upon the fact that the 
person who desired to do it was in charge of a public use. 

The control over property for that purpose rests upon the 


‘same ground precisely as the control over elevators, mills, 


and hotels. It rests upon the fact that such property is 
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quasi-public and is dedicated to a use which gives the Gov- 
ernment over it some sort of control. 

It is true that up to the time of the adoption of the four- 
teenth amendment that a State acting by the concurrence of 
all of the departments of Government—by the concurrence of 
the judiciary, the legislative, and executive departments— 
might deprive a person of life, liberty, and property, and that 
there was no remedy. The right of the slave to his liberty 
in this country was no greater or more sacred after the eman- 
cipation proclamation and the adoption of these amend- 
ments than it was before; yet at one time he was deprived 
of that liberty by the action of almost every State in the 
Union. 

[t is said that the fourteenth amendment to the Constitu- 
tion does not in terms apply to the taxing power of the State. 
If this were conceded it would only bring us back to an exam- 
ination of what this taxing power is. This power, like every 
other power of the Government, State and Federal, must be 
exercised in subordination to the great principles which un- 
derlie the foundation of our Government, that no State, nor 
the people thereof, nor any majority of the people, however 
great, can, without due process of law, deprive any person 
of life, liberty, or property. 

sut how is that to be enforced‘ 
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Suppose the State of 
California did deprive me of liberty or of property with- 
out due process of law. Unless the act which the State 
did fell under some prohibition by the Federal Constitution 
upon a State, such as that it sliould not impair the obligation 
of contracts, I had no remedy here. 

When the fourteenth amendment was adopted it declared 
these great principles and placed them under the protection 
of the National Government, and for the first time in the 
history of the country could this Central Government reach 
out and protect the citizen in these rights against the action 
of the State. 
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This amendment alone would, had it been executed, have 
given, without any other act of this Government, liberty to 
every one of the four million slaves held. Without any 
other action it secures to every person in this broad land the 
protection of every department of the National Government. 
Whenever a State, by any act of either department of its gov- 
ernment or by the administration of any law, deprives any 
person of any of these rights, without due process of law, 
or denies to him the equal protection of the law, the juris- 
diction of this Court attaches, because then it has a case 
arising under the Constitution of the United States. 

It attaches and the protection of the National Government 
follows, not because the invasion is under the pretense of exer- 
cising the taxing or any other power of the State government, 
but because there is an invasion by the State or its officers who 
administer its laws of the natural rights to life, liberty, or 
property, because the State or the officers who administer 
its laws deny to a person the equal protection of the laws. 

The clause of the fourteenth amendment under consider- 
ation here—‘ nor shall any State deprive any person of life, 
liberty, or property without due process of law, nor deny to 
any person within its jurisdiction the equal protection of the 
law ”—does not, in terms, apply to the exercise of any one 
power of a State government. Itappliesto all. It subordi- 
nates the exercise of every power to the great fundamental 
truths—that the right to life, liberty, and property and the 
equality of all before the laws are natural rights, to secure 
which just governments are instituted. It reaches the 
wrong and protects persons and property, when unlawfully 
assailed, without regard to the source from which the assault 
comes and without regard to the pretense under which the 
assault is delivered. 


THE TAXING POWER AND THE OPERATION OF THE FOUR- 
TEENTH AMENDMENT THEREON CONSIDERED. 
‘Resolved, That a right to liberty and property (which are the natural 
means of self-preservation) is absolute, inalienable, and can never be law- 
fully given up by ourselves, or taken from us by others.’’—Mendon Resolu- 


tions, adopted at Mendon, Mass.,'in 1773. (See Bryant’s History U. S., 
vol. 3, p. —.) 


‘* We hold these truths to be self-evident: That all men are created equal ; 
that they are endowed by their Creator with certain inalienable rights; that 
among these are life, liberty, and the pursuit of happiness; that, to secure 
these rights, governments are instituted among men, deriving their Just 
powers from the consent of the governed; that, whenever any form of gov- 
ernment becomes destructive of these ends, it is the right of the people to 
alter or abolish it and to institute a new government, laying its tiandalien 
on such principles and organizing its powers in such form as to them shall 
seem most likely to effect their safety and happiness.’’ 


° 
“Sec. 2. That absolute, arbitrary power over the lives, liberty, and prop- 
erty of freemen exists nowhere in a Republic—not even in the largest ma- 
jority. 
‘Sec. 3. The right of property is before and higher than any constitu- 
tional sanction.”’ (Constitution of the State of Kentucky, old and new sec- 
tions 2 and 3 of the Bill of Rights. ) 


The taxing power has limitations inherent in the very 
subject itself. 

This limitation upon the taxing power finds a resting place 
in the fundamental principles which underlie our republi- 
can form of Government, and therefore cannot lawfully be 
removed, either by the Government or by the people; for the 
right of property is BEFORE and HIGHER than any constitu- 
tional sanction, and arbitrary power exists over it nowhere 
in this Republic. 

The American Constitutions were ordained and estab- 
lished, not to confer rights upon the people, but to secure 
rights which already existed, and many of which—for in- 
stance, the right to life, liberty, and property—were inalien- 
able. 

To “secure the blessings of liberty to ourselves and our 
posterity” was a declared purpose of the framers of the 
Federal Constitution, and to “secure and perpetuate” the 
blessings of freedom our State constitution was established. 
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Both constitutions expressly recognize the existence of 
inalienable rights, among which are those of “enjoying 
and defending life and liberty, and acquiring, possessing, and 
protecting property,” and both provide “ that no person shall 
be deprived of * * * property without due process of 
law.” (Federal Constitution, art. V, amendments; State con- 
stitution, art. 1, sec. 13.) 


“Tn considering State constitutions,” says Mr. Cooley 
(Cooley on Const. Lim., pp. 36,37), “we must not commit 
the mistake of supposing that because individual rights are 
guarded and protected by them they must also be considered 
as owing their origin to them. ‘These instruments measure 
the power of the rulers, but they do not measure the rights 
of the governed. What is a constitution, and what are its 
objects? It is easier to tell what it is not than what it is. 
It is not the beginning of a community or the origin of pri- 
vate rights; it is not the fountain of law or the incipient 
state of government; it is not the cause, but the consequence, 
of personal and political freedom ; it grants no rights to the 
people, but is a creature of their power, the instrument of 
their convenience. Designed for their protection in the enjoy- 
ment of the rights and powers which they possessed before the Con- 
stitution was made, it is but the frame-work of the political gov- 
ernment, and necessarily based upon the pre-existing condition of 
laws, rights, habits, and modes of thouyht. There is nothing 
primitive in it; it is all derived from a known source. It 
presupposes an organized society, law, order, property, per- 
sonal freedom, a love of political liberty, and enough of cul- 
tivated intelligence to know how to guard against the en- 
croachments of tyranny. A written constitution is in every 
instance a limitation upon the powers of government in the 
hands of agents.” 


Referring to the very power involved in this discussion— 
the power of taxation—Mr. Justice Miller, delivering the 
opinion of the Court in the case of the Loan Association vs- 
Topeka (20 Wallace, 662), says: 

“Tt must be conceded that there are rights in every free 


government beyond the control of the State. A government 
which recognized no such rights, which held the lives, the 
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liberty, and property of its citizens subject at all times to the 
absolute disposition and unlimited control of even the most 
democratic depository of power, is, after all, but a despotism. 
It is true, a despotism of the many—of the majority, if you 
choose to call it so—but it is none the less a despotism. It 
may well be doubted if any man is to hold all that he is 
accustomed to call his own, all in which he has placed his 
happiness, and the security of which is essential to that 
happiness, under the unlimited dominion of others, whether 
it is not wiser that this power should be exercised by one 
man than by many.” 


And again (id., p. 663): 


“ There are limitations on such power which grow out of the 
essential nature of all free governments—implied reserva- 
tions of individual rights, without which the social compact 
could not exist,and which are respected by all Governments 
entitled to the name.” 


Mr. Knight says: 


“Tn our time a French writer has recorded that after at- 
tending a debate in the House of Commons he observed to 
an English statesman that he had heard no assertion of the 
general principles of constitutional freedom. The answer 
was, ‘We take that for granted.’” (Knight’s England, vol. 
do, p. 417.) 


And Mr. Cooley, in considering the nature and extent of 
State constitutions, admits that “ many of the most impor- 
tant principles of government are usually not declared at all, 
but simply taken for granted.” (Note 1, Cooley’s Const. 
Lim.,p. 41.) In discussing the limitations upon the taxing 
power, he observes (Cooley on Const. Lim., 41): 


“Vast as is the power of the Government to levy taxes 
upon its citizens, there are, nevertheless, limitations upon it 
of a very distinct and positive character, which inhere in the 
very nature of the power itself. Some of these limitations are 
commonly declared in the written constitutions, but the dec- 
laration is rather from abundant caution than from any ne- 
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cessity, as the limitations are equally imperative herewith, thus 
declared or not.” 


In Angell and Ames on Corporations (sec. 486) it is said: 


“In this country, though the right to impose taxes is in- 
herent in the Legislature and extends to subordinate com- 
munities, as counties, cities, towns, etc., yet it is not admitted 
ty» be omnipotent, 2 being limited and controlled by certain 
principles that lie at the very foundation of our civil and political 
institutions. The principle that the right cannot properly 
exist without representation was a fundamental ground of 
the American Revolution. But it is not sufficient that no 
tax or imposition can be imposed upon the citizens of the 
United States unless by their representatives in the Legisla- 
ture or by their representatives which constitute the Govern- 
ment of a county, town, etc.; but every person, natural and 
corporate, is entitled to require of the law-givers that taxa- 
tion be fair and equal in proportion to the value of his or 
their property, and that no one class of individuals should 
be unjustly assessed.” 


And Mr. Chancellor Kent says: 


“ Every person is entitled to be protected in the enjoyment 
of his property, not only from invasions of it by individuals, 
but from all unequal and undue assessments on the part of 
government. It is not sufficient.that no tax or imposition 
can be imposed upon the citizens but by their representatives 
in the Legislature. The citizens are entitled to require that 
the Legislature itself shall cause all public taxation to be 
fair and equal in proportion to the value of his or their 
property, so that no class of individuals and no one species of 
property may be unequally or unduly assessed.” 

2 Kent, 331, 332. 


Mr. Potter (1 Potter on Law of Corporations, sec. 217, 
p. 192) says: 


“Whatever limitations exist upon the legislative authority 
to wield its full scope in the taxing power of the State at 
its will must be sought in the nature of the power itself as thus 
briefly expressed, and in the express or implied restrictions 
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of the national and State constitutions. Taxation implies, as 
we have seen, an imposition fora public use; and it also 
IMPLIES that the imposition shall be upon asystem of appor- 
tionment, so as to secure uniformity among those who are, 
or ought to be, subject to the particular tax ; and hence we 
may readily conceive of acts of the Legislature demanding 
sacrifices of citizens which could not be sustained as legiti- 
mate exercises of the ti ixing powel r, although no spec ifiec prov 18- 
ion of the Constitut.on should be infringed.” 


[In the case of Washington avenue (69 Penn. St. R., 362), 
Agnew, J., delivering the opinion of the court, says: 


‘There is no case in our books wherein the legislative 
power to tax has been maintained with greater vigor and 
ability than Sharpless vs. The City of P hiladelphia (9 Har- 
ris); yeteven there the chief justice admits (p. 166) that the 
exercise of the power may be forbidden by clear implication 
as well as express restriction. ‘It is not every act the Leg- 
islature may choose to call a tax law that is constitutional.’ 
‘The whole public burden,’ he contends, ‘ cannot be thrown 
on a single individual under pretense of taxing him.’ This 
is a concession that taxation has a limit, per se, and is not 
only always co-extensive with legislative exaction. When, 
therefore, the Constitution declares, in the ninth article, that 
among the inherent and indefeasible rights of men is that of 
acquiring, possessing, and protecting property; that the 
people shall be secure in their possessions from unreasonable 
seizures ; that no one can be deprived of his property unless 
by the judgment of his peers or the law of the land; that 
no man’s property shall be taken or applied to public use 
without just compensation bel ing made; that every man, for 
an injury to his /ands or goods, shall have remedy by due 
course of law and right and justice administered without sale, 
denial, or delay, and that no law impairing contracts shall 
be made; and when the people, to guard against the trans- 
gressions of the higher power delegated by them, declared 
that these rights are excepted out of the general powers of 
government, and shall forever remain inviolate, they, for their 
own safety, stamped upon the right of private property an 
inviolability which cannot be frittered away by verbal criti- 
cism on each separate clause. 
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“There is a clear implication from the primary declara- 
tion of the inherent and indefeasible right of property fol- 
lowed by the clauses guarding it against specific transgres- 
sions that cover it with an egis of protection against all 
unjust, unreasonable, and palpably unequal exactions under 
any name or pretext, nor is this sanctity incompatible 
with the taxing power or that of eminent domain where, 
for the good of the whole people, burdens may be imposed 
or property taken. 

“I admit that where the power to tax is unbounded by an 
express limit in the constitution that it may be exercised to 
the full extent of the public exigency. I concede that it 
differs from the power of eminent domain,and has nothought 
of compensation by way of a return for that which it takes 
and applies to the public good further than all derive benefit 
from the purpose to which it is applied; but, nevertheless, 
taxation is bounded in its exercise by its own nature, essen- 
tial characteristics, and purpose. It must, therefore, visit 
all alike in a reasonably practicable way of which the Leg- 
islature may judge, but within the just limits of what is 
taxation. Like the rain, it may fall upon the people in dis- 
tricts and by turns, but still it must be public in its purpose 
and reasonably just and equal in its distribution, and cannot 
sacrifice individual right by a palpably unjust exaction. 
To do so is a confiscation; not taxation, extortion ; not as- 
sessment, and falls within the clearly and implied restriction 
in the bill of rights.” 


In People vs. Mayor of Brooklyn (6 Barb., 214) the court 
Says: 


“ Untrammeled by authorities, a safe and sound rule may 
be deduced from a few simple and well-settled principles. 
In the first place it may be assumed as a fundamental principle 
in our Government and laws that individuals are protected in the 
enjoyment of their property, except so far as it may be taken in 
two ways, viz: As a public tax, upon principles of just equality, 
or for public use, with a just compensation ascertained according 
to the provisions of the Constitution; secondly, as money is 
property,every tax or assessment is taking property in some 
mode, and to be legal must refer to one of the modes above 
mentioned. ‘Taxes are defined to be ‘burdens or charges 
imposed upon persons or property to raise money for 4 
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public purpose.’ The right to impose a tax is inherent in 
every government. * * * We are not, however, to 
understand that the Legislature is omnipotent on this sub- 
ject. Its powers are limited and controlled by certain principles 
which lie at the very foundation of free government. Among 
these is the principle of justequality. * * * This is the 
only sense in which a tax is public. The Legislature has 
not the constitutional authority to exact from a single citizen 
or a single town or county or city the means of defraying 
the entire expenses of the State; for if this could be done 
the constitutional prohibition would be evaded in all cases 
and the Legislature could take private property for public 
use without compensation, to any extent, under the vague 
and indefinite pretense of taxation.” 


Again, at page 216, the court says: 


The true rule, deducible from sound reasoning as well 
as the authorities, is this: Legitimate taxation is limited to the 
imposing of burdens or charges for a public purpose, equally upon 
the persons or property within a district known and recognized 
by law.” 


The case above referred to is cited approvingly in People 
vs. Lynch (51 Cal., 20). 

Judge Christiancy (Woodbridge vs. The City of Detroit, 8 
Mich., 306), referring to the constitutional provisions that 
private property should not be taken for public use without 
just compensation, says : 

“It is true these provisions do not refer to a taking of 
property in payment of a tax or burden imposed under the 
taxing power nor in payment of a debt or other duty to the 
public. It is doubtless true, also, that these prohibitions are 
primarily aimed against a direct taking of property to be 
used in kind by the public, though the language itself makes 
no such distinction; and the reason why. it is properly so 
construed is because all the recognized modes of indirect 
taking include the idea of compensation. This is the only 
reason for the construction. The maxim, therefore, applies 
to these prohibitions in its full force, that what cannot be 
done directly shall nut be done indirectly ; and when indi- 
rect means are employed to accomplish what is forbidden to be 
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done directly the law rejects the indirect means as of no validity 
and treats the case as if the same end were obtained by direct 


means. If this were not so the whole effect of the prohibi- ' 
tion might in all cases be evaded with impunity by the . = 


simple device of making the process consist of two steps in- 
stead of one; and while the Legislature could not authorize 
the taking of A’s land for a public park they might, under + 
the specious name of tax or assessment, raise by the sale of 
A’s land the whole sum nec essary to pay B for his land to 


be taken for that purpose; * * * and though they can- 

not take and use your property directly they may sell it and * 
use the money to purchase other property of the same or any 
other description. | 


“Tt is true that liability to abuse is not always of itself 


strong evidence of the non-existence of a power, since all leg- 
islation and all human power is liable to abuse; but the fact 


stitutional restraint is a very strong evidence that the rule 


that a proposed rule of construction would remove all con- 
; ann 
is erroneous.” (Jd., p. 307.) : 


In Wilkinson vs. Leland (2 Peters, 627) Mr. Justice Story 
held this language : 


“ The fundamental maxims of free government seem to require 
that the rights of personal liberty and private property should be 
held sacred.” 


In Vermont and in North Carolina it has been held that 
“altogether aside from any express provision of the consti- 
tution a statute taxing property without necessity of a pub- 
lic character, or without compensation in some form, would, 
doubtless, be regarded as entirely without the just — of 
legislative power.” (Hatch vs. Vermont R. R. Co., 25 Ver- 
mont, 49; Railroad Co. vs. Davis, 2 Dev. and Bat., ; 51) 

In New York, prior to the adoption of the constitution of 
1821, there was no provision in the constitution of that 
State providing that private property should not be taken 
for public use without just compensation, but in a case de- 
cided by the court of errors (Rogers vs. Bradshaw, 20 J. R., 
735), before the adoption of the constitution of 1821, where 
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the canal commissioners had been authorized to take land, 
but no provision had been made for compensation, it was 
said : “ This equitable and constitutional right to compensa- 
tion undoubtedly imposes it as an absolute duty on the 
Legislature to make provision for compensation whenever 
they authorize an interference with private right.” (See 
also People vs. Platt, 17 J. R., 195; Bronson’s Opinion in 
Taylor vs. Porter, 4 Hill, 140; and Powers vs. Bergen, 2 
Seld., 358.) 

[n Goshen vs. Stonington (4 Conn., 209), Hosmer, J., held 
that if there should exist a case of direct infraction of vested 
rights too palpable to be questioned and too unjust to admit of 
vindication' he could not avoid considering it a violation of the 
social compact.and within the control of the judiciary, although 
the constitution had imposed no explicit restraint. He asks, “ If 
a law were made without any cause. to deprive a person of 
his property, or to subject him to imprisonment, who would 
not question its legality or who would carry it into effect?” 

There is no express provision in the constitution of any 
American State which forbids the taking of private property 
for private uses; but can it be so taken? Would a con- 
stitutional provision to that effect be upheld? We answer 
unequivocally both questions in the negative, and why? 
Because such a provision would violate the fundamental 
principles of free government as declared in the bill of 
rights, and which lie at the foundation of the social compact. 

Mr. Justice Field (Butchers’ Union Case, 111 U.S., page 
756) observes : 

“As in our intercourse with our fellow-men certain princi- 
ples of morality are assumed to exist, without which society — 
would be impossible, so certain inherent rights lie at the 
foundation of all governmental action, and upon a recogni- 
tion of them alone can free institutions be maintained. 
These inherent rights have never been more happily ex- 
pressed than in the Declaration of Independence—that new 
evangel of liberty to the people: ‘ We hold these truths to 
be self-evident ’—that is, so plain that their truth is recog- 
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nized upon their mere statement—that all men are en- 
dowed ’—not by edicts of emperors or decrees of Parliament 
or acts of Congress, but ‘by their Creator with certain in- 
alienable rights ’—that is, rights which cannot be bartered 
away or given away or taken away except in punishment of 
crime— and that among these are life, liberty, and the pur- 
suit of happiness, and to secure these ’—not grant them, but 
secure them— governments are instituted among men, de- 
riving their just powers from the consent of the governed.’ 

“Among these inalienable rights, as proclaimed in that 
great document, is the right of men to pursue their happi- 
ness, by which is meant the right to pursue any lawful busi- 
ness or vocation, in any manner not inconsistent with the 
equal rights of others, which may increase their prosperity 
or develop their faculties, so as to give to them their highest 
enjoyment. 

“The common business and callings of life, the ordinary 
trades and pursuits, which are innocuous in themselves and 
have been followed in all communities from time imme- 
morial, must therefore be free in this country to all alike 
upon the same conditions. The right to pursue them, with- 
out let or hindrance, except that which is applied to all per- 
sons of the same age, sex, and condition, is a distinguishing 
privilege of citizens of the United States and an essential 
elemerit of that freedom which they claim as their birth- 
right.” 


See also Matter of Application of Jacobs (98 N. Y., 
p. 99) and People vs. Marks (99 N. Y., p. 377). 


The constitution of California expressly recognizes the ex- 
istence of inalienable rights protected by sanctions more 
sacred than constitutional guarantees. 

These rights are referred to in sections 1, 14,21, and 23 of 
article I of the State constitution in terms as follows: 


“Section 1. All menare by nature free and independent 
and have certain inalienable rights, among which are those 
of enjoying and defending life and liberty, acquiring, pos- 
. sessing, and protecting property, and pursuing and obtain- 
ing safety and happiness. 

“Sec. 14. Private property shall not be taken or damaged 
for public use without just compensation having been first 
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made to or paid into court for the owner, and no right of 
way shall be appropriated to the use of any corporation 
other than municipal until full compensation therefor be 
first made in money or ascertained and paid into court for 
the owner, irrespective of any benefit from any improve- 
ment proposed by such corporation, which compensation 
shall be ascertained by a jury, unless a jury be waived, as 
in other civil cases in a court of record, as shall be prescribed 
by law. 

“Sec. 21. Nospecial privileges or immunities shall ever be 
granted which may not be altered, revoked, or repealed by 
the Legislature; nor shall any citizen or class of citizens 
be granted privileges or immunities which, upon the same 
terms, shall not be geanted to all citizens. 

“Sec. 23. Thisenumeration of rights shall not beconstrued 
to impair or deny others retained by the people.” 


The constitution recognized the inviolability of private 
property, and wisely so, since few interests take a deeper hold 
on man than those which relate to property. Much of the 
general prosperity and much of the unexampled activity, 
energy, and enterprise which distinguish the present era is 
due to the all-prevailing conviction that private property 1s 
secure. (Dillon, C. J.,in Hanlon vs. Vernon, 27 Lowa, 42.) 

These rights, which are beyond the reach of government 
and of the people, are strongly and aptly stated in sections 
2 and 3 of the bill of rights in the Kentucky constitutions 
of 1799 and 1850, heretofore read. 

Taxes are in effect, as Mr. Mill contends, sacrifices made 
for the public good, equality of sacrifice being the rule. (2 
Pol. Econ., 370, 372.) “Taxation cannot be arbitrary, be- 
cause its very definition includes apportionment.” (Cooley 
Const. Lim., p. 175.) 7 

[In People vs. Lynch (51 Cal., 20), a leading case, Justice 
McKinstry, speaking for the Court, says: 

“ An assessment for a local improvement is a faz differing 
from other taxes, in that it need not be levied upon the ad 
valorem principle. Although such assessment is not prohib- 
ited by that clause of the State constitution which provides 
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that ‘all property shall be taxed in proportion to its value,’ 
it is of the very essence of taxation, in every form, that it be 
levied with equality and uniformity, and to this end there 
should be some system of apportionment.” (‘Taylor vs. Pal- 
mer, 31 Cal., 241.) * * * “ Whatever the basis of taxa- 
tion, the requirement is that it shall be uniform. * * * 
The terms ‘ tax’ and ‘assessment’ both include 
the idea of some ratio or rule of apportionment, so that, of 
the whole sum to be raised, the part paid by one piece of 
property shall have the same known relation to or be effected 
by that paid by another.” 


The Kentucky constitution of 1799 granted to the Legis- 
lature the taxing power, without limitation, other than the 
limitation under our form of government, inherent in the 
power itself. In other words, the people of the State of Ken- 
tucky conferred upon the Legislature every power of taxa- 
tion which the people themselves might exercise in their 
original capacity. The grant was of all legislative power, 
without limitation, save such limitations as existed independ- 
ent of constitutional sanction. More than a quarter of a 
century ago the court of appeals of that State, then com- 
posed of three of its most eminent jurists, Hon. George Rob- 
ertson, Hon. Ephriam M. Ewing, and Hon. Thomas A. Mar- 
shall, was called upon to define this power, and of the re- 
sults reached in their deliberations Judge Cooley (Cooley 
on Taxation, 177) says: 


“The principles by which the legislative apportionment 
of taxes is to be tested have been so admirably stated that 
we prefer quoting the language of the court in preference 
to any attempt at stating them in our own language.” 


A just tribute from a great jurist to the judgment of a 
learned court. 

The case referred to was Lexington vs. McQuillan’s Heirs, 
(9 Dana, 513-516). 
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The court says (Judge Robertson, one of the first and 
most accomplished lawyers of the day, delivering the opinion 


of the court): 


“ When shall a tax be levied? To what amount? Shall 
it be a capitation or property tax? Direct or indirect? Ad 
valorem or specific? And what classes of property are the 
fittest subjects of taxation? are all questions wisely con- 
fided by our constitution to the discretion of the legislative 
departments, subject to no other limitation than that of the 
moral influence of public virtue or responsibility to public 
opinion? Butin some other respects, and so far as the power 
of taxation may be effectual being thus limited, it is, in our 
opinion, limited by some of the declared ends and principles 
of the fundamental laws. Among these political ends and 
principles equality, as far as practicable, and security of 
property against irresponsible power are eminently conspic- 
uous 1n our State constitution. An exact equalization of the 
burdens of taxation is unattainable and Utopian, but still 
there are well-defined limits within which the practical 
equality of the constitution may be preserved, and which, 
therefore, shouid be deemed impassable barriers to legislative 
power. Taxation may not be universal, but it must be gen- 
eral and uniform; hence, if a capitation tax be laid, none of 
the class of persons thus taxed can be constitutionally exempt 
upon any other ground than that of public service; and if 
a tax be laid on land no land within the limits of the State 
can be constitutionally exempted unless the owner be en- 
titled to such immunity on the ground of public service. 
The Legislature, in the plentitude of the taxing power, CAN- 
nor have constitutional authority to exact from one citizen, 
or even from one county, the entire revenue for the whole 
Commonwealth. Such an exaction, by whatever name the 
Legislature might choose to call it, would not be a tax, but 
would be undoubtedly the taking of private property for 
public use, and which could not be done constitutionally 
without the consent of the owner or owners or without retri- 
bution of the value in money. 

“The distinction between constitutional taxation and the 
taking of private property for public use by legislative will 
may not be definable with perfect precision, but we are 
clearly of the opinion that whenever the property of a citi- 
zen shall be taken from him by the sovereign will and ap- 
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propriated, without his consent, to the benefit of the public, a 
the exaction should not be considered as a tax unless similar 
contributions be made by that public itself, or shall be ex- 
acted, rather, by the same public will from such constituent o 
member of the same community generally as own the same 
kind of property. t 
“Taxation and representation go together, and represent- ~ + 
ative responsibility is one of the chief conservative princi- t 
ples in our form of government. When taxes are levied, , 
therefore, they must be imposed on the public in whose / 
name and for whose benefit they are required and to whom ? 
those who impose them are responsible; and, although there 
may be a discrimination in the subjects of taxation, still 
persons in the same class and property of the same kind 
must generally be subjected alike to the same conimon bur- ‘ 
den. This alone is taxation, according to our notion of 
constitutional taxation in Kentucky, and this idea, fortified h 
by the spirit of our constitution, is, in our judgment, con- | i 
firmed by so much of the twelfth section of the tenth article 
as declares: ‘Nor shall any man’s property be taken or applied 
to public use without the consent of his representatives and with- 
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out gust compensation being previously made to him.’ ’ . ad? 


This decision has stood the test of time, and has met the 
approval of the most enlightened commentators upon our 
governmental system. 

Mr. Justice McKee, in Milligan vs. Smith (59 Cal., 206) 
fully sustains the position we have assumed, that the right 
of property is before and higher than any constitutional 
sanction, and that arbitrary power over it exists nowhere in 
a republic. 

The principles enunciated are but the echoes of the Dec- 
laration of Independence, proclaiming the equality of all 
before the law and the existence of inalienable rights, “ to 
secure (not to create) which governments are instituted 
among men;” principles placed beyond the attacks of the 
States by the declaration of the fourteenth amendment of 
the Federal Constitution, “ nor shall any State deprive any 
person of life, liberty, or property without due process of law, 
nor deny to any person within its jurisdiction the equal pro- a 
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tection of the laws;” principles which constitute the corner- 
stone of a free government, and from which it cannot depart 
without making rebellion to its laws a freeman’s right and 
revolution a people’s duty. 

“ All property shall be taxed in proportion to its value.” 
Upon this law hangs the law and gospel of taxation. 

“ All property shall be taxed in proportion to its value.’ 
How simple the rule; how easy its application; how just 
and beneficent its operation | 

“All property shall be taxed in proportion to its value.” 
This line marks the limit of the power which rests in the 
people or which can be delegated to any government within 
the boundaries of the republic. Within that limit are peace, 
order, security, and all just governmental powers; without 
are turmoil, confusion, spoliation, and anarchy. 

“ All property shail be taxed in proportion to its value.” 
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To this test must come every revenue law, whether such law 
rests alone upon legislative action or on sound constitu- 
tional enactment. If it fail to meet this test, reason, prin- 
ciple,and authority—the trinity of the law—unite in the judg- 
ment that it is not the exercise of the lawful power of taxa- 
tion, but that it is the exercise of the unlawful power of con- 
fiscation. 

If every person in the land should agree that contribution 
might be exacted from property for the support of the Gov- 
ernment by any other rule than that of equality and uni- 
formity ; if by unanimous consent the power to impose such 
burdens unequally was attempted to be conferred upon gov- 
ernment, such rule could not be lawfully enforced, nor such 
power lawfully exercised. The rule and the power would 
invade the domain of the inalienable right. No one can 
surrender that which is not hisown. The inalienable rights 
which exist independently of constitutional sanctions are 
not the property of this generation. They are the heritage 
of peoples yet to be, and we are but the trustees of that herit- 
age, clothed with the limited right of present use and enjoy- 
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ment, and charged with its defense and maintenance, to the 
end that we may transmit it unimpaired to the rightful heirs. 

The power of taxation is the only power which the plain- 
tiffs do or can invoke to sustain these actions; but we have 
seen that there is a limitation inherent in the power to tax, 
namely, that when taxes are levied upon property they must 
be apportioned with reference to a uniform standard—must 
be laid, by some rule of equality and uniformity—otherwise 
they would degenerate into mere arbitrary exactions, and 
such an exaction, by whatever name the Legislature might 
choose to callit, would not be a tax, but would undoubtedly 
be the taking of private property for public use without just 
compensation. ‘This limitation finds a resting place in the 
fundamental principles which underlie our republican form 
of government, and therefore cannot be lawfully removed, 
either by the Governmentor by the people. “ Theright of prop- 
erty is before and higher than any constitutional sanction,” 
and “arbitrary power over it exists nowhere in a republic.” 


THE FOURTEENTH AMENDMENT APPLIES WHENEVER THE STATE, 
UNDER ANY PRETENSE, INVADES THE DOMAIN OF NATURAL 
RIGHTS. 


Under no pretext whatever can the State lawfully take life, 
liberty, or property without due process of law—neither under 
the exercise of the taxing or any other power. 

It would have been a remarkable thing if the fourteenth 
amendnient had been written that “ No State shall deprive 
any person of life or liberty without due process of law or 
deny to him equal protection of the law, except in the collec- 
tion of taxes.” Taxation need not be mentioned at all. These 
principles operate upon every act of the Government, and, 
therefore, it is not the thing to say that that amendment in 
express terms includes taxation. Of it it should be said: 
“It secures all rights and brings to their protection the 
power of the national Government—the united power of 
sixty millions of freemen.” Lawful taxation in itself never 
invades any of those rights. 
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The difficulty was, before the adoption of the fourteenth 
amendment, that we had no remedy against the action of the 
State. The Federal Government, if Mr. Chief Justice Waite 
was despoiled of his property in England, would right him, 
even if it had to wage a war, but against a State which had 
despoiled himof his property he had no remedy. Now, when- 
ever the right to life, liberty, or property is invaded by a State, 
or when any person is denied the equal protection of the law, 
the fourteenth amendment applies. It matters not under 
what power the State assumes to act, for the protection runs 
against all power and in favor of rights which cannot be 
invaded by the State under any circumstances or upon any 
pretext whatever. 

The fourteenth amendment of the Constitution, in declar- 
ing that no State shall deny to any person within its juris- 
diction the equal protection of the laws, imposes a limitation 
upon the exercise of all the powers of the State which can 
touch the individual or his property. It applies to the tax- 
ing power and toall other governmental powers. Whatever 
the State may do, it cannot deprive any one within its juris- 
diction of the equal protection of the laws, and by equal 
protection of the laws is meant equal security under them to 
every one, on similar terms, in his life, his liberty, his prop- 
erty, and in the pursuit of happiness. It not only implies 
the right of each to resort, on the same terms with others, to 
the courts of the country for the security of his person and 
property, the prevention and redress of wrongs, and the en- 
forcement of contracts, but also his exemption from any 
greater burdens or charges than such as are equally imposed 
upon all others under like circumstances. 

Unequal exactions in every form or under any pretense 
are absolutely forbidden; and, of course, unequal taxation, 
for it is in that form that oppressive burdens are usually 
laid. It is not possible to conceive of equal protection under 
any system of laws where arbitrary and unequal taxation is 
permissible; where different persons may be taxed on their 
property of the same kind, similarly situated, at different 
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rates ; where, for instance, one may be taxed at one per cent. 
on the value of his property, another at two or five per cent., 
or where one may be thus taxed according. to his color, be- 
cause he is white or black or brown or yellow, or according 
to any other rule than that of a fixed rate proportionate to 
the value of his property. 


MR. JUSTICE FIELD UPON THE OPERATION OF THE FOURTEENTH 
AMENDMENT. 


As to the operation of the fourteenth amendment upon 
the taxing power of the State, I quote from the unanswered 
opinion of Mr. Justice Field, the circuit judge in the Santa 
Clara case; I also beg to refer the Court to the opinion of 
Judge Sawyer in the same case and to the opinions of Mr. 
Justice Field and Judge Sawyer in the San Mateo case, 
copies of which I have filed with the clerk for the justices 
of this Court. Says Mr. Justice Field: | 

“ With the adoption of the amendment the power of the 
States to oppress any one under any pretense or in any form 
was forever ended, and henceforth all persons within their 
jurisdiction could claim equal protection under the laws, 
and by equal protection is meant equal security to every one 
in his private rights—in his right to life, to liberty, to prop- 
erty, aud to the pursuit of happiness. It implies not only 
that the means which the laws afford for such security shall 
be equally accessible to him, but that no one shall be subject 
to any greater burdens or charges than such as are imposed 
upon all others under like circumstances. This protection 
attends every one everywhere, whatever be his position in 
society or his association with others, either for profit, im- 
provement, or pleasure. It does not leave him because of 
any social or official position which he may hold, nor because 
he may belong to a political body or to a religious society or 
be a member of a commercial, manufacturing, or transpor- 
tation company. It is the shield which the arm of our 
blessed Government holds at all times over every one—man, 


woman, and child—in all its broad domain, wherever they 
-Iay go and in whatever relations they may be placed. No 
State—such is the sovereign command of the whole people 
of the United States—no State shall touch the life, the lib- 
erty, or the property of any person, however humble his lot 
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or exalted his station, without due process of law, and no 
State, even with due process of law, shall deny to any one 
within its jurisdiction the equal protection of the laws. 
Unequal taxation, so far as it can be prevented, is, 
therefore, with other unequal burdens, prohibited by the 
amendment. There undoubtedly are and always will be 
more or less Inequalities in the operation of all general legis- 
lation, arising from the different conditions of persons, from 
their means, business, or position in life, against which no 
foresight can guard; but this is a very different thing, both 
in purpose and effect, from a carefully devised scheme to 
produce such Inequality, or ascheme, if not so devised, hneces- 
sarily producing that result. Absolute equality may not be 
attainable, but gross and designed departures from it will 
necessarily bring the legislation authorizing it within the 
prohibition. ‘The amendment is aimed against the »erpe- 
tration of injustice and the exercise of arbitrary power to 
that end. ‘The position that unequal taxation is not within 
the scope of its prohibitory clause would give to it a singular 
meaning. It isa matter of history that unequal and dis- 
criminating taxation leveled against special classes has been 
the fruitful means of oppressions and the cause of more com- 
motions and disturbances in society, of insurrections and 
revolutions, than any other cause in the world. It would, 
indeed, as counsel in the San Mateo case ironically observed, 
be a charming spectacle to present to the civilized world if 
the amendment were to read as contended it does in law— 
‘Nor shall any State deprive any person of his property 
without due process of law, except it be m the form of taxation, 
nor deny to any person within its jurisdiction the equal pro- 
tection of the laws, except it be by taxation.’ Nosuch limitation 
can be thus engrafted by implication upon the broad and 
comprehensive language used. ‘The power of oppression by 
taxation without due process of law is not thus permitted, 
nor the power by taxation to deprive any person of the 
equal protection of the laws. 
“Soon after the adoption of the amendment Congress recog- 
nized by its legislation the application of the prohibition to 
unequal taxation. The original civil rights act, previously 
passed, made persons of the emancipated race citizens and 
declared that all citizens of the United States of every race 
or color should have the same rights in every State and Ter- 
ritory to make and enforce contracts, to sue, be parties, and 
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give evidence; to inherit, purchase, lease, sell, own, and con- 
vey real and personal property, and tothe benefit of all laws 
and proceedings for the security of persons and property as 
was enjoyed by white citizens, and should be subject to like 
punishments, pains, and penalties,and to none other. After 
the adoption of the amendment the act was re-enacted, and 
to the clause that all persons should enjoy the same rights 
as white citizens and be subject to like punishments, pains, 
and penalties, it added, And subject only to like ‘tazes, 
licenses, and exactions of every kind, and to no other. The Con- 
gress which re-enacted the civil rights act with this addition 
was largely composed of those who had voted for the amend- 
ment, and it is well known that oppressions by unequal tax- 
ation were the subject of consideration before the committee 
of the two Houses under whose direction the amendment 
was proposed; but were this otherwise, and were the wrong 
of such unequal taxation not prominently in the minds of 
the framers, it being within the language, it must be held 
to be within the operation of the prohibition. As truly and 
eloquently said by Mr. Conkling in the argument of the San 
Mateo case: ‘If it be true that new deeds have come;; if it 
be true that wrongs have arisen or shall arise which the 
framers in their forebodings never saw—wrongs which shall 
be righted by the words they established, then all the more 
will those words be sanctified and consecrated to humanity 
and progress.’ : 

“The fact to which counsel alluded, that certain property 
is often exempted from taxation by the States, does not at all 
militate against this view of the operation of the fourteenth 
amendment in forbidding the imposition of unequal bur- 
dens. Undoubtedly since the adoption of that amendment 
the power of exemption is much more restricted than for- 
merly, but that it may be extended to property used for 
objects of a public nature is not questioned—that is, where 
the property is used for the promotion of the public well- 
being and not for any private end. Thus property used for 
public instruction, for schools, colleges, and universities, 
which are open to all applicants on similar conditions, may 
properly be exempted. ‘The public benefit is the equivalent 
to the State for the tax which would otherwise be exacted. 
If buildings used as churches for public worship are also 
sometimes exempted it must be because, apart from religious 
considerations, churches are regarded as institutions estab- 
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lished to inculcate principles of sound morality, leading citi- 
zens to a more ready obedience to the laws. Whatever the 
exemption, it can only be sustained for the public service or 
benefit received. The equality of protection which the four- 
teenth amendment declares that no State shall deny to any 
one is not thus invaded. That amendment requires that 
exactions upon property for the public shall be levied ac- 
cording to some common ratio to its value, so that each 
owner may contribute only his just proportion to the general 
fund. When such exaction is made without reference to a 
common ratio it is not a tax, whatever else it may be termed; 
it is rather a forced contribution, amounting, in fact, to 
simple confiscation. As justly said by the supreme court of 
Kentucky, in thecelebrated case of Lexington vs. McQuillan’s 
Heirs, whenever the property of a citizen is taken from him 
by the sovereign will and appropriated without his consent 
to the benefit of the public,the exaction should not be con- 
sidered as a tax unless similar contributions be exacted by 
the same public will from such members of the same com- 
munity as own the same kind of property, and, although 
there may be a discrimination in the subjects of taxation, 
still persons of the same class and property of the same kind 
must generally be subjected alike to the same common bur- 
den (9 Dana, Ky., 513). 

“The cases of People vs. Weaver (100 U. S., 539) and of 
Evansville Bank vs. Britton (105 id., 322) will illustrate the 
character of the discrimination of which the defendants 
complain. By an act of Congress passed in 1864 and re- 
enacted in the Revised Statutes the shares in national banks 
are allowed to be included in the valuation of the personal 
property of the owner in the assessment of taxes imposed 
by authority of the State in which the banks are located, 
subject to two restrictions: that the taxation shall not be at 
a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens of the State, and that the 
shares owned by non-residents of the State shall be taxed at 
the place where the bank is located (R.S., see. 5219). In 
People vs. Weaver (1C0 U.5S., 539) the meaning of these re- 
strictions upon the State was considered by the Supreme 
Court, and it was held— 


“Ist. That the restriction against discrimination has refer- 
ence to the entire process of assessment, and includes the 
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valuation of the shares, as well as the rate of percentage 
charged thereon ; | 

“2d. That a statute of New York which established a 
mode ‘of assessment by which such shares were valued 
higher in proportion to their real value than other moneyed 
capital was in conflict with the restriction, although no 
greater percentage was levied on such valuation than on 
other muneyed capital ; and, 

“3d. That a statute which permitted a party to deduct 
his just debts from the valuation of his personal property, 
except to so much as consisted of those shares, taxed them 
at a greater rate than other moneyed capital, and was there- 
fore void as to them. 

“The discrimination there condemned, by which an in- 
creased value was given to the shares of the national banks 
beyond what was given to other moneyed capital, is a dis- 
crimination similar to that made by the elimination of mort- 
gages in estimating the value of railroad property in the 
cases before us. In Evansville Bank vs. Britton the doctrine 
of this case is approved, and it was held that the taxation of 
shares in the national banks, under a statue of Indiana, with- 
out permitting the owner to deduct from their assessed value 
the amount of his dona fide indebtedness, as he was permitted 
to do in the case of other investments of moneyed capital, 
was a discrimination forbidden,by the act of Congress. 


SECTION 4 OF ARTICLE XIII OF THE STATE CONSTITUTION DOES 
NOT PROVIDE FOR THE CLASSIFICATION OF PROPERTY. 


The learned counsel on the other side, confounding section 
4 with section 10 of article XIII of the State constitution, in 
their brief insist that there is a classification of property, and 
that all railroads operated in two or more counties are put 
in a class for purposes of taxation. This is not the case. 
They confound two sections of this constitution applying to 
entirely different subjects, the one relating to the deduction 
of debts secured by mortgages and the other to the tribunals 
by which assessments shall be made. 

I call your honor’s attention to this constitution because, 
literally read, it exempts the Central Pacific Railroad Com- 
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pany from taxation, and it has had to receive a construction 
before that railroad could be taxed. | 

Now, you will bear in mind that the first section of article 
13, which has been so often read here, provides that all prop- 
erty in the State shall be taxed in proportion to its value. I 
also ask your honors to bear in mind all through this argu- 
ment that we are not now dealing with a tax upon business 
or upon capacity; that the very tax which it levies upon 
the franchise is a property tax and so defined, and, so far 
from the laws of California blending that franchise with the 
tangible property of the corporation, the direction of law is 
to the assessor that the franchise shall be kept separate. 

Section 4 of article 13 says: ' 

“A mortgage, deed of trust, contract, or other obligation 
by which a debt is secured shall, for the purposes of assess- 
ment and taxation, be deemed and treated as an interest in 
the property affected thereby.” 


That is the establishment of a general rule applicable to 
all property. Now, if that stood alone, if there was nothing 
more in that clause, the National Government, having a 
mortgage upon the Central Pacific railroad amounting to 
twenty-seven million dollars, would be the owner of twenty- 
seven million dollars of that property and it would be ex- 
empt from taxation. 

Then follows this language : 


“Except as to railroad and other quasi-public corpora- 
tions, in case of debts so secured, the value of the property 
affected by such mortgage, deed of trust, contract, or obliga- 
tion, less the value of such security, shall be assessed and 
taxed to the owner of the property, and the value of such 
security shall be assessed and taxed to the owner thereof in 
the county, city, or district in which the property affected 
thereby is situated.” 


And I desire to call the attention of Mr. Justice Miller 
especially to what follows, so that when I come to respond 
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to the question which he asked me yesterday from the bench 
he may have this in mind: 

“The taxes so levied shall be a lien upon the property 
and security, and may be paid by either party to such se- 
curity. If paid by the owner of the security the tax so levied 
upon the property affected thereby shall become a part of 
the debt so secured. If the owner of the property shall pay 
the tax so levied on such security it shall constitute a pay- 
ment thereon, and to the extent of such payment a full dis- 
charge thereof.” 


The Cuter Justice: It says: “If paid by the owner of the 
security the tax so levied upon the property affected thereby 
shall become a part of the debt so secured.” Does that 
imply that the party who pays it may recover from the rail- 
road company the amount of taxation ? 

Mr. Haymonp: No, sir. He can only recover that por- 
tion of the tax which the railroad company should have 
paid. That is the construction, undoubtedly ; because when 
you read the other provision you will see that the tax upon 
the security should be paid by the owner of the security. 

The tax in any event is a lien upon the whole property. 
If paid by the holder of the security the tax levied against 
the mortgagor becomes part of the debt secured. If paid by 
the mortgagor the tax levied upon the security becomes a 
payment thereon. The tax against the mortgagor is treated 
here as a tax upon the property, while the tax against the 
mortgagee is treated as a tax upon the security. The term 
property is used in one case and the term security in the 
other. 

This constitution was not written in the English language, 
and we have to go into the opinions of the supreme court of 
California to find out what it means. The supreme court of 
that State transposes it and takes a sentence out of the last 
clause and puts it into the first, so that it reads, according to 
its construction: “Except as to railroads and other quasi- 
public corporations, a mortgage, deed of trust, contract, or 
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other obligation by which a debt is secured shall, for the 
purposes of assessment and taxation, be deemed and treated 
as an interest in the property affected thereby.” 

The Cuter Justice: Do you say it has been construed by 
your courts that if the tax is paid by the owner of security on 
that part of the property which is valued to the owner of the 
security that that tax does not become a part of the debt if 
it is paid upon that portion of the property which is valued 
to the owner of the security? Has it been held that if the 
security pays that tax that he cannot add it to his debt? 

Mr. Haymonp: No, sir. If the owner of the security pays 
the whole tax he can add to the debt the amount of the tax 
assessed against the mortgagor. He cannot add to the debt 
the tax paid upon the security. The constitution of Cali- 
fornia prohibits such a result, even though the parties may 
contract for it (Constitution of California, article XIII, sec- 
tion 5). Each party is to pay his own tax. If one pays 
the tax of the other he may add it to or offset it against the 
debt, as the case may be, but the State has a remedy against 
the entire property. 

Mr. Justice MarrHews: The distinction is between the 
property and the security as subjects of taxation ? 

Mr. Haymonp: Yes, sir. You express most clearly the 
idea which I have been trying to convey. 

As interpreted by the supreme court of California it 
reads: “Except as to railroads and other quasi-public cor- 
porations, a mortgage, deed of trust, &c., shall be deemed 
and treated as an interest in the property affected thereby.” 
In other words, instead of attempting classification, it estab- 
lishes a general rule and excepts the property of railroad cor- 
porations and other quasi-public corporations, whatever that 
property may be,and not aclassof property, from its operation. 

This confusion arises from section 10 of the same article, 
which confers upon the State board of equalization the 
power to assess designated portions of railroads operated 
in two or more countries without regard to who owns 
that railroad property. It is, “All property, except as 
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hereinafter in this section provided, shall be assessed in the 
county, city, city and county, town, township, or district in 
which it is situated in the manner prescribed by law. The 
franchise, roadway, road-bed, rails, and rolling-stock of all 
railroads operated in more than one county in this State 
shall be assessed by the State board of equalization.” 

The deduction is allowed in the one case, under section 4, 
if the property is owned by an actual person or by a corpora- 
tion not a quasi-public corporation. In the other case, under 
section 10, the jurisdiction of the board attaches, because the 
property itself (and it is railroad property alone there) is 
operated in more than one county. ‘The discrimination in 
section 4is not based upon the fact that the railroad is 
operated in more than one county. It is based upon owner- 
ship alone. 

Mr. Justice Fietp: [s not that tenth section directed en- 
tirely to the mode of assessment? 

Mr. Haymonp: In one sense, yes; it is directed to the 
places where and to the class of officers by whom the assess- 
ment is to be made. 

Mr. Justice Fretp: And when the property named is ope- 
rated in more than one county this board assesses. Is not 
that the whole of the tenth section ? 

Mr. Haymonp: Yes, sir; that is all there is of it, except 
that it declares that all other property shall be assessed by 
local assessors, and this clause requires local assessors to 
assess debts and credits, for they are declared by section 1 
to be property. I will restate the proposition: If the prop- 
erty, be whatever kind of property it may, is owned bya 
railroad or other quasi-public corporation from that prop- 
erty the indebtedness cannot be deducted. If it be railroad 
property owned by a natural person or by a corporation not 
quasi-public, then the indebtedness must be deducted. If 
the railroad is operated in more than two counties, then the 
franchise of that railroad, its road-bed, roadway, and rolling- 
stock is assessed by the State board of equalization. 
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We say that the first is not a classification of property at 
all. It is the establishment of a general rule and an excep- 
tion thereform based upon ownership alone. It comes when 
we consider the character of these corportions and the powers 
which they exercise—to the proposition which my brother 
Wilson admitted here, that you cannot assess the same kind 
of property to one man at a higher rate than you do to an- 
other because he is black or white or old or young. 

Mr. Justice Fretp: Your printing is inaccurate in your 
brief. In section 4 it reads, “Except as to railroads and 
other quasi-public corporations.” It should be, “ Except as 
to railroad and other quasi-public corporations.” It changes 
the sense. 

Mr. Haymonp: Now, [am not here to deny—this case does 
not require that I should—that a State cannot classify prop- 
erty. For the purposes of this argument [ admit thata 
State may classify property, but it cannot base that classifi- 
cation, whenan ad valorem tax is in question, upon ownership 
alone. It must bea classification of property, not of persons. 

This is not an attempt at classification. No man ever 
thought of classification in connection with section 4. It was 
a bold, open, barefaced attempt to impose upon one set of per- 
sons in that State who at that time were supposed to be ob- 
noxious a tax to which no American citizen worthy of the 
name would have submitted. The persons against whom 
this was directed were as clearly described as though they 
had been mentioned by name. It stands upon the precise 
footing with that legislation attempted by California legis- 
lators under the constitutional provisions which prohibited 
the passage of special laws in relation to cities, towns, or vil- 
lages, but which permitted classification. There the attempt 
was to do what? To pass laws making charters for cities 
having a population of over one hundred thousand. The 
courts looked behind the form. They saw there was but 
one city of the kind within the State, and they said it was 
an attempt toevadethe provisions of the constitution, and that 
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it was as much special legislation as though the city and 
county of San Francisco itself had been mentioned. 

Now, may it please the court, whoever heard of a classifi- 
cation of property by which the assessor was to make the 
-assessment roll speak an untruth? Whoever in this country 
heard of the attempt to classify property by saying that one 
kind of property should be assessed at its cash value and 
another at five times its cash value, and still another at seven 
times its cash value? Perhaps they may have been such, 
but I have not heard of them. The classification with which 
I am familiar is this classification: Where the Legislature 
of the State declares that mills shall be assessed at one rate 
of taxation and that powder mills shall be assessed at another 
rate, but it is all mills and all powder mills. 

The Cuter Justice: Is that a fair construction of this 
provision of the constitution? Is it anything more or less 
than this: That as to property generally, if there is a mort- 
gage on it, it shall be divided for the purpose of taxation, 
and that portion covered by the owner of the security and 
that portion according to the owner of the property, so that 
railroad property shall be valued without division ? 

Mr. Haymonp: Not railroad property, your honor, but 
property belonging to railroad corporations. 

Mr. Justice Gray: What is the fact about the extent to 
which individuals avail themselves in California of this 
right to get the franchise and the right to eminent domain? 
Are there any such railroads, except those owned by cor- 
porations ? | 

Mr. Haymonp: Yes, sir; there is a railroad in that State 
operated and run by an individual. It is a broad-gauge 
road, run for carrying passengers. 

Mr. Justice Gray: And not run incidentally to connect 
any mines? 

Mr. Haymonp: No, sir; nothing of the kind. It is one 
of the oldest railroads in the State. 
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Mr. Justice Gray: And it stands on the same ground as 
a common carrier in all respects ? 

Mr. Haymonp: Yes, sir; exactly. The findings (folios 
118 and 120) show that at the time this assessment was 
made, and before, there were in California various railroads 
owned by individuals, partnerships, and corporations other 
than railroad corporations—by corporations such as mining 
and manufacturing corporations. In the case of the road to 
which Mr. Justice Gray refers the findings are (folio 119) 
that it “is and has ever been operated in more than one 
county and is of the same gauge as the road of the defend- 
ant, and has ever been operated for like uses and purposes.” 
The laws of common carriers apply to all of these railroads 
alike. They apply alike to all carriers. 

Suppose this judgment should be reversed and you should 
order judgment in the court below, and execution should 
issue upon that judgment In that event we would have a 
right to designate what portion of the property should be 
sold. Suppose we say that the railroad, road-bed, and roll- 
ing-stock shall be sold. The person who buys it does not 
want any franchise to run it. The corporation exists and 
holds its franchise, and the person operates the road just as 
did the corporation. Alla man wants tbere is a plant, and 
he operates it under the law relating to carriers. He may 
acquire the land by purchase or by condemnation. Such is 
section 1001 of the civil code. 

The Cuter Justice: Can he operate it by steam or can 
he cross the public highways with a steam carriage without 
express authority from the Legislature ? 

Mr. HaymMonp: He can operate it by steam, but neither a 
corporation nor natural person can run and operate a rail- 
road through the streets of a city or town without the con- 
sent of the Authorities. Both stand in this as in other re- 
spects upon the same footing. 
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The Cuter Justice: You say there is one railroad oper- 
ated in your State in two or more counties owned by a single 
individual ? 

Mr. Haymonp: Yes, sir. 

The Cuier Justice: Is not that single individual, in form, 
incorporated under the laws of the State? | 

Mr. Haymonp: No, sir; he bought it at sheriff’s sale. 
The Pacific Improvement Company, a private corporation, 
owns and operates a road in two or more counties. 

The Curer Justice: It is a corporation, is it not? 

Mr. Haymonp: Yes, sir; but not a quasi-public corporation. 
If we do not owe any obligation to this Federal Govern- 
ment to-morrow, we can dissolve this corporation volun- 
tarily if our debts are paid, and what becomes of the 
property? Why, the stockholders become tenants in com- 
mon in regard to the real property and partners as to the 
personal property, and they can operate it just as does the 
corporation. 

The Cuter Justice: Can you run that road as a railroad 
company would run itif you dissolve it as an organization ? 

Mr. Haymonp: There is not a single distinction, and the 
very statute which I read gives the right. 

The Curer Justice: Does that give you as an individual 
the right to cross a public highway with a steam carriage? 

Mr. Haymonp: That law gives me leave to condemn that 
right as against the State. I can condemn it as an indivi- 
dual. If I want to enter a city or town, or if a corporation 
desires to enter a city or town leave of the city or town au- 
thorities must be obtained. We return to the proposition, 
that it is not in the power of man to find anything that a 
corporation can do in California which a private individual 
cannot do. 

Mr. Justice Gray: I understood you to say that this rail- 
road owned by a private owner was bought by him at a sale 
on execution ? 

Mr. Haymonp: Yes, sir. They seized this road and sold 
it, and that man bought the road-bed and right of way. It 
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is all property subject to execution and can be taken as such. 
We have franchises in California of the character the learned 
counsel on the other side refer to—the right to maintain a 
public ferry across navigable streams and take tolls; but 
our right is not to take tolls in specie at all. Our right is 
to take freightage under the common carrier’s act, and we 
have no other right. 

Upon this topic Judge Sawyer, at the circuit, in the Santa 
Clara vase, says: 


“'Thatenatural persons may own and operate a railroad 
in this State as well as corporations is manifest from the 
fact that this road is mortgaged under the authority of the 
laws of the State, and this of itself necessarily involves the 
power to sell and convey, in case the occasion arises, under 
a decree of foreclosure, to any party who is willing to pay 
the highest price for the road. It also appears as a fact in 
this case that a natural person purchased a railroad oper- 
ated in more than one county, extending from Marysville, 
in the county of Yuba, to Oroville, in the county of Butte, 
under a decree foreclosing a mortgage, received his convey- 
ance therefor, and that he has been operating it, and been 
assessed, and has paid taxes upon it for more than two years 
past. So, also, numerous statutes of the States were intro- 
duced in evidence granting the right te natural persons, not 
incorporated, to build and operate railroads. ‘An act to 
provide for the construction of a railroad from Moquelumne 
city to Woodbridge, in the county of San Joaquin ’ (Statutes 
1862, page 97) and an aet authorizing the building of a rail- 
road from the Embarcadero, on the bay of Petaluma, in So- 
noma county (id., 295), are examples of numerous acts of a 
similar character found scattered through the volumes of 
the statutes from that time to the present.” 


The attention of the learned judge was not directed to 
sections 1000 and 1001 of the civil code, which, taken in 
connection with the provisions of the code of civil procedure 
relating to eminent domain, gives the right to natural per- 
sons—to all persons—to own and operate railroads in the 
State of California. 
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THE CONSTITUTION AND THE LAWS OF THE STATE OF CALI- 
FORNIA IN RESPECT TO PROPERTY BELONGING TO RAILROAD 
AND OTHER QUASI-PUBLIC CORPORATIONS PROVIDE FOR THE 
TAXATION OF THEIR PROPERTY AND ALSO OF A DEBT SECURED 
BY MORTGAGE THEREON, AND ALLOW NO DEDUCTIONS. 

Here let me goa little further and unfold arlother chapter 
in this scheme. In the old constitution of California there 
was a provision that taxation should be equal and uniform. 
My brother, the attorney general, prints in his brief a speech 
which he made when he was a member of that convention, 
in which he says that the very purpose of takingMout the 
words “equality ” and “uniformity” was to destroy the de- 
cisions of the supreme court of the State that a tax upon 
property and a tax upon a debt secured by mortgage upon 
that property is double taxation, and that it cannot be col- 
lected from either. They put inthe word “uniformity.” He 
says the people wanted all securities and debts taxed, and we 
have got to take out that word, because the supreme court 
of California has said that when you make an ad valorem 
tax upon property, when you get all the land, houses, and 
mouey and things, you have got all there is to tax ; that the 
mere fact that A gives a note for a thousand dollars to B 
does not add to the property of the State. 

He says we want to avoid this thing, and we will strike 
out the phrase equal and uniform and put in its place the 
phrase that all property shall be taxed in proportion to its 
ralue. Then what do they do next? They tax the prop- 
erty and the debt secured by mortgage, but unless the mort- 
gage property is owned by.railroad or other quasi-public cor- 
porations they deduct from the property the value of the debt. 

Is that classification ? To-day, if the Chief Justice owns 
these lands and these railroads, and the bonds are outstand- 
ing in California and over the world, he may deduct the 
value of them from his property, and the owners of the debt 
shall pay the tax upon the debt, and he shall pay the tax 
upon the property which remains after deducting the value 
of the debt. 
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Mr. Justice Matrnews: Under the former constitution 
I understand you to say there was a rule which required 
equality ? 

Mr. Haymonp: Yes, sir; and equality. 

Mr. Justice Matruews: And that was omitted ? 

Mr. Haymonp: Yes, sir. 

Mr. Justice MattHews: So that tne present constitution 
does not require equality ? 

Mr. HaymMonp: No, sir; unless it requires it under the 
other phrase, or unless the term taxation include equality. 
It says all property shall be taxed in proportion to its value. 

Mr. Justice Marrnews: But, taking the whole constitution 
together and on the interpretation put upon it, that it does 
except railroad property or the property of the railroad cor- 
poration from what otherwise would be the universal rule, 
I understand your argument to be that the constitution of 
California, so construed, is itself in violation of the four- 
teenth amendment. 

Mr. Haymonp: Yes, sir. 

Mr. Justice MaAtrHews: What particular provision in the 
fourteenth amendment do you rely upon as the foundation 
of an argument that equality of taxation must be the rule 
of all the States ? | 

Mr. Haymonp: I do not maintain that proposition, may 
it please your honor. I say that equality is part of the 
definition of taxation. 

Mr. Justice Marrmews: Then on what ground do you 
complain of the taxation here, except that it is unequal ? 

Mr. Haymonp: I complain of it because our property is 
taxed at a higher rate than similar property belonging to 
natural persons or to corporations not quasi-public, and we 
are in that respect denied the equal protection of the law, 
which has been interpreted to mean the protection which 
the general laws of the land afford. 

A man is safe in any community where he can stand or 
fall upon laws applicable to all other people. But, as is said 
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in the Tennessee cases hereafter referred to, if the Leg- 
islature can single out one class of individuals and impose 
one class of laws as to them which do not apply as to others, 
then that is the worst species of tyranny. 

Mr. Justice Mitter: I do not myself quite get at what 
you mean there by this inequality of the law. 

Mr. Haymonp: I am just coming to the point to show 
you. | 
Mr. Justice Mitter: Let me make a suggestion to you 
before you get to it. Do you deny the right of a State to 
tax whisky at arate three times as high as it taxes corn 
meal ? 

Mr. Haymonp: I say that may be done. It depends 
somewhat upon where the whisky is made. 

Mr. Justice Mitter: What is there to take that case out 
of the word inequality or injustice of the fourteenth amend- 
ment by taxing one man’s property higher than another’s ? 

Mr. Haymonp: If your honor submits that question to 
me for my individual opinion, I say I do not believe that 
that can be done; but I do say that that is a violation of 
the fourteenth amendment, and predict the time will come 
when this Court will so construe it, although you have not 
done it now, and it is not necessary, for the purposes of our 
case, that you should so construe it. 

If the tax is laid by a rate upon all the whisky in the 
State at three per cent., while upon all the corn in the State 
the rate is two per cent., that is a classification, and the court 
below in this case has held that such a classification was a 
classification of property and admissible under the fourteenth 
amendment. But if a State law prescribed that all the 
whisky which belonged to Tom Jones should be taxed at 
the rate of three per cent., and that all whisky belonging to 
John Smith should be taxed at the rate of two per cent., 
that would be an unjust and unlawful discrimination, and 
would be obnoxious to the fourteenth amendment. 
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Mr. Justice MrituerR: It comes back, after all, to what is a 
tax on property and what is a tax on land. I do not know 
anything in this country that is not a tax upon property, 
hardly. You may say, perhaps, that a tax on a man’s call- 
ing isnot a tax on property, but property must be owned 
by somebody or else it is of no value anywhere, and because 
a class of men own all of a certain class of property I do not 
see that the Legislature should be hindered for that reason 
from saying that the whisky that he owns should be taxed 
so and so or the money that he owns should be taxed or the 
railroad should be taxed. I have not got at the specific 
point of this argument, that that constitutional provision is 
not a provision for taxing railroad property. 

Mr. Haymonp: Itis a provision for taxing property owned 
by railroad companies. 

Mr. Justice MiLtter: All railroad property, I suppose, is 
owned by companies. 

Mr. Haymonp: No, sir; the findings show that in Cali- 
fornia there is railroad property not owned by companies, 
while, on the other hand, railroad corporations own various 
kinds of property not classed as railroad property. 

Mr. Justice Mirter: You have been arguing here for an 
hour nearly to show that there is no distinction; that cor- 
porations do not amount to anything; that they were only 
private people after all. 

Mr. HaymMonp: Exactly. But why have I doneso? To 
show that counsel cannot maintain the position that this is 
classification—to reduce their position to an absurdity. For 
if | have proved by the laws of the State of California that 
a railroad corporation exercises no power, has no rights or 
privileges which a natural person has not and may not ex- 
ercise—and this I am sure counsel, in the close, will not 
deny in view of the code provisions which I have read—then 
it is clear that cannot be called classification of property 
which results in this: That if the property is taxed to-day 
at one rate because it is owned by a railroad or other quasi- 
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public corporation, and if sold to a natural person or toa 
corporation not quasi-public, then it is to be taxed at an- 
other and a lower rate, unless that can be called a classifica- 
tion which distinguishes between the property of blacks and 
whites, or between the property of old and young, or between 
the property of males and females. This, counsel admits, . 
would not be lawful classification. There is the difference 
of color between blacks and whites, the difference of age be- 
tween the old and the young, and the difference of sex be- 
tween males and females. Under the laws of California 
there is no difference whatever, in a legal sense, between 
natural persons associated under the name of a railroad cor- 
poration, under the municipal laws of California general in 
their operation, and between the same persons associated in 
that State under any other name and for any other lawful 
purpose, or between persons nct associated, but acting in 
their individual right; and certainly there is no difference 
in the powers which, under the laws of California, may be 
exercised by a private corporation and a corporation not 
quasi-public. 

Mr. Justice M1LLER: We have had this word “rate” be- 
fore us several times. The rate of the tax and the amount 
on which it is to be assessed are different things. You do 
not mean to say that this railroad is taxed one or two per 
cent. on its value more than others ? 

Mr. Haymonp: No,sir; I do not mean to say that in form, 
I mean to say that under the fourth section of article 13 of 
the constitution of California that all property-owners ex- 
cept railroad and other quasi-public corporations are, for the 
purposes of assessment, entitled to deduct from the value of 
their property the value of all debts secured by mortgage or 
deed of trust upon such property. 

Mr. Justice MILLER: I say you must use language more 
closely. 

Mr. Haymonp: I am willing,so far as it is possible for me 
to do so,to come up to the standard which you fix. 

Mr. Justice Fietp: The taxation is not different, but the 
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rate of assessment is different. In one case it is assessed 
twice as much as the other—the rate of taxation is the same. 
Mr. Haymonp: What I maintain is that to allow one per- 
son to deduct the value of a debt secured by mortgage upon 
his property and to deny this right to another is the equiv- 
alent of taxing the latter at a higher rate than the former, 
Section 1 of article 13 of the constitution of California 
provides, in substance, that all property in the State shall be 
taxed in proportion to its value, and in defining the word 
property, as used in the section, declares that it includes 
moneys, credits, bonds, stocks, dues, franchises, and all other 
matters and things, real, personal, and mixed, capable of 
private ownership. If this section stood alone it would be 
clear that the full value of a tract of land must be assessed 
against its owner, notwithstanding the fact that it was mort- 
gaged for its full value to secure an indebtedness due from 
the owner to the holder of the mortgage, and it is clear, also, 
that under this section, standing alone, the credits secured by 
the mortgage must also be taxed at their value to the owner 
of the credits. ‘This is double taxation. The decisions 
of the supreme court of California, rendered after the dis- 
cussion had gone on for many years and after full and elab- 
orate arguments, settle this point. 
Savings and Loan Society vs. Austin, 46 California, p.415. 
Burke vs. Badlam, 57 Cal., 600. 


The decision in the case of the S. & L. Soc. vs. Austin ante- 
dates the formation of the new constitution. 

The debates in the constitutional convention show clearly 
that the members of that body were thoroughly conversant 
with the effect of that decision, and that, to avoid double tax- 
ation as toall other persons except railroad and other quasi- 
public corporations, they inserted the provisions which are 
found in section 4 of article 13 of the new constitution, and 
which provide that a mortgage, deed of trust, contract, or 
other obligation by which a debt is secured shall, for the 
purposes of assessment and taxation, be deemed and treated 
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as an interest in the property affected thereby; that they 
should be so deemed and treated, except as to railroad and 
other quasi-public corporations, and that, except as to such 
corporations, the debt so secured should be deducted from 
the value of the property upon which the security rests. No 
clearer case of intentional discrimination could be made. 
That it was the intent and purpose of the framers of that 
constitution to impose double taxation, not only upon the 
railroad property, but upon all other property, real and per- 
sonal, owned by such corporations, is established beyond 
even the possibility of a doubt. Department 1 of the su- 
preme court of California, in its opinion filed in the case of 
the Central Pacific Railroad Co. vs. The State Board of 
Equalization (60 Cal., p. 35), concedes that there is no prac- 
tical difference between a system which taxes the property 
of railroad corporations at a higher rate of percentage upon 
the value than is imposed upon other property and a sys- 
tem which establishes a mode of estimating the value of 
such property, which results in imposing a burden upon 
such property greater than is imposed upon other property. 

The supreme court of California was either compelled to 
make this concession or to disregard its own decisions upon 
that subject. In Miller vs. Heilbron (58 Cal., 133) the Su- 
preme Court of California, in construing the act of Congress 
conferring upon the States power to tax national banks, and 
limiting the power conferred by a provision “ that taxation 
must not be at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of that 
State,” adopted the construction of the Supreme Court of the 
United States in the case of The People vs. Weaver (100 U. 
U. 8., 543), namely, that the phrase the “ taxation shall not 
be at a greater rate than is assessed upon other moneyed 
capital,” etc., means something more than that there should 
be no discrimination with respect to percentage on any val- 
uation which might be made; that it means, in taking the 
assessment, rate of assessment, and valuation together, the taxa- 
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tion on shares of national banks should not be greater than 
on other moneyed capital. 

In the case of Miller vs. Heilbron the facts were that the 
assessor, in making the assessment against the plaintiff’s 
shares of stock in a national bank, was obliged to pursue 
the method prescribed in section 3640 of the political code, 
and could not, under that section, deduct from the valua- 
tion of such shares debts due from the plaintiff to citizens of 
the State. 

The court held that the section under which the assessor 
acted cunstituted clearly a discrimination against the owner 
of national bank shares and in favor of the owner of credits, 
and that the former was assessed at a greater rate than the 
latter. Referring to the act of Congress which permitted 
the State to assess shares of stock in national banks, under 
certain restrictions, it held that the restrictions operated 
upon the State Legislature, and that the fact, whether in a 
particular instance the owner of national bank shares owes 
any debt, is immaterial ; for, say the court, “ By the laws of 
this State he is not permitted to deduct them if he does.” 

Section 3640 of the political code under which the assess- 
ment then in question was made violated the rule of equality 
and uniformity prescribed by the act of Congress, for which 
reason the court held that it neither had nor could have 
any force or effect against atiy one. 

This Court will give great consideration to the supreme 
court of the State of California, in Miller vs. Heilbron, upon 
the laws of California, and when we apply the principles of 
that decision to the case in hand, and read section 4, article 
XIII, in their light, we must arrive at the conclusion that 
section four, in effect, declares. that all property belonging to 
railroad and other quasi-public corporations shall be as- 
sessed at a greater rate than other property of the same kind 
is taxed; and if this be so I am quite accurate in saying 
that.the provisions in section 4 of article XIII of the State 
constitution require that the property of railroad and other 
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quasi-public corporations shall be assessed at a higher rate 
than other property of the same kind, subjected to the same 
uses but belonging to natural persons or to corporations not 
quasi-public. This Court need not consider the question 
whether this makes an unjust and illegal discrimination 
against such corporations, for that matter has already been 
authoritatively determined by the supreme court of the State 
of California and by this Court. 

If the fourteenth amendment to the Constitution of the 
United States, or the fundamental principles which underlie 
our form of government, limit the power of taxation to the 
imposition of burdens upon some rule of equality and uni- 
formity, it follows that any law of a State, whether it be in 
the form of astatute orin the shape ofa constitutional enact- 
ment, which violates the rule of equality and uniformity 
must fall. 

In support of Miller vs. Heilbron, if support it needs, 
I cite the well-reasoned case of the National Albany Ex- 
change Bank vs. Wells (18 Blatchford’s Circuit Court Reps., 
478.) : 

This Court, in the case of The People vs. Weever (100 U. 
S., 543), affirmed the same doctrine, and in every National 
Bank case where the question has been involved this Court 
virtually held that to allow one person to deduct from the 
value of his property the value of the debts secured by mort- 
gage thereon and to deny this right to another is the exact 
equivalent of taxing the former at a lower rate than the 
latter. 

I admit, for the purposes of this case, that States may clas- 
sify property for taxation, but the framers of section 4 of 
article 13 of the constitution of California never for a single 
moment contemplated that they were classifying property- 
They had no such purpose in view. Their manifest purpose 
was, under the pretense of exercising the taxing power, to 
impose a burden upon one set of men in that State which 
they would not have dared to attempt to impose upon all. 
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Mr. Justice MitLter: Have you formulated any language 
in which you would have separated railroad property for 
taxation from other property t 

Mr. Haymonp: If I had attempted to classify railroad 
property for taxation I certainly would not have said that 
all property owned by railroad or other quasi-public corpora- 
tions should be taxed at one rate or assessed at a higher value 
than the same property when owned by natural persons or 
corporations not quasi-public. I probably would have said, 
“All railroads within the State.” 

Mr. Justice Mitter: Not distinguishing between railroads 
belonging to corporations or private individuals? 

Mr. Haymonp: That is the idea exactly. You have ex- 
pressed it clearly. 

The Cuter Justice: Mr. Haymond, allow me to call your 
attention right here to this point. You say that the consti- 
tution leaves the matter in such shape that railways owned 
by corporations would be valued and taxed in a different 
way from railroads owned by private individuals? 

Mr. Haymonp: Yes, sir. 

The Cuter Justice: Is that the statute under which this 
assessment was made ? 

Mr. Haymonp: Yes, sir. 

The Cuter Justice: [ am speaking of the statute which 
carries this constitutional provision into effect. You say 
that the constitution confines it to corporations, to railroads 
owned by corporations ? 

Mr. Haymonp: The constitution extends the exception to 
property owned by railroad or other quasi-public corporations, 
and does not confine it to railroads owned by corporations. 

The Cuier Justice: But in the statute it says, “In such 
last-described book ”—that is, the record book of railway as- 
sessments—“ must be entered the names of the railways as- 
sessed by the board, the names of the corporation to which 
or the name of the person or association to whom each rail- 
way is assessed, the whole number of miles of railway in the 
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State, the number of miles thereof in each county,” &c. 
Now, this statute fixes the mode of assessment of all rail- 
roads in the State, without regard to the question of whether 
they are owned by corporations or individuals ? 

Mr. Haymonp: No; it does not fix the mode of assess- 
ment of all railroads owned in the State, but it does declare 
that the State board of equalization shall assess the fran- 
chise, road-bed, roadway, and rolling-stock of all railroads 
operated in two or more counties. Under the provisions of 
the first clause of the section, if they are not operated in two 
or more counties, they are assessed by the same local officers 
who assess other property. 

The Cuier Justice: In the statute there is no discrimina- 
tion? 

Mr. Haymonp: There is only the discrimination which I 
speak of in the section to which you refer; but section 3627 
of the political code follows the provisions of section 4 of 
article 13 of the constitution. 

The Cuter Justice: 1 do not desire to take up more of 
your time; I only wanted to refer to what the law was upon 
this subject. 

Mr. Haymonp: I am very glad to have these suggestions 
made, because I can well appreciate the difficulties under 
which the Court labors in arriving at what the law of the 
State is in this respect; and before leaving the matter I 
desire to call the attention of the Court to the fact that the 
section which the Chief Justice has just read answers the 
question as to whether railroads may be operated in Cali- 
fornia for natural persons. The section declares that the 
State board in making the assessment shall enter upon the 
list the name of the corporation to which or the name of the 
PERSON Or ASSOCIATION to whom each railway is assessed. 

The discrimination of which I am here complaining is 
not the discrimination made by section 10 of article 13, but 
the discrimination made by section 4 of article 13 and by 
the laws passed carrying it into force. Section 10 of article 
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13 refers to the officers by whom the assessment shall be 
made. It refers to the officers by whom and to the place in 
which the assessment shall be made. It declares that “ all 
property, except as hereinafter in this section provided, shall 
be assessed in the county, city, city and county, town, town- 
ship, or district in which it is situated in the manner pre- 
scribed by law. The franchise, roadway, road-bed, rails, and 
rolling-stock of all the railroads operated in more than one 
county in this State shall be assessed by the State board of 
equalization at their actual value, and the same shall be ap- 
portioned to the counties, cities and counties, cities, towns, 
townships, and districts in which such railroads are located 
in proportion to the number of miles of railway laid in such 
counties, cities and counties, cities, towns, townships, and 
districts.” 

The discriminations under this section rest upon a differ- 
ent footing from the discriminations made in section 4, and 
to those discriminations I will hereafterrefer. I am now deal- 
ing with the discriminations relating, not to the officers by 
whom nor the place in which the assessment shall be made, 
but to the discriminations mentioned in section 4, the results 
of which are that the property owned by railroad and other 
quasi-public corporations is required to be assessed in a man- 
ner different from that in which the same property is as- 
sessed owned by natural persons or corporations not quasi- 
public, and the result of which is to increase the burden im- 
posed upon property owned by railroad and other quasi- 
public corporations. 

The classification made by article 4, if any such classifica- 
tion is made, is by ownership. The exception refers to pro- 
perty owned by railroads or other quasi-public corporations, 
As to their property, whatever may be its nature or character 
or whatever may be the use to which it may be put, no deduc- 
tionsare allowed; butthe very moment any oftheir property— 
it makes no difference whether it be a railroad operated in 
one county or more than one county or whether it be prop- 
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erty of other character—passes by transfer or otherwise to a 
natural person, or to a corporation not quasi-public, then it 
is assessed, not under the exception contained in the section, 
but under the general rule established by the section, and 
the deductions in question are authorized; and it matters 
not when the ownership is changed whether the assessment 
is made by the State board of equalization under section 
10 or whether it is made by the local assessors ; these deduc- 
tions must be made. 

The Cuter Justice: I understand the provision of the 
constitution, and [ can appreciate the argument you are 
making upon that, but I have not been able to find in the 
statute the language for the purpose of carrying it into 
effect. 

Mr. Haymonp: I have called your honor’s attention to 
the language in section 3665 of the political code, and sec- 
tion 3627 of the same code is but a re-enactment of section 
4 of article 13 of the State constitution. 

Mr. Justice Field, at the circuit, in the San Mateo case, 
referring to the discrimination made by section 4 of article 
XIII of the State constitution, says: 

“It is no answer to this discrimination to say that prop- 
erty in the State may be divided into classes, and different 
rates prescribed for them. Undoubtedly, property may 
be classified for purposes of taxation. Real property may 
be subjected to one rate of taxation, personal property to 
another rate. Property in particular districts may be taxed 
for local purposes, whilst property elsewhere may be exempt. 
Taxation on business in the form of licenses may also vary 
according to the calling or occupation licensed and the extent 
of business transacted ; but even then there must be uniform- 
ity of charges with respect to the same calling or occupation 
in the same locality. It is, however, only with the taxation 
of property that we are concerned in this ¢: ase; and the whole 
object of classifying property is that each class may be sub- 
jected to a special rate of taxation. There is no difference in 
the rate prescribed by the law of the State for the property of 
railroad corporations and the rate prescribed for the prop- 
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erty of individuals. There is only one rate for all property. 
There is, therefore, no case presented for the application of 
thedoctrineof classification. ‘Thediscrimination complained 
of arises from the different rule adopted in ascertaining the 
value of the property of railroad corporations as a basis for 
taxation, not from any different rate of taxation when the 
value is established. In all taxes upon property, whatever 
its form or nature, the property is taken as representing a 
pecuniary value, as standing for so much money invested. 
The tax is the rate per centum of this pecuniary value. 
The value being ascertained the law fixes the rate. The 
ground of complaint here is that the law requires a higher 
value to be placed upon the defendant’s property than upon 
the property of individuals similarly encumbered, or rather 
requires the assessor of the defendant’s property, in estimat- 
ing its value, to disregard and set aside certain elements 
materially affecting its amount, which are to be considered 
in estimating the value of the property of individuals. It 
is not classifying property to make this distinction in de- 
termining its value. It is not classifying property to pro- 
vide that the property of certain parties, which has a mort- 
gage upon it, shall be assessed at its value after deducting 
the mortgage, and that the property of other parties, also 
having a mortgage upon it, shall be taxed at its full value 
without any deduction. That is not providing for a differ- 
ent rate of taxation for different kinds of property, but for 
unequal taxation according to the character of the owner.” 


Judge Sawyer, at the circuit in the San Mateo case, upon 
this topic, says: 


“There can be no valid classification of property, under 
the State constitution, for the purposes of taxation based 
upon the uses to which it is applied, except so far as the use 
may give additional value to the property; and the prin- 
ciple under the constitutional provision requiring all property 
to be taxed at its value would only authorize the increase 
or modification of the assessment by adding the increased 
value so arising from the use. One owner may pasture his 
land, another raise wheat, cotton, or sugar cane, another 
plant a vineyard for the production of wine or an orange 
grove, another erect buildings upon his land and enjoy the 
rents arising therefrom, and another devote his time to the 
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construction and operation ofa railroad. If any of these uses 
give additional value to the land or other property it must 
still be taxed at its actual value, be it greater or less. But 
under the constitutional provision requiring all property to 
be taxed at its actual value, it cannot be classified by its uses 
for the purpose of applying other principles of taxation than value 
as a basis, or for the purpose of taxing it according to owner- 
ship, so as to make one class of owners, as such, pay more than 
another, or one class of owners pay the taxes that ought to be as- 
sessed against and paid by another class. The State constitu- 
tion does not profess to classify upon the basis of the uses to 
which property is applied. It recognizes no such principle 
in terms or by implication. It says nothing about uses, but 
classifies in terms by ownership, and includes all of the prop- 
erty of the same owners in its class for non-deduction of the 
value of the security—land and other property held for sale, 
as well as property used for operating railroads, or other cor- 
porate uses of quasi-public corporations, without making any 
reference whatever to its uses. The only rule by which any 
property is authorized to be assessed is according to its value. 
The constitution arbitrarily provides as to a particular 
class that they shall pay the taxes upon tle interest—accord- 
ing to the constitutional definition of property—in the prop- 
erty held by another class of owners who are allowed to 
escape taxation altogether, and in this particular the laws do 
not bear upon or protect the former equally with the latter. 
It provides that railroads and other quasi-public corporations 
shall pay taxes upon property they do not own—shall pay 
other people’s taxes. This discrimination against such cor- 
porations is not a taxation but a confiscation of their 
property, not for the benefit of the public, for there are no 
more taxes collected in the aggregate, but for the benefit of 
other property owners, who thereby escape their share of the 
public burdens. If the arbitrary discrimination and classi- 
fication found in this case can be legally made under the 
National Constitution and the law of the land, then the 
subordinate State constitution or law can be so framed as to 
dispose of a man’s rights in property of all kinds by arbi- 
trary classification and definition, without regard to the real 
facts, circumstances, or conditions of the property. A person 
may, by such subordinate statutory provisions, be classified 
out of the equal protection of the laws guaranteed by the 
National Constitution, and, if so with reference to this pro- 
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vision, he can also be classified and defined out of uniformity 
in the operation of the laws in other particulars—out of the 
protection of due process of law and of the provision for- 
bidding a law impairing the obligation of contracts or tak- 
ing property for public use without just compensation, and, 
indeed, out of all the guaranties of the Constitution, State or 
National. [am not arguing that property of all kinds may 
not be taxed where it is found, provided all owners are put 
upon the same footing, but in this case there is a personal 
liability sought to be enforced against the defendant for 
taxes not imposed upon others in like circumstances, without 
any means provided for reimbursement, such as are appli- 
cable to others similarly situated, by the party who ought to 
pay the tax. 

“ For authorities, including decisions of the United States 
Supreme Court illustrating this point, reference is made to 
the San Mateo case (8 Saw., 302-’4). 

“It is argued that the taxing of the whole value of mort- 
gaged property of railroads and other quasi-public corpora- 
-tions to the corporation owning it, subject to the mortgage, 
while the same thing is not done with respect to the property 
of natural persons or other corporations similarly situated, 
is valid as being simply a franchise tax—a tax for the privi- 
lege of being a corporation— a tax imposed as a return for 
privileges and powers not possessed by individuals.’ It is 
further said that it is not material by what standard a fran- 
chise tax is measured—whether the tax is In gross or meas- 
ured by receipts, the amount of property acquired, or by any 
other standard—and cases are cited from some of the States 
where a franchise tax is claimed to have been sustained on 
such principles, but this view wholly ignores the provisions 
of the State constitution itself on the subject. ‘This is not 
and does not purport to be, in any sense, a franchise tax. A 
franchise tax is otherwise, in express terms, provided for. 
The constitution itself prescribes how a franchise tax shall be 
assessed, and that is, like all other property, ‘in proportion 
to its value.’ ‘All property * * *_ shall be taxed in pro- 
portion to its value, to be ascertained as provided by law’ (Art. 
XIII, sec. 1). ‘The word property as used in this article 
and section is hereby declared to include money, credits, 
* * * franchises, and all other matters and things * * * 
capable of private ownership.’ (J0.) 
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“ Again, ‘ the franchise, roadway, &c., of all railroads oper- 
ated in more than one county in this State shall be assessed 
by the State board of equalization at their actual value’ (16., 
sec. 10). Thus the franchises of the defendant, under the con- 
stitution of California, can only be assessed, like other prop- 
erty, according to ‘ their actual value,’ -be that more or less. 
Their franchises have, therefore, already been otherwise 
assessed at their value—all the constitution will allow—and 
this discrimination is not and cannot be under the constitu- 
tion of California a franchise tax. It has no reference to the 
franchise. It is simply in law, what it is in fact, an arbi- 
trary and unjustifiable discrimination against railroad and 
other quasi-public corporations that cannot be maintained 
under the fourteenth amendment to the National Constitu- 
tion, guaranteeing to every person the equal protection of 
the laws. 

“ Great stress was laid in the arguments of plaintiffs’ coun- 
sel upon the growing and overweening power and greed of 
corporations,.and it was vehemently asserted that this is a 
struggle between the people and the corporations for suprem- . 
acy ; that corporations, by corrupt means and through their 
large and widespread influence, have obtained and they are 
obtaining control of legislatures, &c. 

“Tf this be so, then it is of the utmost importance to every nat- 
ural person in the United States that these guaranties of the four- 
teenth amendment to the National Constitution should be main- 
tained in all their length and breadth. They are the only means 
of protection left to the people. If these unequal taxes can be im- 
posed upon the class of corporations named in the Constitution 
the position of the parties can be reversed, and the unequal tax 
now thrown upon the corporations may hereafter be imposed upon 
the other parties. If these can be taxed without a hearing, then 
all or any class of persons can be taxed without a hearing ; and 
if there is good ground for the alarm manifested by the counsel of 
the plaintiff, such corporations, when they acquire the deprecated 
power and control indicated, will not be likely to be slow in shift- 
ing the unequal burden to the other side. There is, therefore, upon 
that hypothesis, no safety lo the people except in most rigidly main- 
taining the guaranties of the fourteenth amendment in their broad- 
est scope.” 
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FURTHER DISCRIMINATION. 


There is still another discrimination made against prop- 
erty owned by railroad and other quasi-public corporations. 

It is averred in the complaint in this case that many 
of the bonds which are secured by the mortgage upon the 
property of the Central Pacific railroad are held by citi- 
zens and bona fide residents of the State of California; that 
every year they have been assessed to those citizens and 
owners in that State; and it is found in this case that 
these averments are true, and that the local assessors have 
every year, in their respective accounts, assessed these debts - 
to the owners thereof, and that the laws of the State do not 
allow nor have there ever been any deductions made from 
the value of the property by reason of such assessments. 
The purpose of section 4 was not only to make the discrimi- 
nation first complained of, but was to impose a tax upon 
the full value of the property and also a tax upon the full 
value of the debt secured by the mortgage upon the same 
property. 

The Cuter Justice: You say that the security is also 
taxed to the owner of the security? 

Mr. Haymonp: Yes, sir; and the record shows it very 
clearly. 

The Cuier Justice: And paid by the owner of the se- 
curity? 

Mr. Haymonp: Yes,sir; paid by the owner of the security, 
and it was so found in this case. 

The Cuter Justice: And the railroad also? 

Mr. Haymonp: Certainly, sir. Every bona fide resident 
of California who owns any portion of the debt secured by 
the mortgage upon this property is taxed for the full value 
of that debt, and no deduction ever has been made or can 
be made under the laws of the State of California from the 
property on account of taxation of the security. 
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Mr. Justice Matrruews: That is, he is taxed on thé bonds 
of the company, not on Government bonds? 

Mr. Haymonp: He is not taxed on Government bonds, 
but on the debt due from the company to him, evidenced by 
the bonds which he holds. 

Counsel for the plaintiff in error assert that this Court will 
take judicial notice that the property of the Central Pacific 
railroad is mortgaged for more than itis worth. For the 
purpose of this case and this argument, I do not care whether 
you can legally take judicial notice of that fact or not. I 
will agree that the law is that you may, and if this is not 
sufficient I will and do stipulate it into these cases as a fact. 

Now, let us see whether this is taxation according to 
values, and whether this constitution classifies railroad 
property as a separate and distinct class. Upon the assess- 
ment roll of the State and of the various counties the fran- 
chise, roadway, road-bed, rails, and rolling-stock of the 
Central Pacific railroad are all valued at their actual cash 
value. Upon the assessment rolls the stations, workshops, 
round-houses, steamboats, moles and wharves, and all other 
property belonging to the company is placed and valued at 
its actual cash value. Ifall of the debts secured by the mort- 
gage upon this property were held by bona fide residents of 
the State of California they too would appear upon these as- 
sessment rolls at their actual cash value, and no deduction 
whatever would be made from the property of the company 
by reason of the assessment and taxation of the security. 
There is nothing in this record to show how much of this 

7 debt is owned by bona fide residents of the State of California, 
| nor hgw much of the debt in addition to the property has 
| been assessed and taxed there. 
ae But let us assume, for the purpose of this argument, that 
at all of those securities are owned in the State; let us assume, 
for the purpose of the argument, that the securities equal 
; the value of the property; then the result is that the 
; _ Central Pacific railroad is taxed for the full value of that 
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property and the security holders are ulso taxed for the 
value of their securities, making as to that company and its 
property a taxation and assessment of two dollars where 
only one dollar would be assessed and taxed if its property 
fell under the general rule. 

Take the case of another railroad valued at one hundred 
thousand dollars, with seventy-five thousand dollars of debt 
secured by mortgages and al] the securities held by bona fide 
residents of the State, and this property and the security would 
be assessed at one hundred and seventy-five thousand dollars, 
or in fact the property at seventy-five per cent. more than its 
value; take the case of another railroad valued at one hundred 
thousand dollars, with twenty-five thousand dollars of debt 
secured by mortgage and all the securities held by bona fide 
residents of the State, the assessment would be twenty-five 
per cent. above the actual value of the property; take the 
case of a railroad valued at one hundred thousand dollars 
without any indebtedness secured by mortgage and it would 
be taxed exactly at its value. 

The tax provided for by the first section of article 13 of the 
constitution is an ad valorem tax upon the property of the 
State in proportion to its value, and when all the property 
in the State has been assessed and valued the purposes of 
this section are accomplished. 

The assessment rolls should show the value of property in 
the State, but when you put in force the exception which 
allows all this property to be taxed and then allows the debts 
which are secured by mortgages upon it to be separately 
assessed and taxed, without any deduction from the prop- 
erty upon ‘which they constitute’a lien, you have made the 
assessment roll exhibit a value in excess of the combined 
value of all the property in the State. 

The assessment rolls of a State should show the value of 
property subject to taxation within its jurisdiction, but the 
exception in article 4 and the provisions in article 1 intended 
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to discriminate against certain individuals declare that the 
assessment roll must be made to speak falsely. 

Mr. Justice Mitter: Is that a fair interpretation, do you 
think ? | 

Mr. Haymonp: Yes, sir; unquestionably so,and this was 
the intention of these framers of the constitutional provisions. 
The learned attorney general, in his brief, quotes from a 
speech made by himself in that constitutional convention. 
In it he declares that the words “ equal and uniform” should 
be stricken out of the constitution, and the words “ taxation 
in proportion to its value” inserted in place thereof in order 
to escape the force of certain decisions which had been made 
by the supreme court of thatState. These decisions went to 
the point that when you had assessed all of the tangible, 
visible property in the State the end of just taxation was 
reached, and that if you passed beyond this and assessed and 

ralued debts secured by mortgage upon the property it was 
not taxation but confiscation. 

The learned attorney general, in the argument which he 
quotes, states that the people had determined that debts se- 
cured by mortgage should be taxed, and virtually that these 
decisions should be reversed. But when he and the ma- 
jority of his colleagues framed section 4 of article 13 they 
adopted as a general rule the principle of those decisions, 
and required that the value of debts secured by mortgage 
upon property should, when that property was assessed, be 
deducted from the value thereof, but from this provision 
excepted all property, whatever its nature and character, 
which might be owned by railroad or other quasi-public cor- 
porations, and as to that the constitution and laws of the State 
declare that both the property and security shall be assessed 
and taxed without any deduction whatever. 

There is no question but this is the law of the State. 
But if it were not, the record in this case shows that the 
officers of the State in administering the law have so inter- 
preted it and enforced it. So far as the result to be reached 
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in this Court, it matters not whether the discrimination is 
the result of the law or of its administration. The national 
courts, acting under the mandates of the National Consti- 
tution, are bound to protect the property from the illegal 
act, whether that illegal act be the result of the law or of its 
administration. 

Mr. Justice Mitter: The constitutional provision is that 
the railroad property having been assessed, all this land and 
everything that affects the taxes on it shall be divided. If 
there are mortgages the mortgagee shall be taxed for his in- 
terest in the property and the railroad company for the bal- 
ance. | 

Mr. Haymonp: No, your honor. ‘The constitutional pro- 
vision and the law are exactly the reverse. It is that all 
property, of whatever nature or character, owned by rail- 
road or other quasi-public corporations ‘shall be assessed at 
its actual cash value, and that all debts secured by lien 
thereon and owned by dona fide residents of the State of Cal- 
ifornia shall be assessed at their value without deduction. 
Mortgages are not taxed. It is the debt which is secured by 
the mortgage which is the subject of taxation. 

In the case of property owned by railroad or other quasi- 
public corporations both the property and the debt, so far 
as it is owned by bona fide residents of the State, are taxed. 
In relation to the same kinds of property not owned by rail- 
road and other quasi-public corporations the value of the 
debt.is to be deducted from the value of the property; the 
mortgagor is to pay the tax upon the mortgaged property 
less the value of the debt; the mortgagee or holder of the 
debt is to pay the tax upon the security, and there is noth- 
ing like double taxation. 

This is the way in which the law has been administered. 
The record shows it, and with all due deference I submit 
that the administration has been in exact accordance with 
the law. If Mr. Justice Miller owned one hundred thou- 
sand dollars’ worth of real property in California and it was 
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mortgaged either to residents or non-residents of that State 
to secure a debt of fifty thousand dollars Mr. Justice 
Miller would be taxed for fifty thousand dollars and the 
owner of the security would be taxed for fifty thousand dol- 
lars, making in all a tax of one hundred thousand dollars, 

But if Mr. Justice Miller should to-morrow transfer that 


_ property to a railroad or a quasi-public corporation, then, 


in accordance with the laws of California, that corporation 
would be taxed upon an assessed value of one hundred 
thousand dollars, and the holder of the security, if a bona 
fide resident of California, would be taxed upon an assess- 


. ment of fifty thousand dollars, without the character or the 


use of the property having been changed in the slightest 
degree, but the change of the ownership would work out 
this result. 


THE FACT THAT AGRICULTURAL LANDS BELONGING TO THIS 
COMPANY HAVE BY VIRTUE OF THE CONSTITUTIONAL PRO- 
VISION BEEN ASSESSED AT THEIR FULL VALUE, WITHOUT 
DEDUCTION, ON ACCOUNT OF THE DEBTS SECURED BY MORT- 
GAGE THEREON IS MATTER FOR THE CONSIDERATION OF 
THE COURT IN THIS CASE. 


The learned counsel who so ably opened this case for the 
people of the State says that the question as to whether or 
not the methods which may have been pursued in assessing 
the outlying lands was a valid method, or whether the con- 
stitution and laws of the State of California in relation to 
taxation of such lands are invalid, is not involved in this 
record, but in the. very same breath he says that the consti- 
tution is on trial. That is true, but it is also true that in 
order to enable us to put that constitution upon trial before 
the judicial tribunals of the country we must show a legal 
interest in the question. 

We are now attacking the scheme of taxation formulated 
in section 4 of article 13 of the State constitution, so far as 


85 


that scheme is exceptionable and affects only the property 
of railroad and other quasi-public corporations. We have. 
shown here a legal interest in that question, and that our 
interest authorizes us in this proceeding to put the exception 
contained in that section on trial. Had we failed to show 
that we owned lands and such other property it might have 
been contended, although in our judgment the contention 
would have been without foundation, that we were in no 
situation to complain. For that reason we brought into 
the case all of the facts which tend to show that this excep- 
tion was not the result of a bona fide attempt to classify 
property for taxation, but was an attempt to separate from 
the great mass of property in that community other 
property of like character, and to impose upon it a burden 
greater than it should bear, simply because it was owned by 
certain persons the identity of whom can be as easily estab- 
lished by the history of the times, of which you will take 
judical notice, and by the facts of this case as though they 
had been named in the constitution itself. We brought 
this special matter into the case in order that it might be 
what it is, a complete answer to the claim that this excep- 
tion was a classification of property. 

Two sections of land of the same value, situated in the 
same county, used for the same purpose, are both mortgaged 
for the full value to parties resident in New York. If one 
of these sections is owned bya railroad or other quasi-public 
corporation and the other by a natural person or by a cor- 
poration not quasi-public, then the one section under this 
scheme is taxed at its full value and the other is not taxed 
at all. Let the ownership be changed to-morrow and the 
taxed land of yesterday goes free, and the untaxed land of 
to-day is taxed at its full value. 

The franchise, road-bed, roadway, rails, and rolling-stock 
of a railroad situated in California, operated either in one or 
two or more counties, owned by a natural person or by a cor- 
poration not quasi-public, and mortgaged for its full value 
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to parties resident in New York would not be taxed under 
these laws, but the value of the mortgaged security would be 
taxed. That tax would be a lien upon the property, and if 
paid by the owner of the property he could deduct the 
amount of that payment from the indebtedness secured by 
mortgage. Ifsuch property were to change hands to-mor- 
row and become the property of a railroad or other quasi- 
public corporation, then such property would be taxed at its 
full value to the owner and the holder of the security would 
go free. They call this classification ! 


‘THERE IS NU MORE DIFFICULTY IN APPORTIONING THE TAX 


, BETWEEN THE OWNER OF THE PROPERTY AND THE OWNER OF 


THE SECURITY, IN CASES OF PROPERTY OWNED BY A RAILROAD 
OR OTHER QUASI-PUBLIC CORPORATION, THAN THERE IS IN THE 
CASE OF PROPERTY OWNED BY NATURAL PERSONS OR BY COR- 
PORATIONS NOT QUASI-PUBLIC; NOR IS THERE ANY MORE DIF- 
FICULTY IN COLLECTING IT IN THE ONE CASE THAN THERE IS 
IN THE OTHER. 


The learned counsel for the State say : 


“ When the constitution of the State was adopted, in 1879, 
this railroad company existed with its road completed and 
with mortgages upon it quite equal to, if not in excess of, the 
assessable value of the property, and we venture to assume 
that the Court will take judicial notice of so notorious a fact 
as that there were thousands of miles of railroad in that 
State heavily mortgaged, many of the bonds of which were 
held outside of said State, and that could not be reached for 
taxation by assessments against the holders.” 

“This property aggregated in value many millions of dol- 
lars (in this particular case alone), judging by the assess- 
ment, amounting to more than $20,000,000.” 

“The aggregate of the assessments in the cases now before 
the Court amounts to more than $50,000,000.” 

“That this enormous amount of property should bear its 
fair proportion of expenses of government will not be de- 
nied.” 
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Who has ever contended that this enormous amount of 
property should not bear its fair proportion of the expenses 
of government? 

Upon what authority does the learned counsel base his as- 
sertion that because many of the bonds of this company are 
held outside of the State the debts secured by mortgage can- 
not be treated precisely as they are treated by the constitu- 
tion and laws of the State under the general scheme of taxa- 
tion therein provided for? 

Persons non-residents of the State of California hold debts 
secured by mortgages on the land of natural persons and the 
taxes are collected. Why may not the same be done in re- 
lation to the land or other property owned by railroad cor- 
porations? The same general scheme appliesand is effectual 
to collect the taxes assessed against debts secured by mort- 
gages made upon railroads not owned by natural persons 
and by corporations not quasi-public. The general scheme 
will apply as well whether the property is owned by a rail- 
road corporation or by a natural person or whether the 
owner of the security resides in or out of the State. The taxes 
assessed in either event, if the general rule is applied, 
constitute a lien against the property, and that whether 
the assessment is made against the property or against the 
debts secured, and the tax under the general laws of the State 
could be collected by proceedings in equity for the enforce- 
ment of the lien. This the law provides for, and does 
apply it to every case except that of property owned by rail- 
roads or other quasi-public corporations, and this without 
regard whether the holder of the security is a resident of 
the State or not? 

Now, take the case in hand. Suppose the State board of 
equalization was to disregard the exception contained in 
section 4; was to conceive that it was an unjust discrimi- 
nation ‘and nugatory because it violated the fourteenth 
amendment and National Constitution, and was to assess 
property owned by these corporations in the same manner 
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as other property is assessed, namely, the value of the prop- 
erty, less the value of the mortgage secured to the company 
and the value of the security,to Messrs. Tevis and Mills, 
trustees of the mortgage. The whole tax would be a lien 
upon the property and could be enforced by proceeding in 
equity. To these proceedings the railroad corporation and 
Messrs. Tevis and Mills are the proper and only proper par- 
ties. Messrs. Tevis and Mills are the trustees of an ex- 
pressed trust, not only under the general rules of equity, but 
under the statutes of California; they are the prover and the 
only proper parties defendant. If they are residents of 
California summons could be served upon them personally. 


‘Ifthey are not residents of California, the action being to fore- 


close a lien upon property within the jurisdiction of the 
court, a summons could be served by publication. 

In such an action all of the questions raised here could 
have been determined. The equities could have been set- 
tled as between the parties and a judgment rendered that 
unless the tax was paid within a certain length of time the 
property should be sold. Then, if the tax was adjudged valid 
and legal, if the railroad company paid the whole of it, it 
would be entitled to a credit for the amount properly payable 
by the trustees upon the debt secured by the mortgage. On 
the other hand, if the trustees paid the whole of it they would 
be entitled to add the part properly payable by the railroad 
company to the debt secured by the mortgage. 

In such an action if fences were included, if steamboats 
were included, if wharves or moles or any other property 
was included, and the assessment covered any species of 
property that went to business or operations, a court of 
equity might, upon proper evidence, have ascertained what 
the legal tax was and separated it from the illegal. 

At this place I beg to call the attention of this Court to 
what Mr. Justice Field said upon this subject at the circuit 
years ago in deciding the Santa Clara case. He said: 
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“ But, owing to misapprehensions that have largely pre- 
railed in the community since the trial of the San Mateo 
case, which involved similar questions as to the effect of a 
decision against the State upon its right to subject railroad 
property to its just proportion of the public burdens, I will 
venture to make some suggestions as to the manner in which 
all such demands of the State may be enforced without in- 
fringing any principle of constitutional law. I am _ pro- 
foundly sensible of the irritation which a supposed desire 
to escape from the just burdens of Government naturally 
creates. The more powerful, the more wealthy the party, 
the more intense the feeling, and it finds expression in 
words of bitter complaint, not merely against the party, 
but sometimes also against any administration of justice 
which tolerates such supposed evasion. It is sometimes 
forgotten that the courts cannot supply the defects of 
the law nor always correct the mistakes of public offi- 
cers nor the errors even of learned counsel. Certainly no 
member of this court would countenance the escape of any- 
body from his just obligations; but it cannot, with any 
seeming justice, declare that one party shall discharge an 
obligation which the law, properly administered, would 
impose upon another. Its duty is to administer the law as 
it finds it, not to make it, never forgetting that its adminis- 
tration must always be in subordination to those great 
principles for the protection of private rights which are em- 
bodied in our National Constitution and which are of price- 
less value to every one in the State. 

“The railroad companies in California are taxed yearly to 
an amount exceeding $600,000. Their property is heavily 
encumbered with mortgages, amounting to much more than 
its actual value. Why should they not be allowed by law, 
if they pay this sum, a credit for it on their mortgages, as 
any natural person paying it would be allowed? Why 
should this unjust discrimination be made against them’? 
Why should they by law be denied a credit for this more 
than $600,000 a year? Is there any justice in this denial? 
There is no difficulty in assessing and taxing the mortgages 
if the words ‘except as to railroad and other quasi-public 
corporations’ be eliminated from the constitution as invalid. 
The imaginary difficulty has arisen from the supposed neces- 
sitv of taxing the debts which the bonds secured. As these 
are held in different parts of the country, some out of the 
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State, it would be impossible, it is said, to reach them. But 
the answer is that the taxes should be placed upon the 
mortgages, which, for purposes of assessment and taxation, 
are to be treated as interests in the property mortgaged, as 
much so as if it had been unconditionally conveyed to the 
mortgagees. The records of the different counties show the 
mortgages. The assessors can return to the board of equal- 
ization the value of the property covered by the mortgages 
in their respective counties, under section 3678 of the polit- 
ical code. The board would then have the value of the 
property of the companies and the amount of the mortages 
before them. The mortgage of the Southern Pacific Com- 
pany being greater than the value of the entire mortgaged 


property, it would be assessed at such value. It could never, 


as a mortgage, be worth more than the property. If neces- 
sary or convenient, the assessment of the mortgage on the 
roadway, road- bed, rails, and rolling-stock could be stated 
separately from the value of the mortgage on other prop- 
erty of the company, and apportioned to the different coun- 
ties as at present. The value of the mortgage on other prop- 
erty could also be apportioned as required by the political 
code. Why, then, should not this system be pursued? The 
State would thus collect all the taxes which it ought to col- 
lect. The tax, being a lien upon the property, could be en- 
forced by as sale of the property, just as though it was levied 
on the property and not upon the mortgages. If the com: 
panies should then pay the tax they could ‘by the law claim 
credit for it on their mortgages, and it would be deducted 
in the payment of the interest or principal of their bonds. 
Then justice would be done to the corporations as it is done 
toindividuals. The same proceeding could be pursued with 
the first mortgage on the property of the Central Pacific 
Company; that also being greater than the value of the 
property, the State would be able to collect as large a reve- 
nue as by taxation on the property itself, and the company 
would have the benefit of the payment by a credit on its 
mortgage.” 


Counsel who managed these cases for the State in the 
beginning saw fit to commence an action at law. To at- 
tempt to saddle the whole burden upon the railway com- 
panies. To make them pay not only the tax which should be 
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justly paid by the holders of the security, but also to make 
them pay the taxes upon fences and steamboats, their busi- 
ness, their operations, and many other things over which 
the assessing tribunal had no authority or jurisdiction. It 
was an endeavor to hold the company responsible in a 
legal action for an unjust proportion of the public burden. 
It was not such a course as became a great State deal- 
ing with its own people. That such a course has not re- 
sulted in the loss of three million dollars to the State so far 
cannot be placed to the credit of those who in the name of 
the State attempted this injustice. That such was not the 
result must be credited to this railroad company. It paid 
all that was ever due to the State, although by the judg- 
ment of State and Federal tribunals and upon elementary 
principles of law there was no legal obligation or lability. 


“THIS COMPANY HAS PAID ALL TAXES WHICH THE STATE 
COULD HONESTLY CLAIM.” 


Again, I ask who, authorized to speak for this company, 
has ever asked that it might be exempted from just gov- 
ernmental burdens? The records of the courts of California 
will show that this corporation never, before the adoption of 
the new constitution, but in one single instance disputed or 
refused to payatax. That in that case an arbitrary and un- 
just tax was imposed in one single county, and the judgment 
was in favor of the company and against the validity of the 
tax; but the amount justly due was, nevertheless, paid. 

The records of this Court, in the cases already disposed of, 
show that the companies have voluntarily paid, upon assess- 
ments made by the State board of equalization, over two 
million dollars of taxes for which they were not legally re- 
sponsible. Beside they have paid all the taxes levied upon 
their lands, all of the taxes assessed by the local assess- 
ors upon steamboats, wharves, moles, station-houses, and 
depots, which property was as much a part of their road as 
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that property over which the State board of equalization had 
jurisdiction. 

The records in five cases now before the Court show that 
they have voluntarily paid, without prejudice to the rights 
of the State to recover the balance, more than they legally 
owed. 

The record in this case shows that the whole tax claimed 
was three hundred and seventy-five thousand dollars. That 
three months before the suit was brought the company, with- 
out prejudice, tendered on account two hundred and seventy- 
five thousand dollars. That the tender was refused, and that 
the company has always kept it good. That it paid taxes 
‘upon its land amounting to one hundred and sixty thousand 
dollars, making, in all, more than two hundred and ten 
thousand dollars in excess of the amount of taxes which, ac- 
cording to equity and guod conscience, it should have paid. 

Against injustice and arbitrary exactions under the guise 
of taxation the company was forced in self-defense to stand. 
Its directors, in the interest of its stockholders, were bound 
to defend this property against this assault. The corpora- 
tion, as the agent of the United States in charge of a military 
and postal road and of a military and postal telegraph, was 
alike, in law and in morals, bound to maintain to the last 
that the instruments and means which the United States 
had intrusted to its care to be used in peace and in war 
under the direction of that Government were not subject to 
destruction by the State. It occupies, as I shall hereafter 
show, towards that property, in that respect, the same rela- 
tion which a captain in the navy bears to a national frigate 
or which an officer in the army bears to a national fort in- 
trusted to his keeping. Had this corporation, without a 
struggle, betrayed that trust it would have deserved and re- 
ceived the same condemnation which the Peoples of the earth 
bestow upon the commander who betrays a post intrusted to 
his charge by a confiding people. 


THE PROVISIONS OF SECTION 10 OF ARTICLE XIII OF THE CON- 
STITUTION OF CALIFORNIA IN RESPECT TO THE ASSESSMENT 
OF RAILROAD PROPERTY OPERATED IN TWO OR MORE COUN- 
TRIES ARE IN VIOLATION OF THE FOURTEENTH AMENDMENT 
TO THE CONSTITUTION OF THE UNITED STATES IN ANOTHER 
RESPECT. 

1. The owners of such property are denied the equal protection 
of the law. 


2. Under such provisions property is taken without due process 


of law. 


A Corporation is a Person Within the Meaning of the Four- 
teenth Amendment. 


When this controversy first arose the State of California 
assumed the position that such corporations as this and 
others of like character were not persons within the 
meaning of the fourteenth amendment, and therefore not 
entitled to its protection. Much time and learning were 
spent upon both sides in discussing this question, but the 
position taken by the defendant has been fully sustained by 
this Court. 

When the case of Santa Clara County vs. The Southern 
Pacific Railroad Company (118 U.S., 394) came on for argu- 
ment in this Court Mr. Chief Justice Waite said: 


“The Court does not wish to hear argument on the ques- 
tion whether the provision in the fourteenth amendment of 
the Constitution which forbids a State to deny to any person 
within its jurisdiction the equal protection of the law ap- 
plies to THESE corporations. We are all of the opinion that 
it does.” 


Had the supreme court of California in the beginning 
taken this view of the question it is probable that none of 
these cases would have ever reached this Court. 
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McKinstry, justice, delivering the opinion of the supreme 
court of the State of California in the case of the Central 
Pacific Railroad Company vs. The Board of Equalization 
(60 Cal., p. 58), followed the opinion of Mr. Justice Woods, 
delivered when a circuit judge in the case of the Insurance 
Company vs. The City of New Orleans, and held that the 
word “person” in the fourteenth amendment did not in- 
clude corporations. Said Mr. Justice McKinstry : 


“Tt may be urged that there is no practicable difference 
between taxing railroad corporations at a higher rate or per- 
centage upon the value of their property than is assessed 
upon the property of others, and establishing a mode of esti- 
mating the value of their property which results in the pay- 
ment by them of more than is paid upon like property by 
others; but, if this be true, are the provisions of the State 
constitution in conflict with the fourteenth amendment of 
the Constitution of the United States?” 


He answers this question by holding that they are not in 
conflict, because the word “ person,” in the fourteenth amend- 
ment, does not include corporations. Had he held to the con- 
trary, there would seem to be no question, judging from his 
statement of the case, that he would have held, and the Court 
would have sustained him, that the tax was unequal, and 
therefore prohibited by the fourteenth amendment. 

The supreme court of California has never in any case 
decided that the scheme found in the State constitution for 
the taxation of railroad property operated in more than 
one county was constitutional. In the case of the People vs. 
Bd. Sup. of Sacramento (59 Cal., 325) it said, “if the 
constitution is constitutional ;” and in C. P. R. R. vs. Board 
of Equalization (60 Cal., 35), it held that a corporation was 
not a person, and therefore could be discriminated against. 


AN OBLIGATION RESTS UPON EVERY PROPERTY-OWNER TO 
CONTRIBUTE HIS PROPORTIONATE SHARE TO THE SUPPORT OF 
THE GOVERNMENT. 


oe 
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The System to Enforce this Obligation. 


To enforce this obligation the constitution of the State of 
California provides a system applicable to the great mass of 
property, the salient features of which are that all property 
shall be taxed in proportion to its value, to be ascertained as 
provided by law (art. XIII, section 1); that property shall 
be assessed in the county, city, or district in which it is situ- 
ated, in the manner prescribed by law (art. XIII, section 19) ; 
that the boards of supervisors must equalize the valuation 
of the taxable property of the county (art. XIII, section 9), 
and that a State board of equalization shall equalize valua- 
tions as between the counties (id). 

This system requires legislation to carry it into effect—the 
manner of assessment and the means by which the proportions 
are to be ascertained are left to legislation, except in so far as 
means forthe latter purpose are found in the constitutional re- 
quirements relative to the boards of equalization. The legisla- 
tion providing the manner of assessment and the means of as- 
certaining proportions must be had in subordination to the 
constitutional provisions that “all laws of a general nature 
shall have a uniform operation” (art. I, section 12); that 
“no local or special laws ” shall be enacted “ for the assess- 
ment or collection of taxes ” (art. [V, section 25, subdivision 
10); that “ privileges and immunities” shall not be granted 
to any citizen or class of citizens “ which upon the same 
terms shall not be granted to all citizens” (art. I, section 21), 
and that no person shall “ be deprived of life, liberty, or 
property without due process of law ” (art. I, section 13). 

All of the safeguards compatible with the power involved 
are thrown around its exercise. The right of local self-gov- 
ernment is acknowledged, for the assessment must be made 
by local officers; that each person is to pay a local tax in 
proportion to the value of his property is admitted in the 
creation of a local board to adjust proportions; that the State 
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tax is to be apportioned so thatequality is preserved between 
the tax-payers of different localities a State board has been 
created to adjust proportions between the localities; but, 
above all, the right of every person to be heard at some 
point of time before his liability becomes fixed is recognized 
as a fundamental principle. 


Departure from the System. 


Having instituted this system—co-extensive in its opera- 
tion with the territorial limits of the power levying the tax 
and including within its scope all kinds of property—the 
same constitution provides: “ The franchise, roadway, road- 
bead, rails, and rolling-stock of all railroads operated in 
more than one county in this State shall be assessed by the 
State board of equalization at their actual value, and the 
same shall be apportioned to the counties, cities and coun- 
ties, cities, towns, townships, and districts in which such 
railroads are located in proportion to the number of miles 
of railway laid in such counties, cities and counties, towns, 
townships, and districts.” 

Franchises, roadways, road-beds, rails, and rolling-stock, 
as separate and distinct classes of property, are not with- 
drawn from the operation of the general rule, for all such 
property operated in a single county is governed by the 
general rule. 

Property situated partly in one county and partly in 
another is not, as a class, so withdrawn, for land and houses 
so situated fall within the general rule. 

Property operated in more than one county is not, as a 
class, so withdrawn, for telegraph lines, water ditches, flumes 
for transporting lumber for hire, stage and freight. lines, turn- 
pike roads, and other property so operated falls within the 
general rule. | 

If a classification based upon use is admissible, none such 
has been made, for all property used in more than one 
county has not been included. 
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If a classification based upon ownership is admissible, 
none such has been made, for all property owned by per- 
sons operating in more than one county has not been in- 
cluded. 

Locomotives, as a species of property, are not to be assessed 
by the State board; but whether they are to be so assessed is 
made to depend upon whether they are operated in more 
than one county. 

No class or genus or even species of property has been 
separated from the great mass and made subject to a special 
rule, but certain property has been taken out of the rule 
applicable to its species, and has been subjected to the special 
rule, and, as to it, none of the safeguards thrown around the 
enjoyment of other like property have been preserved. 

No local assessor may fix its value; no local board may 
consider it in adjusting proportions for local taxation. Its 
owner may not appeal to the local tribunal open to the 
owners of other property (State Board of Equalization vs. 
Board of Supervisors of Sacramento County). The clause 
of the constitution which attempts to confer the whole power 
of valuation upon the State board of equalization is arbi- 
trary and self-executing. ‘The board may execute its power 
unrestrained by the established principles of private rights 
and distributive justice, 


Dangerous and Unusual Powers Claimed. 


The power of this board under the constitution is strongly, 
but accurately stated by the attorney general in his brief 
filed in the supreme court of California in the case of The 
San Francisco and North Pacific Railroad Company vs. The 
State Board of Equalization (Brief, p. 11). Says the learned 
attorney general : 


“There is nothing in the constitution or statutes * * * 
pointing out specifically the manner to be pursued by the 
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board in making assessments and fixing valuations. This 
being so, it may adopt such a mode of proceeding as appears 
to itsuitable and proper. * * * Ifthe board has adopted 
no general rules applicable to all cases, then whatever 
manner is adopted by the board to make the assessment com- 
plained of becomes the rule of the case. The board, having 
authority to make rules for its government, can change such 
rules as often as it sees fit; can adopt a new rule for each case 
that comes before the board if it desires so to do.” 


The supreme court of California in the case above cited 
fully sustained the position taken by the learned attorney 
general. 

From the time of the establishment by James II of the 
“high commission” to the time of the creation of the State 
board of equalization in California, no tribunal has existed, 
either in England or America, which ever claimed the right to 
deal with life, liberty, or property subject to no rules except 
those of its own pleasure and changeable at its own will. 

It becomes this Court to pause before giving ear to the 
monstrous pretensions of the State board of equalization, 
voiced by the attorney general and upheld by the supreme 
court of California. Nearly two centuries have elapsed since 
the unlimited power to deprive the citizen of property ex- 
cept in accordance with the “law of the land” has been 
asserted in any country where the English language prevails. 
It is historical that the “high commission” dared not en- 
force its judgments against property, because an attempt to 
do so would enable the party injured to invoke the juris- 
diction of the common-law courts; that the solicitor general 
shrank from facing such a court, packed even though it was, 
with a claim that the “high commission” in passing upon 
property rights “could make rules for its own government, 
change such rules as often as it saw fit,and adopt a new rule 
for each case if it desired so to do.” 

Lord High Steward Jeffries’ answer to the Bishop of 
London descriptive of the powers of that tribunal—* This 
court does not proceed upon written allegation ; its pro- 
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ceedings are summary and by word of mouth; no fixed 
mode of procedure; no rules of evidence govern its move- 
ments”—is the same description which the attorney general 
gives of the powers of the State board of equilization. The 
existence of unlimited power, both the attorney general 
and the supreme court of California feel must be maintained 
or all proceedings of the State board of equalization appli- 
cable to the case in hand must fall. 

The people of the United States have ordained (sec. 1, 
art. XLV, Const. of U.S.) that “ no State shall make or en- 
force any law which shall abridge the privileges or im- 
munities of citizens of the United States; * * * nor 
deny to any person within its jurisdiction the equal protec- 
tion of the law.” 

These inhibitions upon the States apply “ to all the instru- 
mentalities and agencies emploved in the administration of 
its government.” 

Ah Kow vs. Nunan, 3 Sawyer, 157. 


“Tt is doubtless true that a State may act through different 
agencies—either by its legislative, its executive, or its judicial 
authorities, and the prohibitions of the amendment extend 
to all action of the State denying equal protection of the 
laws, whether it be action by one of these agencies or by 
another.” 

Virginia vs. Rives, 100 U.S. R., 318. 
Ex Parte Virginia, id., 339 and 346. 


The language of the fourteenth amendment, in so far as 
it deals with “ privileges and immunities,” is not new, even 
to the Federal Constitution. 

The second section of article IV of the Federal Constitu- 
tion declares that “the citizens of each State shall be en- 
titled to all the privileges and immunities of citizens in the 
several States.” 

The section last cited has universally been held, among 
other things, to mean that the citizens of all the States shall 


— - 
YAMS 2-87 "td ies 
Seay As RN OE Se a Fa o 


100 


have the peculiar advantage of acquiring and holding real 


as well as personal property, and that such property shall be. 


protected and secured by the laws of the State in the same 
manner as the property of the citizens of the State is protected, 
and that such property shall not be liable to any taxes or 
burdens to which the property of the citizen is not subject. 

Campbell vs. Morris, 3 H: & McH., 554. 

Corfield vs. Coryell, 4 Wash., 361. 

Ward vs. Morris, 4 H. & McH., 338. 

Wiley vs. Palmer, 14 Ala., N. S., 632. 

Crandall vs. State, 10 Conn., 343. 


To maintain the validity of section 10 of art. XIII of the 
constitution of the State of California it must be held that 
every other tax-payer in a county except the parties in in- 
terest here may apply to the local board of that county, 
acting in a judicial capacity, to redress a wrong done by an 
assessor in the valuation of his property or to relieve him of 
a burden not equally borne by others, but the parties in 
interest here cannot so apply. Cana law which admits of 
a proposition so monstrous be upheld in the very face of a 
constitutional provision which may be summed up in a 
single sentence, “The equality of all before the law?” 

The new constitution of California (art. II, section 11) 
provides that “all laws of a general nature shall havea 
uniform operation,” and in section 21, art. I, makes the 
declaration, “nor shall any ‘citizen or class of citizens be 
granted privileges or immunities which, upon the same 
terms, shall not be granted to all citizens.” The language 
of these clauses which limit the power of the Legislature, if 
we substitute the word “ persons” for “ citizens” in the last 
clause, would be the exact equivalent of the language of the 
fourteenth amendment to the Federal Constitution, which 
limits the power of the States : 


“No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
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States, * * * nor deny to any person within its juris- 
diction the equal protection of the laws.” 


If this proposition be correct we shall have but little diffi- 
culty in making the application to this case. To support it 
we have the judgment of the court in Brooks vs. Hyde, 37 
Cal., 376,77, ’78. That case arose under the old constitution, 
and the question involved was the construction of section 11 
of art. I of that constitution, “That all laws of a general 
nature shall have a uniform operation.” In that case Mr. 
Justice Sanderson, delivering the opinion of and speaking 
for a majority of the court, said (Brooks vs. Hyde, 37 Cal., 
pp. 376, 377, and 378): 


“ Whatever of difficulty there may be in comprehending, 
when by itself considered, the precise office which this clause 
of our constitution was desigued to perform, it is removed 
when we read it in connection with the context of the con- 
stitution from which it was manifestly borrowed. 

“As a matter of history it is well known that our consti- 
tution is in many respects copied from that of lowa. Upon 
motion of Mr. Gwin the constitution of lowa was adopted by 
the constitutional convention as a basis for ours, for the rea- 
son, as stated by him, that it was one of the latest and short- 
est. (Debates of Convention, p. 24.) The first article was 
reported by a committee of which Mr. Norton was chairman, 
and, as first reported, consisted of sixteen sections, including 
the one in question, bearing the same number which it now 
has. Speaking of the report, Mr. Gwin said the first eight 
sections were from the constitution of New York and all the 
others were from the constitution of Lowa. (Debates of Con- 
vention, 31.) So far as it goes section 11 1s a verbatim copy 
of section 6 of article | of the lowa constitution, with the 
most important part left out. The latter section reads as 
follows: . 

“«Secrion 6. All laws of a general nature shall havea 
uniform operation ; the General Assembly shall not grant to 
any citizen or class of citizens privileges or immunities 
which, upon the same terms, shall not equally belong to all 
citizens.’ 
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“Here the meaning of the first clause of the sentence, 
which, by reason of the ‘glittering generality’ of the lan- 
guage, when by itself considered, is obscure if not unin- 
telligible, is explained and made clear by the latter clause, 
which serves as a definition to the first. The first clause is 
the shell, and the latter is the meat; and it is a little sur- 
prising that our constitutional convention, if unwilling to 
take both, should choose the former. Viewed through the 
medium of the latter clause, the meaning of the first is 
made so obvious that they may not have detected its in- 
trinsic obscurity, and with a view to brevity may have con- 
cluded to take the rule without its definition. However 
that may be, the meaning of the clause, as used in the Iowa 
constitution, is obvious, and we must presume that when 
our constitutional convention borrowed the language they 
also borrowed the meaning, and designed that it should 
establish the same rule of legislative action which, by express 
definition, it is made to establish in the constitution from 
which it was taken. 

“T am, therefore, of the opinion that the true intent and 
meaning of section 11 of article I of our constitution 
is to the effect that the Legislature shall not grant to any 
citizen or class of citizens privileges or immunities which, 
upon the same terms, shall not equally belong to all citi- 
zens. Thus interpreted, it affords a reasonable and salutary 
restriction upon legislative power, and, in my judgment, 
any other reading would render it meaningless and absurd.’ 


Mr. Justice Crockett expressed no opinion and Mr. Justice 
Rhodes dissented. The reasons for his dissent are not given, 
but from his well-known views it was not because the ma- 
jority of the court had held the rule too strict, but just the 
reverse. 

In Ward vs. Flood (48 Cal., 50) Chief Justice Wallace, 
speaking for the court, says : 


“The protection of law is indeed inseparable from the as- 
sumed existence of a recognized legal right through vindi- 
cation of which the protection is to operate. To declare, 
then, that each person within the jurisdiction of the State 
shall enjoy the equal protection of the laws is necessarily to 
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declare that the measure of legal rights within the State 
shall be equal and uniform.” 


in Guy vs. Hermance (5 Cal., 74) the court say : 


“The Legislature , cannot except one case or 
one party from the operation of a general rule of law, either 
as to the right or as to the remedy.” 


lf these decisions are sound it is clear that the clause 
cited from section 1, article XIV, of the Federal Constitu- 
tion must be construed to mean precisely the same thing as 
the clauses cited from the State constitution. 

[f we were here assailing a legislative enactment making 
the discrimination in question it would be clear that the 
enactment could not stand in the face of sections 11 and 21 
of article I of the State constitution. 

These sections have no application to the valuation of and 
taxation of the property of railroad and other quasi-public 
corporations, for it is said that the framers of the constitu- 
tion intended to and did separate the property of such 
owners from the general mass of property in the State, and 
by the provisions of section 4 of article XIII of the State 
constitution applied a different rule to its valuation for 
taxation from what had been applied to the same kind of 
property owned by natural persons and corporations not 
quasi-public. 

In this case the want of uniformity and equality in rights 
and privileges finds its source in the constitution. It is the 
constitution which gives to one .person the right to appeal 
to a local board and denies the right to another. It is the 
constitution (section 4, art. XIII) which makes the other dis- 
criminations of which the defendant complains. 

3ut this places the plaintiff in no better position, for if 
sections 11 and 21 of article I of the State constitution would 
in themselves and standing alone deny the power to the 
Legislature it must follow, as a logical result, that section 1 
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of article XIV of the Federal Constitution, which is in sub- 
stance the equivalent of the sections of the State constitution 
cited, has no less effect than to deny the power to the State. 

The discriminations complained of are— 

1. A different manner of assessment. 

2. Denial of appeal to local board ; and, 

3. That none of the safeguards which the law throws 
around the assessment and valuation of other property are 


applied. 
Assessment of the Essence of Taxation. 


An assessment is of the very essence of taxation. 


“Levy and assessment have very different meanings. The 
levy of taxes isa legislative function and declares the sub- 
ject and rate of taxation.’ 

Burroughs on Taxation, 194. 
Cooley on Taxation, 244-’5. 


“Assessment is a quasi-judicial act, and consists in making 
out a list of the tax-payers and taxable property and fixing 
its valuation for appraisement.” 

Hilliard on Taxation, 290. 


“The distinction is the difference between prescribing 
rule of action and administering that rule to persons and 
subjects that fall within its provisions. * * * A law 
which levies a tax and provides for its assessment will not 
justify the collection of a tax until the assessment is first 
made. ‘To attempt otherwise would be equivalent to attempt- 
ing to execute a levy against a person or thing before it has 
been judicially ascertained or determined that such person 
or thing was amenable to its provision. There must be an 
assessment, either made pursuant to the levy or adopted as 
the basis of the levy, else there can be no lawful collection 
of taxes.” 


In Hilliard on Taxation, 291, it is said: 


“Assessment is so far an indispensable incident to taxa- 

tion that no right of action arises until a legal assessment is 
Oe 
made. 
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So, in Cooley on Taxation, 259, it is said, citing many au- 
thorities, that “ of the necessity of an assessment no question 
can be made. Taxes by valuation cannot be apportioned 
without it. Moreover, it is the first step in the proceedings 
against individual subjects of taxation and is the founda- 
tion of all which follow it. Without an assessment they 
have no support and are nullities.” 

“An assessment made as directed by law is an indispen- 
sable basis for the support of the tax that may be levied 
upon it.” 

People vs. Hastings, 29 Cal., p. 451. 


There Must be Uniformity in the Mode of Assesssment, as Well 
as Equality in the Rate of Taxation. 


Cooley on Constitutional Limitations, 3d ed., p. 622, says: 


“ But, whatever may be the basis of taxation, the require- 
ment that it shall be uniform is universal. To render taxa- 
tion uniform in any case two things are essential. The first 
of these is that each taxing district should confine itself to 
the object of taxation within its limits. The second essen- 
tial is that there should be uniformity in the manner of the 
assessment and approximate equality in theamount of exac- 
tions within: the district.” (P. 624.) 


Every attempt to evade this rule must fail, no matter in 
what form the attempt is made. 

In Knowlton vs. Supervisors of Rock County, 9 Wiscon- 
sin, 410, the facts were that the city of Janesville included 
within its territorial limits not only the land embraced 
within the recorded plat of the village and its additions, but 
also a large quantity of adjacent farming or agricultural 
lands. The Legislature passed an act declaring that in no 
case should the real and personal property within the limits 
of the city and not included within the limits of the recorded 
plat be subject to an annual tax to defray the current ex- 
penses of said city exceeding one-half of one per cent. 
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Under the charter of the city other property was liable to an 
annual tax of one per cent. The Legislature within the 

same taxing district undertook to provide that a portion of 
the property should be taxed at one rate in proportion to 
value and another portion at a much lower rate. 


“Tt was contended in argument” (says the court) “ that as 
those provisions fixed one uniform rate without the recorded 
plats and another within them, thus taxing all the property 
without alike and all within alike, they do not infringe the 
constitutional provision of equality and uniformity; or, in 
other words, that for the purposes of taxation the Legislature 
have the right arbitrarily to divide up and classify. the property 
of citizens, and having done so they do not violate the constitu- 
tional rule of uniformity, provided all property within a given 
class is rated alike.” “‘The answer to this argument is that 
it creates different rules of taxation, to the number of which 
there is no limit except that fixed by legislative discretion, 
while the constitution establishes but one fixed, unbending, 
uniform rule on the subject. It is believed that if the Leg- 
islature can; by classification, thus arbitrarily and without 
regard to value discriminate in the same municipal corpo- 
ration between personal and real property within and per- 
sonal and real property without a recorded plat they can 
also by the same means discriminate between lands used for 
one purpose and those used for another, such as lands used 
for growing wheat and those used for growing corn or any 
other crop ; meadow lands and pasture lands; cultivated and 
uncultivated lands; or they can classify by the description, 
such as odd-numbered lots and blocks and even-numbered 
ones or odd and even numbered sections. Personal prop- 
erty can be classified by its character, use, or description, or, 
as in the present case, by its location, and thus the rules of 
taxation may be multiplied to an extent equal in number to 
the different kinds, uses, descriptions, and locations of real 
and personal property. We donot see why the system may 
not be carried further and the classification be made by the 
character, trade, profession, or business of the owners, for 
certainly this rule of uniformity can as well be applied to 
such a classification as any other, and thus the constitutional 
provision be saved intact. Such a construction would 
make the constitution operative only to the extent of 
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prohibiting the Legislature from discriminating in favor 
of particular individuals, and would reduce the _ peo- 
ple, while considering so grave and important a prop- 
osition, to the ridiculous attitude of saying to the Legisla- 
ture, ‘You shall not discriminate between single individuals 
and corporations, but you may divide the citizens up Into 
different classes, as the followers of different trades, profes- 
sions, or kinds of business or as the owners of different 
species or descriptions of property, and legislate for one 
class and against another as much as you please, provided 
you serve all of the favored or unfavored classes alike,’ thus 
affording a direct and solemn sanction to a system of taxa- 
tion so manifestly and grossly unjust that it will not find 
an apologist anywhere—at least, outside of those who are 
the recipients of its favor, Wedo not believe the framers 
of that instrument intended such a construction, and there- 
fore cannot adopt it.” 


An enactment of the Legislature of the State of Arkansas 
for raising revenue to support the government of the State, 
among other things provided that, a tax thould be levied, 
first, on all lands within the State, and, second, upon all 
town lots and improvements thereon, and provided that in 
valuing property in the first class no reference should be 
had to the improvements thereon, but that all town lots 
and the improvements thereon should be included in the 
raluation. In Pike against the State (Sth Arkansas, p. 206) 
the enactment in question was challenged upon the ground 
that it conflicted with the provisions of the constitution of 
that State, which ordained that “all property subject to tax- 
ation shall be taxed according to its value, that value to be 
ascertained in such manner as the General Assembly shall 
direct, making the same equal and uniform throughout the 
State.” (Constitution of Arkansas, art. VII, title Revenue, 
sec. 2.) 

The court said: 

“From the view which we have taken, not only of the pro- 
vision above quoted, but of every part of the constitution, 
we consider the rule there prescribed to be this, that prop- 
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erty of every character and description upon which a State 
tax may be levied must be taxed in proportion to its real 
and true value, and according to that basis be made to con- 
tribute to the revenue of the State; and that no portion of 
any distinct genus or species of property upon which such 
tax is imposed can ever be exempt therefrom. Therefore, 
if such tax be at any time laid upon land, no lands within 
the limits of the State, except such as are or may be exempt 
by some authority superior to our State constitution, can be 
legally exonerated from the imposition, and it matters noth- 
ing whether the land be situated in a city, town, or village 
or in one portion of the State or another, because the rule 
is general and inflexible, comprehending in such case all 
lands subject to the jurisdiction of the State and liable to be 
taxed by her authority.” 


And agai: 


“This rule we considered so great and comprehensive as 
to embrace every description of property upon, which a tax 
may be laid to raise any portion of the State revenue; and 
the Legislature possesses no power to restrict its operation 
to such lands or improvements thereon or to any other 
property subjected to such taxation as may be situated in 
any specific portion of the State or in any sectional or legal 
division or subdivision thereof, because no such restriction 

can possibly exist if the tax im posed be equal and uniform 
throughout the State. 

“ Now, it is equally certain that land, by being divided, 
surveyed, or laid out into small parcels, tracts, or lots and 
distinguished from other lands by the additional appella- 
tion of ‘town lots’ does not, either in legal contemplation or 
in fact, change its original character or quality or lose its 
original and still legal and appropriate name, but remains 
of the same genus or class of property to which it belonged 
before it was so divided or had applied to it the additional 
name or designation ‘ town lots.’” 


In the Exchange Bank of Columbus vs. Hines (3 Ohio St. 
R., 15) it is said that— 


“Taxing by a uniform rule requires uniformity not only 
in tiie rate of taxation, but also uniformity in the mode of the 
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assessment upon the taxable valuation. Uniformity in taxing 
implies equality in the burden of taxation, and this equality 
of burden cannot exist without uniformity in the mode of 
the assessment as well as in the rate of taxation; but this 
is not all. The uniformity must be coextensive with the 
territory to which it applies. If a State tax it must be uni- 
form over all the State; if a county, town, or city tax it 
must be uniform throughout the extent of territory to which 
it is applicable; but the uniformity in the rule required by 
the constitution does not stop here. It must be extended to 
all property subject to taxation, so that all property may be 
taxed alike equally, which is taxing by a uniform rule. 

“A tax is equal and uniform which reaches and bears 
with the like burden upon all the property within the given 
district, county, ete. It bears the like burden when the val- 
uation of each parcel is ascertained in the same mode—the mode 
prescribed by law—and when it is subject to the same rate 
of taxation as other property within the district, county,” ete. 

People vs. Whyler, 41 Cal., 335. 


No Appeal to Local Boards. 


That there is no appeal to local boards of equalization 
has been determined by the supreme court of California. 
State Board of Equalization vs. Sacramento Co. (59 
Cal., 325). 


Department No. 1 of the supreme court of California, in 
discussing the point that the system challenged violates the 
fourteenth amendment, says: 


“We are unable to see how the fact that the value of one 
kind of property is to be ascertained by one officer or board 
and the value of another kind of property by another officer 
or board, each clothed with the duty and responsibility of 
ascertaining the actual value, can be held to operate a depri- 
vation of legal protection to the owners of either kind of 
property.” 


In reply, we admit there might be two such tribunals 
established, each surrounded with the same safeguards, the 
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operations of neither of which would amount to a depriva- 
tion of legal rights; but the State board of equalization 
does not answer the description, and we will endeavor to 
point out why, although the declared end of its proceedings 
and thas of the local boards are the same, viz., the ascertain- 
ment of “actual values,” yet the inevitable operations of the 
State board is to deprive persons of property without due 
process of law. 

At this point let me impress upon this Court that the 
validity of a tribunal to pass upon laws which divest one of 
life, liberty, or property is not to be determined by the fact 
that justice is the result at which the tribunal is directed to 
arrive or is the declared purpose of the law. 

No tribunal has ever been established, no laws have ever 
been enacted in a civilized country, no matter how arbitrary 
were the powers to be exercised or how flagrant were the 
acts to be done under the laws, but the end of each was 
declared to be the promotion of justice. 

The barbarous clauses of the Missouri constitution, which 
made outlaws of ministers of Christ, because, in obedience 
to the ordinances of their Master, they had sympathized 
with persons supposed to be guilty of political crimes, were 
enacted in the name of patriotism. 

The tribunal which, but for the interposition of the Fed- 
eral judiciary, would have murdered Milliken was created 
to administer justice. 

But, to carry the argument of department No.1 of the 
supreme court of the State of California, to its logical re- 
sult, Milliken could not be heard to complain, because his 
rights were not passed upon by ordinary courts; for the tri- 
bunal which tried him was, like the courts, clothed with the 
“duty and responsibility of vindicating the innocent and 
punishing the guilty.” 
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The Provisions of Section 10 of Article XIII of the State VCon- 
stitution which Provide for the Assessment of Railroad Prop- 
erty Operated in Two or More Counties, if Enforced, Would 
Deprive the Owners Thereof of Property without Due Process 


of Law. 


Section 1 of Article XIV of the Federal Constitution de- 


clares: 


“Nor shall any State deprive any person of life, liberty, 
or property without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the law.” 


This is the mandate of the Federal Constitution. 


Let us 


try the provisions of the constitution of California relating 
to revenue by this supreme rule: 


GENERAL SYSTEM. 


Ist. The tenth section of the 13th 


Article, except as to assessments of 


railroad property, requires legisla- 
tion to enforce it. 


2d. The statute enforcing the 
tenth section of the 13th Article 
requires all taxable property to be 
assessed by the local assessor at its 
full eash value. ‘‘ Full cash value 
means the amount at which the 
property would be taken in pay- 
ment of a just debt due from a sol- 
vent debtor.”’ 


No local or special law shall be 
made ‘for the assessment or collec- 
tion of taxes.’’) Art. LV, sec. 25, 
sub. 10.) 


All persons may appeal from the 
assessor to the local Board of Equal- 


ization. (Art. AITII, sec. 9.) 


All property shall be assessed in 
the county in which it is situated. 
(Art. XAILI, sec. 10.) 


SPECIAL SYSTEM. 


So much of the tenth section of the 
13th Article as provides for the as- 
sessment of railroad property is self- 
executing and autocratic. 


Railroad property enumerated in 
the tenth section of the 13th Article 
shall be assessed by the State Board 
of Equalization at its actual value ; 
but “actual value’’ is not defined 
nor is any rule prescribed for the 
government of the State Board in as- 


certaining or determining it. 


Franchises, ete., shall be assessed 
under a special law (Art. XIII, sec. 
10), and taxes may be assessed and 
collected by special laws. 


The owners of railroads operated 
in two or more counties shall not ap- 
peal to the local Board of Equaliza- 
tion. (Art. XITI, sec. 9.) 


Franchises, Ctc., of railroads oper- 
ated in more than one county shall 
not be in the county in 
which they are situated. (Art. XIII 
sec. 10.) 


assessed 


i 
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All property shall be assessed in 
the manner prescribed by law. (Art, 
XIII, sec. 10.) 


The law which prescribes the man- 
ner of assessment and the rules of 
evidence and notice must be made 
by the Legislature, and must be uni- 
form in theiroperation. (Art. IV, 
sec. 25, sub. 10; Art. I, sec. 12.) 
The rules which this law prescribes 
must be determined. (Cooley on 
Constitutional Limitations, 4th ed., 
a. Fs S20, &. F. G1.) 


) 
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Franchises, etc., of railroads oper- 
ated in more than one county shall 
not be assessed in the manner pre- 
scribed by law, but shall be assessed 
in the manner prescribed by the State 
Board of Equalization. (Art. XIII, 
sec. 10.) 


The law which prescribes the man- 
ner of the assessment of franchises, 
etc., of railroads operated in more 
than one county and the rules of 
evidence relating thereto must be 
made by the State board of equali- 
zation. They need not be uniform 
in their operation. A new rule can 
be adopted for each case. These 
rules need not be predetermined. 
It is at the pleasure of the board to 
require notice or not. (Argument 
of atty. gen. in S. F. & N. P. R. R. 
vs. State Board of Equalization, p, 
11.) 


The owners of railroad property operated in more than 
one county are denied any protection from the laws, which— 


1. Require that property shall be taxed in proportion to 


its value. 


2. Require such proportions to be ascertained by a general 


law. 


3. Give an appeal from the assessor to another tribunal. 


4. Require the assessment to be made in the county and 
prevent its being made in localities distant from the situs of 


the property. 


5. Which prescribe the mode and manner of the assess- 


ment. 


Each of which laws go to the very essence of the taxing 
power. 
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No Such Discriminations Have Ever Been Attempted in Any 
Other State. 


It is true that in some States laws exist for the ascer- 
tainment of the value of railroad property by tribunals 
differently constituted from the tribunals which ascertain 
the values of other property, but such tribunals have juris- 
diction over all railroad property. The manner of their 
proceeding is regulated by laws analogous to the laws gov- 
erning other tribunals exercising like powers—by laws 
which throw around the owners of such property every pro- 
tection which the laws give to the owners of other kinds of 
property. 

The distinctions between the constitutional and statutory 
provisions of Illinois, discussed in State railroad tax cases 
(92 U.S. 75), and those above given are so marked that the 
cases there decided ought not to be considered as at all ap- 
plicable to.the questions arising in these cases. 

[In ex parte Denis Kearney (55 Cal., 21.) the supreme court 
of California quotes with approval the language of Camp- 
bell, J., in Jackson vs. The People (9 Mich., 111), that “ the 
Constitution, in apportioning the judicial power, as well as in 
affirming the immunity of life, liberty, and property, has always 
been understood to guarantee to each citizen the right to have his 
title to property and other legal privileges determined by the 
general tribunals of the State.” 

The masterly and comprehensive definition by Daniel 
Webster of the clause involved is, perhaps, the true one. 
and sustained with more unanimity by the authorities than 
any other: “ By the law of the land is most clearly intended 
the general law—a law which hears before it condemns, 
which proceeds upon inquiry, and renders judgment only 
after trial. The meaning is that every citizen shall hold his 
life, liberty, property, and immunities under the protection 
of general rules which govern society.” 

Cooley on Constitutional Limitations, 3d ed., p. 449. 
8 
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“Every man is entitled to a certain remedy in the law 
for all wrongs against his person or his property, and can- 
not be compelled to buy justice or to submit to conditions not 
imposed upon his fellows as a means of obtaining it.” 

The terms law of the land, says Chief Justice Hemphill, 
in James vs. Reynolds (2 Texas, 251), “ have often been con- 
strued and somewhat variously defined. They are now, in 
their most usual acceptation, regarded as general public 
laws, binding upon all the members of the community under 
all circumstances, and not partial or private laws affecting 
the rights of private individuals or classes of individuals.” 

Upon this topic Judge Cooley, after a review of the author- 
ities, remarks: “As to the safeguard law of the land in tax 
proceedings, neither the practice of governments nor the 
decisions of courts warrant us in saying that it includesa 
judicial finding of delinquency before a sale can be made. 
It means, beyond any question, regular and orderly pro- 
ceedings, under the general law, by the proper department 
of government, and means nothing more.” 

Cooley on Taxation, note 2, pp. 40 and 41. 

This brings ‘us to the consideration of what a general 
law is. Upon this topic I beg also to refer the Court to the 
brief of Judge Brown filed in this case. 

In Potter’s Dwarris the division of statutes noticed is that 
of general or public acts, and such as are special or private. 
The most comprehensive, if not the most precise, definition 
is that given by Dwarris: “ That public acts relate to the 
public at large, and private acts concern the particular in- 
terest or benefit.of certain individuals or particular classes of 
men.” 

Potter’s Dwarris, 52. 

“General laws are those which relate to or bind all within 
the jurisdiction of the law-making power, limited as that 
power may be, in its territorial operation or by constitutional 
restraint.” 

Sedgwick on Stat. and Const. Law, p. 30. 
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“The general description of public acts is that they relate 
to or concern the interests of the public at large, or relate to 
a general genus in relation to things, and private acts relate 
to private individuals, or an individual only, or which con- 
cern a particular species of such general genus or things.” 


Smith on C, Const., see. 795, p. 913. 


The rule “ requires that any general law must be as broad 
as the subject-matter to which it relates.” 
Desmond vs. Dunn (McClure Charter), 55 Cal., 252. 


“It may be true that it (the law) bears equally upon all 
to whom it is applicable, but this does not make it a gen- 
eral law, for if that was the test there could be no special 
laws.” 

McKinstry, J., in ex parte Westerfield, supreme court 
of California, August 20th, 1880 


In Van Zandt vs. Waddell (2 Yerger, ‘Tenn., 268) it is said 
“that a law which is partial in its operation, intending to 
affect particular individuals alone or to deprive them of the 
benefit of the general laws, is inhibited by the Constitution 
and is void.” The learned Judge Catron, in the same case, 
remarks: “That a partial law, tending directly or indi- 
rectly to deprive a corporation or an individual of rights to 


, 
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property or to the equal benefits of the general and public 
laws of the land is unconstitutional and void, we do not 
doubt.” And again: “ The right to life, liberty, and prop- 
erty of every individual must stand or fall by the same rule 
or law that governs every other member of the body pol- 
itic or land in similar circumstances, and every partial or 
private law which directly proposes to destroy or affect indi- 
vidual rights, or does the same thing by affording remedies 
that lead to similar consequences, is unconstitutional and 
void. Were this otherwise, odious individuals and corpo- 
rate bodies would be governed by one rule and the mass of 
the community who made the law by another.” 
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The provision of the constitution of the State of Cali- 
fornia which we have been considering, and to which we 
object, is one which does provide, in effect, not that all cor- 
porate bodies, but that certain corporate bodies, shall be gov- 
erned by one rule, while the mass of the conmunity who 
made that constitution shall be governed by another.” 

Justice Catron, proceeding, says: “ The idea of a people, 
through their representatives, making laws whereby are 
swept away the life, liberty,and property of one or of a few citi- 
zens, by which neither the representatives nor their other 
constituents are willing to be bound, is too odious to be tol- 
erated in any government where freedom hasaname. Such 
abuses resulted in the adoption of Magna Charta in Eng- 
land, securing the subjects against odious exactions, which 
is, and for centuries has been, the foundation of English 
liberty. Its infraction was a leading cause why we sepa- 
rated from that country, and its value as a fundamental 
rule for the protection of the citizen against legislative usur- 
pation was the reason of its adoption as part of our Con- 
stitution.” 

The provision of the Constitution to which we are object- 
ing is, in effect, that the valuation of a portion of railroad 
property operated in more than one county shall be made 
by a State board of equalization, which may assemble at 
any time or place within the State; may act without evi- 
dence; and from the action of which, according to the 
theory of the State, there is no appeal. This makes a case 
within the very reason of the rule as it is expounded by 
Judge Catron. 

Of all the’members of that constitutional convention it 
is not to be presumed that there was a single one who would 
have been willing to be bound by such a rule applied to his 
own property, and of all the constituents of those members 
it may be said without extravagance that not one would 
have assented to his property being valued in such a man- 
ner and by such a tribunal. We have here, then, im the 
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shape of a constitutional provision a law under which 
might be swept away the property of all the corporations 
or persons affected, but by which neither the representa- 
tives of the people who framed the provision nor their con- 
stituents would be willing to be bound. We have sucha 
provision made applicable to their property, which Justice 
Catron characterizes us “too odious to be tolerated in any 
government where freedom has a name.” 

Wally’s Heirs vs. Kennedy (2 Yerg., 554), was an act of 
ejectment brought by the heirs of Wally against the de- 
fendant, claiming the land in controversy as a reservation, 
by virtue of the treaties of 1817 and 1819 with the Chero- 
kees. The material question involved was this: On the 
trial below the defendant proved that the suit was prosecuted 
for the benefit of another, and not the lessors of the plain- 
tiff, who had contracted to convey their interest before the 
suit was brought. 

On this point the court charged the jury “that if they 
believed the lessors of the plaintiff had sold their interest 
in the land in dispute they must find a verdict for the de- 
fendant.” The jury accordingly found a verdict for the de- 
fendant. The charge of the circuit court was grounded on 
the act of 1827 (ch. 39), passed December 6th of that year. 
A suit was commenced on the 27th of August, 1527. The 
act provides, among other things, that the defendant, on the 
trial of the cause, might prove by witnesses that the suit 
was instituted or prosecuted, in whole or in part, on a con- 
tingent interest, or in trust for any other person than the 
one in whose name the suit was brought, and if the fact 
should so prove on examination it would operate as a bar 
to the recovery of the plaintiff. Judge Catron delivered the 
opinion of the court, holding that this act was a partial 
law; that the treaty between the United States and the 
Cherokee Nation of Indians secured to the reservees the 
right of citizenship, and that, of course, in 1827 they held the 
same relation to the body politic and were entitled to the 
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same measure of constitutional protection as the citizens of 
Tennessee, and he inquires, “ Does that part of the act of 
1827 which declares that the suit shall be barred if the de- 
fendant prove it was prosecuted in trust for another violate the 
Constitution?” and, answering this inquiry, proceeds: “ By 
this (the Constitution) it is declared that no free man shall 
be disseized of his freehold or deprived of his property, but 
by the judgment of his peers or the lawof the land. What 
is the ‘law of the land?’ This Court, on two occasions, 
and upon the most mature consideration, has declared the 
clause ‘law of the land’ means a general, public law, 
equally binding upon every member of the community. 
The rights of every individual must stand or fall by the 
same rule or law that governs every other member of the 
body politic or land under similar circumstances ; and every 
partial or private law which directly proposes to destroy or 
affect individual rights, or does the same thing by affording 
remedies leading to similar consequences, is unconstitutional 
and void ;” and here he quotes with approval from his 
own opinion in the case of Van Zandt vs. Waddell. 

The objection to the act in Wally’s Heirs vs. Kennedy 
was that it was limited in its operation to a comparatively 
small section of the State and to a very few individuals, 
claiming a very small portion of the section of the country 
referred to. 

“'The act,” says the learned judge, “ was intended to drive 
from the courts of justice a few odious individuals, who, it 
was supposed, had speculated upon the ignorance and neces- 
sities of the Indian reservees, and fraudulently obtained 
their claims for trifling considerations, and were corruptly 
obtaining evidence to establish rights to reserves where the 
Indians, in fact, never had any, to the prejudice of pur- 
chasers from the State. If the supposed facts did exist, 
there was good cause for public indignation, but none for a 


‘ violation of the Constitution by the passage of a law affect- 


ing the rights of a few individuals, but by which the great 
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body of the people or the legislators themselves were un- 
willing to be bound. The part of the Constitution referred 
to was intended to securé to weak and unpopular minorities 
and individuals equal -rights with the majority, who, from 
the nature of our Government, exercise the legislative 
power.” 

The court in Wally’s heirs, as we have observed, held the 
act unconstitutional, because it was partial in its operation, 
applying to a comparatively small section of the State and 
to but few individuals therein. 

In The State Bank vs. Cooper (2 Yerg., p. 599) an act of 
the Legislature of Tennessee of 1829 (ch. 95) directed a court 
to be holden at Nashville, to consist of a judge of the su- 
preme court, a chancellor and a judge of the circuit court, 
with power and authority, upon complaint by the bank, to 
hear and determine all causes against the officers of the bank 
and their trustees and against persons who might be over- 
checked, and therefore become defaulters to said bank. It 
will be seen that the act of 1829 differs from the act consid- 
ered in Wally’s heirs in this respect. In the latter case the 
act referred to a small section of the State, while in the 
former it refers to a portion of the people or corporations of 
the State. 

Green, a judge of the supreme court; Peck, a judge of the 
circuit court, and Judge Kennedy, the persons referred to in 
the act of 1825, and who were to hold the court directed by 
that act, in pursuance thereof, at the appointed time, met 
at Nashville, organized, and appointed their clerk. The 
bank, under the provisions of the act, commenced the suit 
against Cooper. The defendants plead that Jacob Peck, Na- 
than Green, and William E. Kennedy had no power or au- 
thority to hear, try, and determine said complaint, nor had 
they jurisdiction thereof. In support of this plea several 
constitutional grounds were taken, only one of which (the 
fifth) it is necessary here to take notice. That was that 
the law was partial in its operation, and for that reason was 
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not a law of the land. Each of the judges delivered an 
opinion, and all agree that the fifth point was well taken. 
An extract from the opinion of Judge Peck (p. 613) fairly 
presents the view taken by all of the judges: “Is the act 
on its face partial in its provisions and personal in its ap- 
plication, affording advantages to one side and withholding 
them from the other by such provisions as are found not 
to apply to other portions of the community besides those 
specified in the act? This is a delicate question. I am 
confident that the framers of the law did not intend that 
the act should be subject even to such a suspicion, but times 
do arise when men are hurried into measures which on 
cool deliberation, they might themselves condemn. Putting 
intentions aside, what are the provisions of this act? It 
provides that, touching a few individuals, the court should 
by summary process call them before the judges and fix, at 
pleasure, the time of their appearance; put interrogations 
to principals in bonds, hear testimony, adjudge and award 
execution against both them and their securities for breaches 
of trust, indebtedness, and malfeasance in office. All this 
the judges are empowered to do by this act without regard 
to form or substance. * * * The duty assigned to this 
court is aside from the duty belonging to its members as 
judges. The act relates to the few specially named in it. 
The rules by which we are to be governed are not those 
common to the rest of the community. The right of trial 
by Jury is made discretionary, if not absolutely taken away, 
by the act, and the right of appeal is taken away in express 
terms. Under these circumstances, is the law of the land 
likely to be afforded to the defendants? When I am acting 
under the Constitution of my country and the equal distri- 
bution of rights becomes a question, I am not to forget that 
our ancestors knew, before the making of our Constitution, 
that when a Sidney was to be tried a Jeffries had _ to be se- 
lected. Weak and feeble as my walk may be in the station 
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I occupy, it shall be my endeavor to move with even-handed 
justice. The franchises of the State might become dangerous 
engines in the hands of the crafty if judges could be moulded 
to meet exigencies.” 

Now, it will be observed that the objection taken to the 
act involved in the State Bank vs. Cooper was, that touch- 
ing a few individuals the court should by summary process 
call them before the judges. Our State constitution pro- 
vides in effect that, touching a few individuals, their rights 
and interests shall be determined by judges who are not even 
required to call the persons interested before them. In the 
Tennessee case the court was required to be governed by the 
rulesof law and equity. Underourconstitution theState board 
of equalization may act independently of all rules, save those 
of itsown making. In Tennessee the court was supreme 
in its own sphere of action, and from its judgment there 
could be no appeal; so it is said of our State board of equal- 
ization. In the Tennessee case the rules by which the court 
was to be governed were not those common to the rest of 
the community; so in this case. In the Tennessee case the 
right of trial by jury was discretionary; in this case there 
is no trial. 

Considering the whole matter, and turning it as we may, 
the provisions of our State constitution which authorize the 
State board of equalization to fix the value of the property 
of a few corporations are more obnoxious to the Federal Con- 
stitution than were the provisions of the act of the State of 
Tennessee to a similar provision in the constitution of that 
State. 

To the three cases cited from Yerger we earnestly call the 
special attention of this Court. They were decided by able 
judges, after mature deliberation and upon principles which 
are entirely applicable to the case at bar. 

There were at the time of the adoption of the new con- 
stitution but a few corporations or persons operating rail- 
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roads in more than one county in the State of California. 
The circumstances attending the adoption of section 10 of 
article XIII of that constitution, being matters of common 
notoriety, are, therefore, supposed to be within the knowledge 
of the courts. These circumstances all indicate that it was 
the intention of the framers of that section to single out these 
few companies and persons and apply to them a rule which 
they would not have thought of applying to the community 
at large. | 

No express words that could have been used in the con- 
stitution could limit the operation of the section in question 
more absolutely and definitely to such companies than those 
employed. The obligation of the Federal Constitution can- 
not be so evaded. 

Devine vs. Coak County, 84 Ills., 592. 


The section in question may masquerade in the garb of a 
general rule, but the disguise is too transparent to deceive 
for a moment the eye of justice. Courts clothed with power - 
to enforce the sanctions of the Constitution will not hesitate 
to penetrate the shadow of the words and seize and do judg- 
ment upon the substance. | 


POWER TO ALTER OR AMEND OR REPEAL. 


It is claimed that the right to discriminate is found in the 
reserved power to alter, amend, or repeal the laws under 
which corporations are formed, and this brings us to the 
consideration of— 
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T he Control of the State over Corp pratio LS Ky “med under ai (re le 
eral Law wherea Reserved Power of Amendment is Embodied 
un the Law or Imposed by thi Clonstituti in 


In the Dartmouth College case it was held that the eharter 
constituted a contract between the sovereign and the corpo- 
ration. Thecharter in question Wasar val charter, and the 
rights under it rested in the grant. At and before the time 
the decision in that case was made the various State Legis- 
latures of the Union had been creating corporations by spe- 
cial legislative acts. ‘These acts constituted the charters of 
the corporations so created, and, like the royal grants, were 
properly construed as contracts between the State and the 
corporations. After the decision in that ease was promul- 
gated the various States, acting upon the hint given by 
Judge story, began to insert in the charters thereafter cranted 
a reservation of the right to alter or repeal. ‘These reserva- 
tions, being part of the contract, were held to take the con- 
tract out of the rule laid down by the court in the Dartmouth 
College case, and to permit one party to that contract, to wit, 
the State, to change its terms, notwithstanding the inhibition 
of the Federai Constitution against impairing the obligations 
of contracts. In the course of time it was felt that the power 
to create corporations by special acts which conferred upon 
the corporators special privileges not enjoyed by the com- 
munity in general tended to evil results, and to prevent such 
results provisions began to find their way into State consti- 
tutions, which not only forbade the creation of private cor- 
porations by special acts, but which did in effect prohibit 
entirely the creation of private corporations by special acts, 
but which did in effect prohibit entirely the creation of pri- 
vate corporations by the Legislature. The provision in the 
California constitution of 1850 is a fair type of the provis- 
ions in question. It is article 1V, section 31: 

“ Corporations may be formed under general laws, but shall 
not be created by special acts, except for municipal pur- 
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poses.” Corporations are not to be created by legislative acts, 
but general laws must be passed under which persons may 
voluntarily associate themselves together. General laws do 
not sound in contract. General laws may, without any reser- 
vation, be altered or repealed at the will of the law-making 
power, and a reservation in a general law that it might be 
altered and repealed would and could have no significance 
whatever. No person, as we shall hereafter show, has a 
vested right in general laws, and therefore the repeal could 
never impair the obligation of contracts or invade the do- 
main of governmental power reserved to the people er pro- 
hibited to the State. A general law authorizing persons to 
associate themselves for business purposes is simply a munici- 
pal regulation. The persons acting under its authority 
would have no more legal right to complain of its repeal 
than would a public officer exercising functions abe a 
statute have the right to complain of the repeal of that 
statute. The reservation of the right to alter or amend 
would find an appropriate place in a royal grant of privi- 
leges; it would have an office to perform in a legislative 
charter, but has neither office to perform nor place in a gen- 
eral law. The reservation in the constitution of California, 
in the connection in which it is used, is but a blunder. 

The effect of a repeal of a general law upon rights acquired 
under the law is familiar to all and the rules governing are 
elementary, so that even allusion to them here would be out 
of place. The right to alter, amend, or repeal a general law 
it not a novel one; it has universally been exercised from 
the foundation of the Government. No American law-giver 
ever claimed for his work the sanction of divinity or ex- 
acted from his countrymen a pledge that it should not be 
repealed. The power to repeal a general law is one thing, 
but the power to disturb vested rights is another and a very 
different thing. ‘To disturb vested rights is a power denied 
by the constitution of every State in the Union as well as the 
Federal Constitution, and, moreover, as we shall hereafter 
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see, it is a power which can never be exercised until the great 
fundamental principles which underlie our form of govern- 
ment shall have been numbered among the things that have 
been. 

To give to this reservation all the force claimed for it, it 
is, after all, but a reservation of legislative power. ‘To re- 
serve is to keep back, towithhold. As the Legislature never 
had the right to impair the obligation of contracts or to con- 
fiscate property it therefore could not, in the nature of things, 
reserve any such power. The law-making power, whether 
exercised by the people in their original capacity or by a leg- 
islative assembly to whom it has been delegated, does not 
rest ina contract between the law-making power and the per- 
son whom the legislation is to affect. The law-making power 
of the States of the Union is limited by the provisions of the 
Federal Constitution and by the fundamental principles of 
our Government, and neither a natural nor artificial per- 
son can confer upon the State or the people of the State the 
right to do a thing which either the Federal Constitution or 
the fundamental principles of Government forbid. It was 
held in the Mobile case (Pollard’s Lessees vs. Hagan, 3 How- 
ard, p. 223) that the sovereign State of Alabama could not 
by treaty with the Federal Government enlarge the powers 
of that Government even as to the State of Alabama itself, 
and the principle of that case has still more telling force 
when an attempt is made to maintain the doctrine that a 
citizen of the State, by a contract with the Legislature, can 
barter away his inalienable rights and by contract confer 
upon the Legislature of a State an authority the exercise of 
which is prohibited to that Legislature by the Constitution, 
Can I lawfully agree with the Legislature of this State that 
if it grants to me an acre of submerged land I will sur- 
render my right to trial by jury? No one would dare to 
answer this question in the affirmative. I cannot give toa 
private individual the right to take my life nor exempt him 
from the penalty which the law denounces against him if, 
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at my own request, he deliberately takes my life. I may 
lawfully surrender property which I own, may give it away, 
but I cannot surrender the right to acquire, possess, and en- 
joy property. This right exists for the benefit of society, 
and the exigencies of society require that it should be 
sacred. 

The examination which we have already made of the nat- 
ure of these so-calle.| corporations shows conclusively that 
the only.right which they acquire from the State under the 
general law is the right to be a corporation. It would seem 
to be self-evident that the only thing which the State could 
take away would be the right which it had conferred, and 


as that right in this class of corporations is conferred by 


. 
‘general law in which no one has a vested right the corpora- 


tion could not be heard to complain. The man who to-day 
erects buildings and puts in them machinery for the manu- 
facture of some article of common consumption on the im- 
portation of which the law imposes a tariff duty which is 
practically prohibitory may expect that this will continue 
in force, and that he will in consequence reap large profits, 
but he has no vested right in the generai law which imposes 
the tariff, no vested right which could entitle him to insist 
that the law shall remain unchanged for his benefit. If the 
duty should be removed and his property rendered worth- 
less in consequence he is nevertheless deprived of no right. 
“All statutory privileges,” says Mr. Cooley, “depend upon 
this principle, and they may be taken away by changes in 
the general lawsat anytime.” (Principles of Constitutional 
Law, p. 320.) 

So the persons who formed the corporation party to this 
suit may have been impelled to doso by reason of the gen- 
eral laws of the State of California. They have no vested 
right in those general laws, and the Legislature may at any 
time take the life of the legal entities which hold the legal 
title to the property of which they are the beneficial owners. 
The Legislature may kill the trustee, but the rights of the 
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beneficiary to the property will remain intact. The right 
of the beneficiary to it will be as complete as though there 
had never been a corporation in existence. 


JUDICIAL CONSTRUCTION OF THE POWER TO ALTER, AMEND, 
OR REPEAL. 


All authorities agree that this power is not unlimited ; 
that sheer oppression and wrong cannot be inflicted under 
the cuise of an amendment or alteration. 

Shields vs. Ohio, 95 U.S., 324. 

Sinking Fund Cases, 99 U.5S., 72 

New Jersey vs. Yard, 95 U.S., 104. 

Miller vs. New York and Erie Railroad Company, 21 
Barber, 518. 


In Peik vs. Chicago Railway Company (94 U. 8. 175) the 
question of the power of the Legislature of Wisconsin to 
provide by law for the maximum charge to be made by the 
Chicago and Northwestern railway for fare and freight upon 
the transportation of persons and property carried within 
the State was presented. In the course of his opinion in 
that case Chief Justice Waite observes : 


“The company was chartered under a special act of the 
Legislature. The constitution of the State in force when the 
act of incorporation was passed provided that all acts for 
the creation of corporations within the State may be altered 
or repealed by the Legislature at any time after their pas- 


ha | cy ? 
sage. 


The learned Chief Justice continues: 


“ It was conceded upon the argument that this reserved 
power of the constitution gave the Legislature the same 
power over the business and property of corporations that 
it has over individuals; ” or, as it is expressed by one of the 
counsel: “ Nothing more could have been intended than to 
leave the stockholders in corporations in such a position that 
the Legislature could place them on the same footing with 
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natural persons before the law and disable them from perma- 
nently evading the burdens on all others engaged in similar 
vocations by appealing to the letter of their charter. Their 
object was not to open the doors to oppression, but to secure 
simple equality between citizens of the State, whether work- 
ing singly or in corporate associations.” ‘“ Without stopping 
to inquire,” continues the learned Chief Justice, “ whether 
this is the extent of the operation of this important consti- 
tutional reservation, it is sufficient to say that it does, with- 
out doubt, have that effect.” 


In Chicago, Burlington and Quincy Railroad Company vs. 
Iowa (94 U.S., 155), the Chief Justice, in delivering the opin- 
ion, expressed substantially the views of counsel in the Peik 
case, and said, speaking of the same railway company: 

“This company in the transaction of its business has the 
same rights and is subject to the same control as private in- 
dividuals under the same circumstances.” 


Partnerships in the State of California are formed 
and exist under general laws, which regulate the rights 
and liabilities of the parties, the manner and mode of 
conducting the business of the partnership. These laws 
are found in the civil code of California. The right to 
alter, amend, or repeal them is as undoubted as though it 
had been expressly reserved in the constitution or the 
laws themselves. The next Legislature which assembles 
may repeal every law in relation to partnerships, and 
may, unless there is a right of association coming from 
a source higher than the constitution, prohibit the formation 
of partnerships, the use of firm names, or the transaction of 
business by associations of men. While it may be conceded 
that the Legislature can do all of these things, yet no one 
would claim that they could take from the partners the prop- 
erty which they had already acquired. If the right to take 
the property of the persons composing the so-called corpora- 
tions of California lurks in the reservation to alter, amend, 
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or repeal the corporation laws, the same right to destroy 
partnerships and to confiscate the property of the partners 
may be found in the acknowledged right to alter, amend, or 
repeal the municipal regulations relating to partnerships. 

Mr. Justice Story, in the case of Allen vs. McKeen (1 Sum- 
ner, p. 176), held that under a reservation “ to alter, restrain, 
or extend” the State could not “ meddle with the property 
of the corporation or extinguish its corporate existence.” 

In Sage vs. Dillard (15 B. Monroe, p. 340) the supreme 
court of Kentucky held “that the Legislature might, by 
virtue of a reservation in a statute similar to the reservation 
in the constitution of the State of California, repea! or de- 
stroy, but that the power merely to repeal or destroy did not 
imply right to cripple or to maim.” 

In Miller vs. The New York and Erie Railroad Co. (21 
Barb., p. 513) it was held that the power to alter, modify, or 
repeal charters did not authorize a Legislature to compel a 
railroad company to cause a new highway to be taken across 
their line at their own cost, there being no provision touch- 
ing new highwaysin theircharter. It wasfurtherheldin the 
same case that a law imposing such a new obligation on the 
railroad, passed subsequent to its incorporation, was the tak- 
ing of private property without compensation. 

In the C 
Chief Justice Shaw, delivering the opinion, suggested the fol- 


ommonwealth vs. Essex Co. (13 Gray, p. 239) Mr, 


lowing as a rule of limitation of legislative power to amend 
or alter: 

“That where, under power in a charter, rights have been 
acquired and become vested no amendment or alteration of 
the charter can takeaway the property or rights which have 
become vested under the legitimate exercise of the powers 
granted.” 


In Durfee vs. Old Colony and Fall River R. R. Co. (5 Allen, 

p. 230) the Court refrained from the expression of any opin- 

ion on the limits of legislative power to alter or amend, but 
9 
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the case was fully argued upon this proposition, and the 
limitation of the exercise of this power was thus broadly and 
tersely laid down by counsel. 


“The limit to this power will be found when any attempt 
is made to abrogate any contract made by the corporation 
under their charter or deprive them of any vested property 
or rights of property legally acquired.” 


Chief Justice Bigelow, who delivered the opinion of the 
Court in Durfee vs. Old Colony and Fali River R. R. Co., at 
its conclusion, observes (5 Allen, p. 247): 


“Tt may be well to add, in order to avoid misapprehension, 
that we do not intend to say that the Legislature have any 
power to change or modify an act of incorporation in such 
a way as to affect in a material particular a contract which 
they have entered into with a third person. Such an exer- 
cise of legislative power would be unconstitutional and in- 
ralid, because it would impair the obligation of a contract.” 


The Massachusetts cases cited are the most instructive 
cases to which my attention has been called. The high 
legal standing of the judges who participated in those decis- 
ions and the appreciation in which the supreme judicial 
court of Massachusetts is universally held give controlling 
force to those authorities. 

In Territt vs. Taylor (9 Cranch, 43) Mr. Justice Story, who, 
delivering the judgment of the Court, held that the church 
property in Virginia was not public property, but the prop- 
erty of the several parishes, and did not become the property 
of the State by the Revolution and the disestablishment of 
the church. Upon this topic he says: 


“Had the property thus acquired been originally granted 
by the State or the king there might have been some color 
(and it would have been but a color) for such an extraor- 
dinary pretension, but the property was in fact and in law 
- generally purchased by the parishioners or acquired by the 
benefactions of pious donors; the title thereto was indefeas- 
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ibly vested in the churches, or rather in their legal agents. 
It was not in the power of the crown to seize or assume it, 
nor of Parliament itself to destroy the grants, unless by the 
exercise of a power the most arbitrary, oppressive, and un- 
just, and endured only because it could not be resisted.” 


The learned editor of the American Law Reporter (vol. 1, 
No. 3, April, 1867) collates the authorities bearing upon the 
legislative control over corporations under reservations in 
special charters, and after an elaborate, but, as to the corpo- 
rations, an unfriendly, review of the same, stated his conclu- 
sions substantially as follows : 


“From the multitude of decisions which have now been 
reviewed certain principles can be deduced as fully incorpo- 
rated into the body of settled American law: 1. Where an 
absolute power to alter, amend, or repeal acts of incorpora- 
tion have been reserved to the Legislature the power of re- 
peal isunqualified. 2. It isimmaterial whether the reserved 
power was specially set forth in the particular charter of the 
corporation, or was at the time the grant was made part of 
the general statute law of the State. 3. That all reservations 
in grants to corporations are to be construed in favor of the 
State. 4. That the Legislature is the sole judge within 
certain limits of the justice or propriety of alterations and 
amendments to charters. 5. The Legislature can make no 
alteration or amendment to any charter, under its reserved 
power therefor, which shall impair the obligation of any 
contract legally entered into by the corporation; and, 6, 
neither can the Legislature make any alteration or amend- 
ment by which a corporation is deprived without compen- 
sation of its own vested property or rights.” 


The foregoing is a statement of principles to be deduced 
from the decisions upon the subject in hand was made by one 
who was endeavoring to give to the reservation in question 
the most liberal construction. It may be said here, in an- 
swer to the fears which have been expressed that the vast 
properties in the ownership of transportation companies 
might be used to endanger the safety of the people, that if 
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the time ever comes when it shall appear that these fears 
are well founded, and that it is right and proper for the Gov- 
ernment to assume control of these properties, ample Gov- 
ernment power to that end exists in the power to take private 
property to subserve the public uses. Under the exercise of 
this power the whole of this property could be transferred 
from the individual to the Government, and the safety of 
the Government on the one hand be assured, while the in- 
terests of the individual, on the other, would be fully pro- 
tected by the compensation which the Government would 
make. 


Another View of the Reservation to Alter, Amend, and Repeal 
Found in the State Constitution of California. 


The provisions of the constitution of California of 1850 
(art. IV, sec. 31) are that corporations may be formed under 
general laws, but shall not be created by special act, except 
for municipal purposes. , All general laws and special acts 
passed pursuant to this section may be altered from time to 
time or repealed. It will be observed that these provisions 
differ materially in their effect from provisions of like char- 
acter in a special charter. Under the constitution of 1850 a 
private corporation cannot be created; it must be formed 
under general laws, and the reservation is not that the act 
by which a special corporation is formed may be altered, 
amended, or repealed, but that the general laws under which 
the corporation is formed may be altered from time to time 
or repealed. 

Section 3], article 1V,of the old constitution is found in that 
portion of the instrument which limits the legislative power; 
and if it be true, as contended on the other side, that a 
general law under which a corporation is formed consti- 
tutes the charter of that corporation and rests in contract, it 
must also be true that the constitutional provision in ques- 
tion becomes part of the contract between the corporation 


and the State—the corporation, on the one hand, agreeing 
that the privileges conferred may be modified or taken away, 
and the State, on the other, agreeing that such modification 
shall only be made for such privileges taken away by gen- 
eral law; and it must be further held, in this view of the 
case, that the “ Bill of Rights” enters into and becomes a 
part of that contract, and that all general laws passed must 
be in subordination to the provision of that “ Bill of Rights.” 
The Central Pacific railroad, as it appears from the plead- 
ings, was formed under the railroad act of 1861. The 
term of its existence was fixed for the period of fifty years. 
[t is, therefore, one of the corporations entitled to protection 
against special legislation, whether that legislation be in the 
shape of a statutory enactment or a constitutional ordinance. 
A change of the constitution cannot release the State from 
contracts made under a constitution which permitted them 
to be made. The inquiry is, Was the contract permitted 
by the then existing constitution? If so, the sovereignty 
which ratified it is the same sovereignty which made the 
constitution of 1879, neither having more power than the 
other to impair a contract made with persons by the State 
Legislature. (Dodge vs. Wolsey, 18 Howard, 360.) 

The Limitation of the Power to Alter, Amend, or Repeal Has 

Been Defined by the Supreme Court of the State of California. 


The reservation which we have been discussing applies to 
legislation creating municipal as well as private corporations. 
It never has been doubted that the control of the State over 
the affairs of municipal corporations is more absolute than 
its control over the affairs of private corporations. It has 
been maintained in some quarters that the State has the 
right to create and enforce an obligation against a munici- 
pal corporation ‘of its own creation; that it has the right 
to appropriate the money and property of such a corpora- 
tion, but in California it has been expressly held that this 


power, even as toa municipal corporation, does not exist, 
and that the Legislature cannot, without the consent of a 


municipal corporation, create and enforce a claim against it. 
(Hoagland vs. The City of Sacramento, 52 Cal., 151.) 

It has been further held in that State that: the Leg- 
islature cannot levy a tax or assessment for a municipal 
purpose without the consent of the municipality (People 
vs. Lynch, 51 Cal., 15). The California cases cited settle 
the question in controversy here, for they clearly hold 
that the property, even of a municipal corporation, cannot 
be taken, except by due process of law, notwithstanding the 
reserved power in question. 

Mr. Justice Story, in the Dartmouth College case, consid- 
ering this topic, says: 


“ Tt may also be admitted that corporations for mere public 
government, such as towns, cities, and counties, may, in 
many respects, be subject to legislative control, but it will 
hardly be contended that, even in respect to such corpora- 
tions, the legislative power is so transcendent that it may, at 
its will, take away the private property of the corporation 
or change the uses of its private funds acquired under the 
public faith.” 


May it please the Court, I now come to what I think 
is a decisive question and beyond which you need not go, 
and that is that the assessment made by the State board 
of equalization and the tax claimed includes an assessment 
upon and a tax upon the operations of the defendant, and 
upon all the franchises and corporate powers held and exer- 
cised by the defendant, as well as upon its right to exist and 
operate, and that this assessment and tax is blended with 
the assessment and tax upon its property, so that the legal, 
if any, cannot be distinguished from the illegal; and the 
questions raised upon this are— 


THat THE CENTRAL Pactric RAILROAD COMPANY IS ONE OF 


‘THE MEANS AND INSTRUMENTALITIES SELECTED AND EMPLOYED 
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BY CONGRESS TO CARRY INTO OPERATION THE POWERS GRANTED 
TO THE GENERAL GOVERNMENT. A TAX UPON ITS FRANCHISE, 
UPON ITS RIGHT TO EXIST AND OPERATE, IS, WITHIN THE MEANING 
OF ALL THE AUTHORITIES, A TAX UPON THE MEANS AND INSTRU- 
MENTALITIES OF THE GENERAL GOVERNMENT. WITHOUT THE 
EXPRESS CONSENT OF CONGRESS NO STATE CAN IMPOSE SUCH A 
TAX; ALSO THAT THE TAX IMPOSED UPON THE RIGHT TO EXIST 
AND OPERATE IS A TAX UPON BUSINESS. PART OF THE BUS- 
INESS OF THE DEFENDANT BEING INTERSTATE, THEREFORE THE 
TAX IS VOID UNDER THE COMMERCE CLAUSE OF THE NATIONAL 
CONSTITUTION: ALSO THAT THE STATE BoAarpD or EQUALIZATION 
HAD NO AUTHORITY, EVEN UNDER STATE LAWS, TO IMPOSE A TAX 


UPON BUSINESS, 


Before proceeding to elaborate this point I desire once 
more to call the attention of the Court to the fact that this is 
an action at law; that before the plaintiff can recover the 
plaintiff must prove an assessment made by the State board 
of equalization in the manner prescribed by law upon 
property over which that board has jurisdiction and which 
belonged to the defendant. 

We met the averments of the complaint by a denial of all 
the facts therein stated and by a denial of all the facts which 
the plaintiff would have to establish to recover, thereby put- 
ting the plaintiff upon full proof. Under these denials we 
were entitled to prove anything which went to the illegality 
of that assessment—which would show that it was not made 
in the manner prescribed by law and that it was not made 
upon property or rights over which the board had jurisdic- 
tion or upon property which did not belong to us. In other 
words, we were entitled to show anything which would 
defeat the plaintiff’s case. 

However, we did not rest upon this, but in a separate an- 
swer made the necessary averments to raise the point now 


to be considered. In this case, folio 48, the averment of the 
answer is as follows: 


“Said pretended assessment made by the State board of 
equalization is upon all of the franchises of the defendant, 
and the said board, in valuing the same, included the value 
of all the franchises and corporate powers held and exer- 
cised by defendant under said acts of Congress.” 


This averment was unnecessary, because it was simply 
meeting the case which the plaintiff was bound to make. 
The findings respond fully. Finding 30, folio 120, is that— 


“Said pretended assessment made by the State board of 
equalization and the tax claimed is upon all of the fran- 
chises, the existence, and operation of defendant and upon 
all the franchises and corporate powers held and exercised 
by defendant, as well as its right to exist and operate.” 


In McCullough vs. Maryland (4 Wheaton, 400) the tax 
was upon the operation of the instrument employed by the 
Government to carry its powers into execution. In Osborn 
vs. The United States Bank (9 Wheaton, 738) the tax was 
upon the right of a branch bank to do business in the State 
of Ohio, and it was there held that there was no distine- 
tion between a tax upon the right of the instrument to exist 
and a tax on the operations or business of the instrument. 

We maintain that the tax in question is void for several 
reasons : ; 


First. Because it is a tax upon all of the franchises and 
corporate powers held and exercised by the defendant. 
These franchises and corporate powers are held and exer- 
cised in the State of California, in the State of Nevada, and 
in the Territory of Utah, and the State board of equaliza- 
tion of California had no jurisdiction to assess in proportion 
to their value the franchises and corporate powers exercised 
by the corporation in: the State of Nevada and Territory of 


Utah. 


Second. The assessment was upon the right of the cor- 
poration to exist and operate—that is, to do business—and 
the State board had no jurisdiction to assess or value the 
right of the company to do business even in the State of 
California. 


Third. That the franchise and the right of the corpora- 
tion to exist, so far as that franchise and right were derived 
from the Government of the United States, are not the sub- 
ject of State taxation, and to that extent the corporation is 
but a means and instrament of the National Government. 


Fourth. That the right to operate is derived in part from 
the National Government is exercised for the benefit of that 
Government, and that this right cannot be the subject of 
State taxation. 


lifth. That the operations of the corporation are, in the 
main, protected from State. interference by the commerce 
clause of the National Constitution ; that to carry on inter- 
state commerce was one of the purposes for which Congress 
established the road and conferred many of its rights and 
franchises, and that a tax upon the corporation, so far as it 
is engaged in the transaction of interstate business, is a tax 
upon interstate commerce and is prohibited by the National 
Constitution. 


[t would seem that a statement of the first objection is all 
that is necessary. No one has here contended, nor could 
they do so, that the State has a right to tax all the corporate 
franchise and rights of this company. The corporate 
franchise and rights exercised in the State of Nevada and 
Territory of Utah were not conferred upon this corporation 
by the State of California, if any corporate franchise and 
rights were so conferred. We may concede for the purposes 
of this argument that the State of California could tax cor- 
porate rights and franchises, if any, which this corporation 
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derived from that State, but no attempt here has been made 
to separate these rights and franchises. The findings do not 
contain a copy of the assessment roll; on the contrary, the 
findings show that the State board of equalization assessed 
all of the corporate rights and franchises held by this com- 
pany without regard to the source from which they came 
or within what territory they were exercised. 

As to the second proposition. It is very clear that the 
only power conferred upon the State board of equalization 
is to value the property named in section 10 and over which 
it has jurisdiction as property. It would be very clear that 
in the absence of the word “ franchise” in that section the 
State board of equalization would have no power to value 
the business as distinguised from the property of any person 
or corporation, and the only question which can arise under 
this point is whether the power to value the franchise confers 
upon the State board of equalization power to assess and 
value the business carried on by the corporation holding 
the franchise. 

The word “franchise” as used in the constitution in re- 
lation to assessments is always used in connection with 
provisions relating to an ad valorem tax upon property, and 
in all other assessments than those made by the State board 
it has already been seen that the law requires the value of 
the franchise to be placed on the property assessment roll 
separate from anything else. (Political code, section 3650, 
subdivision 15.) The tax is a property tax upon the actual 
eash value of the franchise, and when the State board of 
equalization has assessed that franchise at its actual cash 
value its power ceases. 

I challenge the gentlemen upon the other side to point to 
any law in the State of California which authorizes the State 
board of equalization to assess and tax the right of any per- 
son to do business in that State. 

This Court, in the Illinois tax case, has considered this 
subject, and in that case it never for a moment considered 
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that the right to levy an ad valorem tax upon the franchise 
of a corporation included the right to assess and levy a tax 
upon the business of the corporation. Ad valorem taxes 
upon property are one thing; taxes upon business, occupa- 
tion, trades, and professions are another and an entirely 
distinct thing. Article 13 of the State constitution provides 
for an ad valorem property tax laid in proportion to the 
value of the property, and does not deal with taxes upon 
business, trades, or occupations, except In so far as In sec- 
tion 11 it authorizes the Legislature to impose income taxes. 

The third and fourth objections will be considered to- 


gether. 


THE NATIONAL GOVERNMENT HAVING DECREED THAT THIS 
CORPORATION SHALL LIVE, NO STATE CAN VISIT UPON IT 
THE PENALTY OF DEATH. 


The Acts of f onoare S28 


On the first of July, 1862, Congress, in the exercise of 
powers that are not now questioned, passed “An act to aid 
in the construction of a railroad and telegraph line from the 
Missouri river to the Pacific ocean and to secure to the Gov- 
ernment the use of the same for postal, military, and other 
purposes.” (12 U.S. Stat., 489.) 

The first section of the act names a number of persons, 
and declares that they, “together with five commissioners, 
to be appointed by the Secretary of the Interior, and all per- 
sons who shall or may be associated with them and their 
successors, are hereby created and erected intoa body cor- 
porate and politic, in deed and in law by the name, style, 
and title of the ‘ Union Pacific Railroad Company.’” ‘The 
company thus created is vested with the usual and custom- 
ary powers of a corporation. The corporation is then ex- 
presslv authorized to construct and maintain a railroad and 
telegraph line upon a given line and between certain points 
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named. The amount of the capital stock is next prescribed, 
and also certain rules and regulations for the vovernment 
of the corporation, the management of its affairs, and the 
transaction of its business. Provision is also made for the 
election of a board of directors and for the appointment of 
two additional directors by the President of the United 
States, to act as directors on the part of the Government. 
The second section grants a right of way through the public 
lands, with the further right to take from the public lands 
adjacent to the line of the road materials of every descrip- 
tion for the construction of the road, concluding with a 
promise on the part of the United States that the Indian 
titles to all lands falling under the operation of the act shall 
be extinguished as rapidly as may be. The third section 
grants to the company alternate sections of land on each 
side of said road, with certain reservations as to mineral’ 
lands and lands reserved or otherwise disposed of or to 
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which pre-emption or homestead claims have attached. The 
fourth section provides, among other things, for the appoint- 
ment of three commissioners by the President, who are to 
examine the road from time to time and report to him as to 
the manner of its construction and the progress made therein 
with a view to the issuing of patents for said lands, and that 
all vacancies occurring in said board of commissioners shall 
be filled by the President. The fifth section provides for the 
loaning of the credit of the Government in the shape of 
bonds and securing the payment thereof by a first lien 
upon the road and telegraph, together with all the rolling- 
stock and other property, and concludes with a provision 
which has a most important bearing upon the question in 
hand, viz: 


“And on the refusal or failure of said company to redeem 
said bonds or any part of them when required so to do by 
the Secretary of the Treasury, in accordance with the pro- 
visions of this act, the said road, with all the rights, func- 
tions, immunities, and appurtenances thereunto belonging, 
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and also all lands granted to the said company by the 
United States which at the time of said default shall re- 
main in the ownership of the said company, may be taken 
possession of by the Secretary of the Treasury for the use and 
benefit of the United States.” 


‘inne 


This provision is followed by another, contained in the 
sixth section, which provides— 


“That the grants aforesaid are made upon condition that 
said company shall pay said bonds at maturity, and shall 
keep said railroad and telegraph line in repair and use, and 
shall at all times transmit dispatches over said telegraph 
line and transport mails, troops, and munitions of war, sup- 
plies, and public stores upon said railroad for the Govern- 
ment whenever required to doso by any department thereof, 
and that the Government shall at all times have the pref- 
erence in the use of the same forall the purposes aforesaid.” 


Power to consolidate with other companies named in the 
act is given in the sixteenth section. ‘The right to connect 
with the road is given to other companies by the fifteenth 
section. ‘The President ‘is authorized to establish a uniform 
width of track, so that the same cars can be run from the 
Missouri river to the Pacific Ocean, by the twelfth section. 
The seventeenth section provides that if said company shall 
fail to comply with the terms and conditions of the act or 
to keep the road in repair and use for an unreasonable time, 
“ Congress may pass any act to insure the speedy completion 
of said roads and branches or put the same in repair and 
use, and may direct the income of said road and telegraph 
line to be thereafter devoted to the use of the United States,” 
etc.; and, further, that if said roads are not completed “ so as 
to form a continuous line from the Missouri river to the naviga- 
ble waters of the Sacramento river by the first day of July, 
1876, said road with all their rolling-stock, fixtures, etc., 
shall be forfeited to and be taken possession of by the United 
States.” The eighteenth section provides that when the net 
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earnings of the road and telegraph shall have reached a cer- 
tain per centum upon their cost— 


“Congress may reduce the rates of fare thereon, if reasonable 
in amount, and may fiz and establish the same by law, * * 
* and may at any time, having due regard for the rights of 
said companies named herein, add to, alter, amend, or repeal 
this act.” 


Finally, by the last section, the company is required to 
make annual reports, as to certain matters therein men- 
tioned, to the Secretary of the Treasury, for the obvious pur- 
pose of enabling the General Government to supervise and 
control the road and telegraph by legislation and otherwise 
(12 U.S. Statutes at Large, 489). 


The Union Pacific Railroad Company a National Corporation. 


It is clear that the Union Pacific Railroad Company is a 
national corporation, created for the benefit and use of the 
General Government in the conduct and management of its- 
postal, military, and other affairs, and it has been so decided 
(U. P. R. R. Co. vs. Meyers, 115 U.8.). The Central Pacific 
Railroad naksaien bears substantially the same relation to 
the National Government. The relation of the Central 
Pacific to the General Government differs from that of the 
Union Pacific in one respect only. The Central Pacific was 
not, in the first instance, a corporation created by the Gen- 
eral Government. It was a corporation under the laws of 
the State of California prior to the passage of the Pacific 
Railroad act; its powers were confined to that State. 

By the act of 1862 Congress conferred upon the Central 
Pacific the same powers which it conferred upon the Union 
Pacific, annexing thereto the same conditions. In the ninth 
section of the act it is provided that— 


‘The Central Pacific Railroad Company of California, a 
Wc? existing under the laws of the State of C alifornia, 
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are hereby authorized to construct a railroad and telegraph 
line from the Pacific coast, at or near San Francisco, or the 
navigable waters of the Sacramento river, to the eastern 
boundary of California, upon the same terms and conditions, 
in all respects, as are contained in this act for the construc- 
tion of said railroad and telegraph line first mentioned, and 
to meet and connect with the first-mentioned railroad and 
telegraph line on the eastern boundary of California.” 


Again, in the tenth section, it is further provided: 


“And the Central Pacific Railroad Company of California, 
after completing its road across the State, is authorized to 
continue the construction of said railroad and telegraph 
through the Territories of the United States to the Missouri 
river, including the branch roads specified in this act, upon 
the routes hereinbefore and hereinafter indicated, on the 
terms and conditions provided in this act in relation to the 
said Union Pacific Railroad Company, until said roads shall 
meet and connect and the whole of said railroad and branches 
and telegraph is completed.” 


[n section 16 of the act of Congress of July 2, 1864, it was 
provided that upon complying with certain conditions (all 
of which have been complied with) the Central Pacific Rail- 


road Company “shall enjoy all the rights, privileges, and 
benefits conferréd by this act upon the Union Pacific Rail- 


road Company.” 


Pacific Railroad Acts Compared with the Act Establishing the 
Bank of the United States. 


In respect to this question of taxation, and in respect to 
the Union Pacific Railroad Company, the act of Congress 
in question is upon all fours with the act by which the Bank 
of the United States was established (5 U.S. St. at Large, 
266). ‘The plan adopted by Congress for the purpose of es- 
tablishing the bank and securing its use tothe Government 
as a financial agent is so similar to that adopted in the pres- 


ent case as to suggest that the former served as a model for 
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the latter, as in this instance a corporation with full bank- 
ing powers was created. The amount of its capital stock 
was fixed at thirty-five millions of dollars, of which sum 
the Government was to subscribe only one-fifth, or seven 
millions, leaving twenty-eight millions to be taken by pri- 
vate individuals. The affairs of the bank were to be man- 
aged by twenty-five directors, of whom twenty were to be 
elected by the stockholders and five to be appointed by the 
President of the United States, by and with the advice and 
consent of the Senate. The powers of the directors and the 
business operations of the institution were defined and re- 
stricted. Power was given, with certain restrictions, to es- 
tablish branch institutions in the several States. The Sec- 
retary of the Treasury was authorized to call upon the bank 
for a statement of its affairs as often as once a week. For 
the privileges and benefits conferred by the charter the presi- 
dent and directors of the bank were required to pay to the 
United States a bonus of one million and five hundred thou- 
sand dollars,in three equal payments; and it was lastly 
provided that the books of the corporation should always 
be open to the inspection of a committee of either House of 
Congress appointed for that purpose. 

Contrast these provisions with those of the railroad act 
to which reference has been made and it will appear that 
the interest of the Government in the bank was much less, 
and the powers over its management and affairs assumed 
by the Government was much less sovereign than in the 
case of the railroad. The interest of the Government in 
the bank was but five millions of dollars; to the Pacific 
railroad and telegraph it has loaned sixty-three millions in 
bonds, and has made extensive grants of lands. As the 
Government shared.in the management of the bank, through 
directors appointed by the President, so does it share in the 
management of the Union Pacific through the same means. 
As the Government was authorized to watch the operations 
of the bank, through committees of Congress and reports 
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by the directors of the bank to the Secretary of the Treas- 
ury,so has it watched the construction of the railroad 
and telegraph, through commissioners appointed by the 
President, and so has it, and does it, inspect the manage- 
ment and affairs of the Pacific railroad and _ telegraph, 
through annual reports made by the directors for a time 
to the Secretary of the Treasury, but latterly to the Sec- 
retary of the Interior. As the Government reserved the 
power tocontrol the loans and business operations of the 
bank by legislation, so has it reserved the right to fix and 
establish by law fares and freighis upon the Pacifie railroad. 
The authority asserted over the bank was, therefore, in no 
respect greater than that asserted over the railroad; on the 
contrary, the authority asserted over the railroad is far 
greater in a most important particular. Nowhere in the 
act by which the bank was established was any provision 
made for the forfeiture of its franchises or for taking posses- 
sion of its property by the Government and administering 
its affairs through other agencies, or in devotion of its 
income and resources to the use of the United States; yet 
the power to do all of these acts, which lies at the extreme 
verge of governmental power, has been reserved by the 
Government in the ease of the Pacific railroad and tele- 


graph. 
Reference to the History of the Times. 


“In construing an act of Congress we are not at liberty to 
recur to the views of individual members in debate, nor to 
consider the motives which influenced them to vote for or 
against its passage. ‘The act itself speaks the will of Con- 
gress, and this is to be ascertained from the language used. 
But courts, in construing a statute, may with propriety recur 
to the history of the times when it was passed, and this is 
frequently necessary in order to ascertain the reason as well 
as the meaning of particular provisions in it.” 

U.S. vs. The Union Pacific Railroad Company, 91 
U.5S., 79. 
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The act of Congress under which the first transcontinental 
road was constructed declares-that it was passed to secure to 
the Government the use of the road for postal, military, and 
other purposes. The history of the times when it was passed 
cannot be recalled without impressing upon our minds the 
fact that the road in question was to be for national purposes 
of the highest kind. The population of the United States 
at that time was a little more than thirty-one millions and 
was confined chiefly to the States lying east of the Mississippi 
river, the great States of Minnesota, lowa, Missouri, and 
Arkansas, lying west of the Mississippi river, then having 
populations small in comparison with the present popula- 
tion of either, and the settlements in those States were, by 
the very necessities of the situation, confined to territory 
lying within a few miles of navigable streams. West of the 
Missouri river, south of British Columbia, north of the Rio 
Grande, and east of the Sierra Nevada range was a territory 
almost, if not quite, equal in extent to that east of the Missis- 
sippiriver. It was fourteen hundred miles in width and thir- 
teen hundred miles in length—greater in extent and richer in 
natural resources than all the territory which Cyesar’s legions 
gave to the dominion of Rome. Excepting the Mormon 
colony at Salt Lake, it was without a white settlement of 
any size from the Missouri to the Sierras. It wasa solitude 
the silence of which was unbroken save by the trapper, the 
wild animals, and the wilder savage tribes, its only occu- 
pants. Muchof it as late as 1850 was marked upon the 
maps as the “American Sahara, or the great unexplored 
desert.” Inthe length and breadth of this territory there 
were but few navigable streams, and its occupation by civil- 
ized man, as it then stood, was an impossibility. The con- 
dition, even near the banks of the Missouri river, is graph- 
ically described by the chief engineer of the Union Pacific 
in his report, to the president of that company, dated Decem - 
ber 1,1869. Hesays: 
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“In 1863 and in 1864 surveys were inaugurated, but in 
1866 the country was systematically occupied, and day and 
night, summer and winter, the explorations were pushed 
forward through dangers and hardships that very few at 
this date appreciate, as every mile had to be run within 
range of the musket. There was not a moment's security. 
In making the surveys numbers of our men—some of the 
ablest and most promising—were killed, and during the 
construction our stock was run off by hundreds, I might 
add by the thousands.” 

The situation in the same respect was not, less dangerous 
between the Sierras and Ogden; the country was infested 
with Indian tribes hostile to and nearly constantly at war 
with the whites. 

West of the Sierras and bordering upon the Pacific lay 
the States of California and Oregon, exposed to attack in case 
of a foreign war. The people of California had from the 
verv beginning demanded at the hands of the Federal Gov- 
ernment the construction of a transcontinental road. Res- 
olution after resolution had been passed by the Legislature 
of California, and, at last, to such length did it go that a 
convention was called to insist upon some action upon the part 
of the National Government. Muttered threats were heard 
that if the Government failed to perform what California 
believed to be an obligation that a Pacific Republic would 
be the consequence. The National Conventions of both the 
Democratic and Republican parties declared that the con- 
struction of a road across the Continent by which the States 
should be bound together by bonds of steel was a military 
necessity, and that such road should be built at once; but 
nothing practical was done by Congress until the country 
was involved in a civil war. Then California became a 
doubtful State, and for a long time it was questionable 
whether her destinies would be cast with the North or with 
the South. The importance of this State to the Union could 
not be overestimated. She possessed one of the finest ports 
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upon the Pacific .coast. In the hands of the Confederate 
Government it would have been invaluable. Her ship- 
ments of gold diverted to the Confederate treasury would 
have drained that of the Union and enriched that of the 
Confederacy. Asa military necessity, aud to secure to the 
Government the use of a railroad and telegraph line from 
the Missouri river to the Pacific Ocean for postal, military, 
and other purposes, Congress, on the lst day of July, 1862, 
passed the act chartering the Union Pacific and making 
offers of aid to the Central Pacific of California, then in ex- 
istence and operation asa corporation. The aids granted 
by this act have been referred to. Under this act the Cen- 
tral Pacific began the prosecution of its work, but the Union 
Pacific was unable to do anything. On the 2d of July, 
1864, Congress passed the second act, amending in many 
respects the act of 1862, increasing the land subsidy and 
subordinating the Government lien to the mortgages which 
it authorized the various roads to issue. Some of the rea- 
sons for the passage of this amendatory act of July 2, 1864, 
are given by the Supreme Court of the United States in the 
case of the United States vs. The Union Pacific Railroad 
Company (91 U.S., 80), and these reasons are so pertinent 
to the argument in hand that I cannot refrain from quot- 
ing: 

“Many of the provisions in the original act of 1862 are 
outside of the usual course of legislative action concerning 
grants to railroads, and cannot be properly construed with- 
out reference to the circumstances which existed when it 
was passed. ‘The war of the rebellion was in progress, and, 
owing to complications with England, the country had _ be- 
come alarmed for the safety of our Pacific possessions. The 
loss of them was feared in case those complications should 
result in an open rupture ; but, even if this fear were ground- 
less, it was quite apparent that we were unable to furnish 
that degree of protection to the people occupying them 
which every government owes to its citizens. It is true the 
threatened danger was happily averted; but wisdom pointed 
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out the necessity of making suitable provisions for the 
future. This could be done in no better way than by the 
construction of a railroad across the Continent. Such a road 
would bind together the widely separated parts of our com- 
mon country,and furnish a cheap and expeditious mode for 
the transportation of troops and supplies. If it did nothing 
more than afford the required protection to the Pacific States 
it was felt that the Government, in the performance of an 
imperative duty, could not justly withhold the aid necessary 
to build it; and so strong and pervading was this opinion 
that itis by no means certain that the people would not have 
justified Congress if it departed from the then settled policy 
of the country regarding works of internal improvement, 
and charged the Government itself with the direct execution 
of the enterprise. 

“This enterprise was viewed as a national undertaking 
for national purposes, and the public mind was directed to 
the end in view, rather than to the particular means of 
securing it. Although this road was a military necessity, 
there were other reasons active at the time in producing an 
opinion for its completion besides the protection of an ex- 
posed frontier. ‘There was a vast unpeopled territory lying 
between the Missouri and Sacramento rivers which was 
practically worthless without the facilities afforded by a rail- 
road for the transportation of persons and property. With 
its construction, the agricultural and mineral resources of 
this territory could be developed, settlements made where 
settlements were possible, and thereby the wealth and power 
of the United States largely increased; and there was also 
the pressing want, in time of peace even, of an improved 
and cheaper method for the transportation of the mails and 
of supplies for the army and the Indians. 

“Tt was in the presence of these facts that Congress un- 
dertook to deal with the subject of this railroad. The diffi- 
culties in the way of building it were great and by many 
intelligent persons considered insurmountable.” 


There were other grave and potent reasons which caused 
the Congress of the United States to promote the immediate 
construction of a transcontinental road. While the act of 
1864 was under discussion Johnston with a powerful army 
confronted Sherman; Lee held Grant in check at Peters- 
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burg; Early was advancing upon the National Capital. He 
took Harper’s Ferry two days after the approval of the act, 
and before its approval was announced in the body in which 
it had originated Early’s troops were in sight of the National 
Capital. The unhappy Austrian was upon the throne of 
Mexico. Bazaine with French troops occupied the country. 
Napoleon III was seeking an alliance with England in order 
to interfere on behalf of the Confederacy. Complications 
of a serious character existed with England, and that alli- 
ance was likely to be consummated. It would have been 
followed to a certainty by a blockade of the Pacific coast if 
not by a capture and occupation of Oregon and California. 
Nearly the whole power of the National Government was 
exhausted ; its finances were crippled, and so clouded was 
its political horizon that one of the political parties on the 
19th of August, 1864, in its platform declared that the war 
was a failure, and that peace should be made at almost any 
sacrifice. 

It was in view of all these reasons that Congress passed the 
act of 1864 which set in motion the Union Pacific Railroad 
Company,and which in the end secured to this people and to 
the Government a transcontinental line. It isin the light of 
these historical facts that the Bourt will consider the question 
now presented. 


The Exemption Claimed. 


It has been claimed on behalf of the Central Pacific Rail- 
road Company, and with great plausibility, that by reason 
of these acts the General Government has converted it into 
a national corporation, and that in form as well as substance 
it bears the same relation to the Federal Government and 
to the States as does the Union Pacific Company. It is also 
claimed that the State of California has assented to the 
adoption ; that Congress had intended to and supposed it 
had erected the Central Pacific Railroad Company into a 
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national corporation is evident. Section 17 of the act of 
1862 provides in direct terms for a forfeiture to the United 
States, for a non-performance of conditions, of the property 
and franchises of that corporation. “Conditions can only be 
reserved to the feoffer, donor or lessor, and their heirs, but 
not to a stranger.” It would not be competent for Congress 
to provide for the forfeiture of the franchises of a State cor- 
poration to the National Government for non-performance 
of conditions, or to provide for the entry of the United States 
for such conditions broken. for “he who enters for condi- 
tions broken shall be in of the same estate he was before.” 
Wiseman vs. McNulty, 25 Cal., 239 


But whether it be true or not that the Central Pacific 
Railroad Company has in form been made a Federal corpo- 
ration I shall not at this point stop to inquire. The ques- 
tion whether it is or is not a Federal corporation is of minor 
importance. Corporation or no corporation 1s not a factor 
in the solution of the problem. 


The (Central Pacific Railroad Company 18 (Lit Instrument of the 


Gre neral (70OVve rvinie ni. 


By the unquestioned act of Congress the Central Pacific 
Railroad Company was selected as a means and instrument 
of the General Government to Carry Into ext cution the ad- 
mitted powers of that Government. It was authorized to 
construct and operate a railroad and telegraph line upon the 
same “terms and conditions in all respects” as the Union 
Pacitic. 

These “ terms and conditions” constitute the tests whether 
or not it has been made an instrument of the General Gov- 
ernment. Congress hes declared the reason and Purpose in 
the title of the act to be to “secure to the Government the 
use” of arailroad from the Missouri river to the Pacific 
= 
Ocean “ for postal, military, and other purposes,” To effect- 
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uate that purpose Congress created a corporation known as 
the Union Pacific Railroad Company and adopted the Cen- 
tral Pacific Railroad Company, and to these corporations, 
upon the same terms and conditions, intrusted the execu- 
tion of its purposes. The two companies were charged by 
Congress with the speedy construction of the road and tele- 
graph line. It was made their duty, when completed, to 
keep the same in repair and use, so that upon demand of 
the Government they could transmit its dispatches over the 
telegraph line and transport its mails, troops, munitions of 
war, supplies, and public stores upon the railroad. To the 
end that these companies might be in condition to perform 
these great governmental functions aids in lands were given 
and bonds were loaned. ‘That the Pacific railroad compa- 
nies might maintain and operate the vast machine in- 
trusted to their care and be ready at all times to give to the 
Government its aid in peace and in war without too great 
a charge upon the public treasury they were authorized to 
transact business for private parties, but were required at 
all times to subordinate such business to the public duties 
east upon them. The Government “ must at all times have 
the preference.” At all times both companies are subject to 
the orders of the General Government, and must, at its com- 
mand, devote themselves to the performance of their gov- . 
ernmental functions to the absolute exclusion of all other 
business. Not more absolute is the control of the General 
Government over the officers who command its steam frig- 
ates than is its control over the agents who constructed and 
who manage the transcontinental roads. The Government 
may, for the purposes of his creation, control every public 
and official action of a captain in the navy. All this may 
it do with these corporations, and it has assumed to do 
more—to control their relations with private parties and 
regulate the terms and conditions upon which they shall 
transact their private affairs. Congress has employed these 
corporations as a means to carry its powers into execution. 
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Can the State governments destroy either? This is one of 
the questions upon the solution of which depends the valid- 
ity or invalidity of the State tax sought to be imposed upon 
the franchise or the right of the Central Pacifie Railroad 
Company to exist and operate its lines. 


The Powe rto Ure ate Implie 8 the Pou r to Preserve 


The power to create implies the power LO preserve. The 
power to destroy, if wielded by a different hand, is hostile 
to and incompatible with the power to create and preserve. 
Where that repugnancy exists that authority which is su- 
preme must control, not yield, to that over which it is su- 
preme. “ These propositions, as abstract truths,’ says Chief 
Justice Marshal (4 Wheat., 426), “ would, perhaps, never be 
controverted.” 

Are these propositions applicable to the case in hand? 
Let us consider them separately, and in the order of inquiry 
the first will be— 


Pow: 7 of Congress to Ni, lect Its Means oT / sir inne ntalitie 8S 


At this late date no argument would seem to be necessary 
Lo maintain the proposition that Conere 3S possessed the 
power to select the Central Pacific Railroad Company and 
create it an agent of the General Government—to make it 
one of the means or instruments for the construction of a 
transcontinental railway and telegraph, and one of the 
means and instrumentalities by which the use of the same 
for postal, military, and other purposes could be secured to 
the Government. The Federal Constitution expressly con- 
fers upon Congress the power, among others, to provide for 
the common defense and general welfare of the United 
States; to establish post roads; to declare and carry on war, 
and to make all laws which shall be necessary and proper 
for carrying into execution the powers granted. With re- 
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spect to the means by which the powers it confers are to be 
executed the Constitution has been construed to allow to 
Congress that discretion which will enable it to perform the 
high duties assigned in the manner most beneficial. After 
Congress has acted it is not for the courts to determine 
whether the means selected are the best possible. Such con- 
siderations are for Congress alone. If the end be legitimate, 
if it be within the scope of the Constitution, then all means 
which are plainly adopted to that end, whether better ones 
could be found or not, may be constitutionally used by Con- 
gress. 
McCulloch vs. Maryland, 4 Wheaton, 421. 


We have seen that the declared purpose of Congress in 
providing for the construction of the transcontinental rail- 
way and telegraph was to “ promote the public interest and 
welfare by the construction of said railroad and telegraph 
line and keeping the same in working order and to secure 
to the Government at all times (but particularly in time of 
war) the use and benefits of the same for postal, military, 
and other purposes.” Was the end a legitimate one? Was 
it within the scope of the Constitution? In the progress of 
science railways have become mighty engines in the prose- 
cution of military enterprises. Indeed their use may be said 
to have almost revolutionized the art of war. Not only are 
they proper means if the end be war, but they are admittedly 
necessary means without which no civilized nation would 
attempt to carry on warfare. This being so, then Congress 
would have the right to construct and to maintain them 
to subserve the public welfare. The power to construct and 
maintain necessarily includes the power to determine the 
mode and means of construction and maintenance and 
to select the instruments to keep the same in working 
order. In making this determination Congress created 
a corporation to construct and maintain the eastern sec- 
tion, and adopted a corporation already in existence to 
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construct and maintain the western section. As to both 
sections the object of Congress was the same. To author- 
ize some person to construct the road and to impose 
upon the person authorized the duty of keeping it in 
repair and use, so that whenever required the “ mails, 
troops and munitions of war” of the Government could be 
transported over it, and, if necessary, to the exclusion of all 
other traffic. This was the great purpose and object of the 
Government, and in this purpose and object Congress found 
the constitutional authority to act in the premises. The 
end was not to create one corporation. or to adopt another, 
but was to create agents or instrumentalities and means 
through which certain governmental functions could be ex- 
ercised. It created one corporation and made it such an 
instrument or agent. It found another corporation in ex- 
istence and made it the means by which the power should 
in part be executed. Congress seized upon a State corpora- 
tion and made it the instrument to execute its will. Con- 
gress by law gave it the right of way over the public lands; 
the right to contract debts and secure them by mortgage; 
the right to take and hold property; the right to build rail- 
roads in the Territories of tlie United States; the right to 
make contracts; the right to maintain ferries over naviga- 
ble waters; the right to consolidate with other corporations, 
to adopt and use thereafter a corporate name, and to enjoy 
all the rights. privileges, and benefits conferred upon the 
Union Pacific. Congress by law made it the duty of the 
Central Pacific Railroad Company to keep the road and 
telegraph in repair and use, and to transmit on demand dis- 
patches, mails, troops, and munitions of war for the Govern- 
ment. It reserved the right to regulate freights and fares, 
to enter for conditions broken, and to alter, amend, and re- 
peal. ‘These rights, privileges, powers, and duties conferred 
and imposed make the instrument bear a wonderful resem- 
blance to a Federal corporation. In these times courts deal 
more with substance and less with form in construing laws, 
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and when we remember that no particular form of words or 
mode of expression is necessary to the creation of a corpora- 
tion, it is difficult to conceive that Congress intended less 
than the creation of a national corporation. But it is not 
the name which the instrument bears, but the faculties with 
which it is endowed and the purposes for which it is used, 
which give it immunity. All the rights and privileges 
above enumerated, all the rights and privileges which the 
Union Pacific enjoy, are conferred upon the Central Pacific 
by the Federal Government; that the Central Pacifie Rail- 
road Company is an agent of the Government precisely as 
the Union Pacific Company is, to the same extent and for 
the same purposes, is not an open question. Such is the 
judgment of the Supreme Court of the United States. 
Railroad Company vs. Peniston, 18 Wallace, 32. 


The State Cannot Destroy the Agent Selected. 


No one has ever seriously questioned the power of Con- 
gress to enact the laws in question, and we may safely as- 
sume that Congress, “to promote the public interest and 
welfare, * * * to secureto the Government at all times 
the use and benefit of the transcontinental road and tele- 
graph,” had the right to select the Central Pacific Railroad 
Company as an instrument, clothe it with the privileges 
and immunities given by law, and place it in charge of the 
western section of that road and telegraph line. Can the 
State destroy this agent? No one would have the temerity 
to contend that a State could repeal the laws which give to 
the Central Pacific its character as a nationalagent. What- 
ever Congress has the power todo the individual States 
have no right to undo. Its power to select an agent and 
place it in charge of the machinery of war, like its other 


leading governmental powers, is supreme. As Mr. Pinck- 
ney aptly remarks (4 Wheat., 391): “ A power to build up 
what another may pull down at pleasure is a power which 
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can provoke a smile, but which can do nothing else.” If 
the States cannot repeal the acts of Congress under which 
this corporation now exercises all its functions, it cannot in- 
directly accomplish the same purpose. This agent chosen 
by the Federal Government must continue to exist, enjoy 
its privileges and immunities, and perform its obligations so 
long as that Government wills. A constitutional law en- 
acted by Congress to carry into execution the power vested 
in the General Government confers privileges and immu- 
nities and imposes obligations which no State can in any 
manner retard, impede, burden, or control (McCulloch vs. 
Maryland, 4 Wheat., 316; Osborn vs. Bank of United States, 
9 Wheat., 738; Weston vs. City of Charleston, 2 Peters, 466). 
This, says Chief Justice Marshall (4 Wheat., 436), is “ the 
unavoidable consequence of that supremacy which the Con- 
And again (p. 425): “ A law ab- 
solutely repugnant to another as entirely repeals that other 


** 


stitution has declared 


as if express terms of repeal were used.’ 


Thu Powe - lo Tax 18 the P wer to Destroy 


The power of the State to tax the franchise of the Central 
Pacific Railroad Company, its right to exist and operate, is 
incompatible with the power of the Federal Government to 
adopt and use it as a governmental agent or instrument. 


Early Adjudications Defining the Relations which the Means 
or Instrumentalities of the General Government Bear to the 
States. 


[In expounding the relations which the means, instru- 
ments, and agencies of the General Government bear to the 


? 


States ‘a splendor of eloquence and strength of argument 
seldom, if ever, surpassed ” has been supplemented by judg- 
ments pronounced by the most illustrious of the line of 


great judges who have adorned the American bench. In the 
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investigations before us there are no strange waters to be 
traversed or new lands to be explored. The courses have 
been laid, the paths marked, and if we but follow them no 
mistake can be made. 

In McCulloch vs. Maryland (4 Wheaton, 400) the defend- 
ant in error, the State of Maryland, denied the obligation 
of the law enacted by the Legislature of the Union creating 
the Bank of the United States, and the plaintiff in error on 
his part contested the validity of an act which had been 
passed by the Legislature of Maryland taxing the opera- 
tions of the bank. ‘The first question made in the cause 
was: Has Congress power to incorporate a bank? This ques- 
tion the Court answered in the affirmative. In discussing 
the question the nature of the General Government was in- 
quired into, the conflicting powers of it and the State govern- 
ments were brought into view, and the supremacy of their 
respective laws, when they are in operation, settled, and it 
was substantially held: 

1. That the General Government emanates from and its 
powers were granted by the people; that, though its powers 
are limited, it is supreme within its sphere of action, and its 
laws, when made in pursuance of the Constitution, form the 
supreme law of the land. 

2. That there is nothing in the Constitution of the United 
States which excludes the use of incidental or implied pow- 
ers; that if the end be legitimate and within the scope of 
the Constitution all the means which are appropriate, which 
are plainly adapted to that end, and which are not prohib- 
ited may be employed to carry it into effect. 

3. That the power to established a corporation is not a 
distinct governmental power, but only the means of carry- 
ing into effect other powers. 

4. That Congress in carrying into effect any of the powers 
expressly given by the Constitution is the sole judge of the 
mode and manner and means by which such power may be 
executed, and of the propriety and necessity thereof. The 
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question is one of legislative construction, and not of judi- 
cial cognizance. 

The power to create a corporation as a substantive inde- 
pendent power does not exist in the General Government; 
but the Government having the right to do an act, and hav- 
ing the duty imposed upon it of performing that act, must, 
“according to the dictates of reason, be allowed to select the 
means.” In the exercise of the right of selection 1t may seize 
upon any means already in existence and reasonably adapted 
to the purpose, and if no such means are in existence or the 
means already in existence are not, in the judgment of Con- 
gress, the best to the end, it may bring into existence that 
artificial being commonly known as a corporation, and make 
it an instrument through which the powers of government 
are to be exercised. It was not the fact that the General 
Government created a banking corporation which consti- 
tuted that corporation a governmental agency. The crea- 
tion of the corporation was a mere incident—the exercise of 
a power incident to the right of selection. It was the fact 
that Congress by law had endowed it with certain faculties 
relative to the fiscal operations of the Government which 
threw around it the protection of one government and 
shielded it from hostile legislation by the other. Nor is this 
mere matter of deduction or inference from the opinions of 
the Court. Chief Justice Marshall declares this to be so. 
“ We do not,” said the Chief Justice, “ maintain that the cor- 
porate character of the bank exempts its operation from the 
action of State authorities. If an individual were to be en- 
dowed with the same faculties for the same purposes he 
would be equally protect@l in the exercise of those facul- 
ties.” (Osborn vs. U. S. Bank, 9 Wheat., 362-3. 

The second question made in McCulloch vs. Maryland (4 
Wheat., 425) was whether the State of Maryland might, 
without violating the Constitution, tax the branch of the 
United States Bank established in that State. 
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Counsel for the bank placed its claim to be exempted from 
the power of a State to tax its operations upon the paramount 
character of the Federal Constitution. On the part of the 
State it was contended, not that the States may directly resist 
a law of Congress, but that they may exercise their acknowl- 
edged powers upon it, and that the Federal Constitution 
leaves them this right in the contidence that it will not 
be abused. In examining these positions and subjecting 
them to the test of tle Constitution, the Chief Justice, speak- 
ing for the Court, says: 


“We must be permitted to bestow a few considerations on 
_ the nature and extent of this original right of taxation, which 
is acknowledged to remain with the States. It is admitted 
that the power of taxing the people and their property is 
essential to the very existence of the Government, and 
may be legitimately exercised on the objects to which it is 
applicable to the utmost extent to which the Government 
may choose to carry it. The only security against the abuse 
of this power is found in the structure of the Government 
itself. In imposing a tax the Legislature acts upon its con- 
stituents. This is in general a sufficient security against 
erroneous and oppressive taxation. ‘The people of a State, 
therefore, give to their Government a'right of taxing them- 
selves and their property, and as the exigencies of govern- 
ment cannot be limited, they prescribe no limits to the ex- 
ercise of this right, resting confidently on the interest of the 
legislator and on the influence of the constituents over their 
representatives to guard them against its abuse. But the 
MEANS employed by the Government of the Union have no 
security, nor is the right of a State to tax them sustained by 
the same theory. Those means are not given by the people 
of a particular State, not given by the constituents of the 
Legislature, which claims the right to tax them, but by the 
people of all the States. They are given by all, for the 
benefit of all, and, upon theory, should be subjected to that 
government only which belongs to all” (pp. 428, 429). 


Again, the Court say: 


“There is no express provision for the case, but the claim” 
(the claim of counsel of bank to be exempted from the power 
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of the State to tax its operations) “has been sustained on a 
principle which so entirely pervades the Constitution, is so 
intermixed with the materials which compose it, so inter- 
woven with its web, so blended with its texture, as to be in- 
capable of being separated from it without rendering it into 
shreds. This great principle is that the Constitution and 
the laws made in pursuance thereof are supreme; that they 
control the constitution and laws of the respective States 
and cannot be controlled by them” (p. 426). 


Again: 


“That the power of taxing it” (the bank) “ by States may 
be exercised so as to destroy it, is too obvious to be denied. 
But taxation is said to be an absolute power which acknowl- 
edges no other limits than those expressly prescribed in the 
Constitution, and, like sovereign power of every other descrip- 
tion, is trusted to the discretion of those who use it. But the 
very terms of this argument admit that the sovereignty of the 
State, in the article of taxation itself, is subordinate to and 
may be controlled by the Constitution of the United States. 
How far it has been controlled by that instrument must be 
a question of construction. In making this construction no 
principle not declared can be admissible which would de- 
feat the legitimate operations of a supreme government. It 
is of the very essence of supremacy to remove all obstacles 
to its action in its own sphere and so to modify every power 
vested in subordinate governments as to exempt its own 
operations from their own influence. This effect need not 
be stated in terms. It is so involved in the declaration of 
supremacy, so necessarily implied in it, that the expression 
of it could not make it more certain (id., p. 427). 


To give effect to this supremacy the Court construes the 
Federal Constitution as placing beyond the reach of the 
State all the powers which are conferred by the people of 
the United States on the Government of the Union and all 
of the means which are selected for the purpose of carrying 
those powers into execution. It maintains that by so doing 
relief is had from clashing sovereignty and from interfering 
powers; “from a repugnancy between a right in one gov- 
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ernment to pull down what there is an acknowledged right 
in another to build up; from the incompatibility of a right 
in one government to destroy what there is a right in 
another to preserve. We are not driven to the perplexing 
inguiry, so unfit for the judicial department, what degree 
of taxation is the legitimate use and what degree may 
amount to the abuse of the power. The attempt to use it” 
(the taxing power) “on the means employed by the Govern- 
ment of the Union in pursuance of the Constitution is itself 
an abuse, because it is the usurpation of a power which the 
people of a single State cannot give. 

“We find, then, on a just theory,‘a total failure of this orig- 
inal right to tax the means employed by the Government 
of the Union for the execution of its powers. The right 
never existed, and the question whether it has been surren- 
dered cannot arise” (p. 430). 

Still pursuing the subject, the Court asserts: “ That the 
power to tax involves the power to destroy ; that the power 
to destroy may defeat and render useless the power to 
create; that there isa plain repugnance in conferring on 
one government a power to centrol the constitutional meas- 
ures of another, which other, with respect to those very 
measures, is declared to be supreme over that which exerts 
the control, are propositions not to be denied. * * * 
The Legislature of the Union alone, therefore, can be trusted 
by the people with the power of controlling measures which 
concern all in the confidence that it will not be abused. 
* * * The question is, in truth, a question of supremacy ; 
and if the right of the State to tax the means employed by 
the General Government be conceded the declaration that 
the Constitution and the laws made in pursuance thereof 
shall be the supreme law of the land is an empty and un- 
meaning declamation.” 

The judges were unanimous in the conclusion “ that the 
States have no power, by taxation or otherwise, to retard, im- 
pede, burden, or in any manner control the operation of the 
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constitutional laws enacted by Congress to carry into execu- 
tion the powers vested in the General Government” (p. 
436). 

In McCulloch vs. Maryland the tax involved was a stamp 
tax sought to be imposed by the State of Maryland upon 
the paper upon which the notes of the bank were printed. 
The tax was held unconstitutional upon the ground that it 
was “a tax on the operation of an instrument employed by 
the Government of the Union to carry its powers into exe- 
cution ” (p. 437). It was not unconstitutional because it 
imposed a tax upon the operations of a Federal corporation, 
but because it imposed a tax upon “an instrument em- 
ployed by the Government.” The test of immunity was 
not the corporate character, but the purpose for which it 
was used by the General Government. 

The next case in order is that of Osborn vs. U.S. Bank (9 
Wheaton, 738). The State tax, the validity of which was 
attempted to be maintained in Osborn vs. U. 8S. Bank, was a 
tax laid by the Legislature of Ohio upon the right of the 
branch banks to do business in that State. Itseems to have 
been conceded by counsel for the plaintiff in error, the party 
maintaining the validity of the tax, that the Government 
had the right to preserve the bank as its agent or instru- 
ment; but a distinction was sought to be made between the 
tax in question—a tax upon the business of the bank—and 
a tax levied upon the corporate franchise or right of the 
agent to exist. The Court held that no such distinction ex- 
isted. “ That to tax its faculties, its trade,and occupation is 
to tax the bank itself; to destroy or preserve the one is to 
destroy or preserve the other” (p. 862). 

At this point in the argument we desire to bring into 
prominence the fact that in Osborn vs. U.S. Bank it was 
held that there was no distinction between a tax upon the 
right of the instrument to exist and a tax upon the opera- 
tions of the instrument, and that this being so all that was 
said in McCulloch vs. Maryland relative:to the power of a 
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State to tax the operations of a governmental agent applies 
with equal force when right to tax the existence of the agent 
is in question. 

In their order, the next case is that of Weston vs. The City 
of Charleston (2 Peters), 449. ‘This case arose out of an at- 
tempt on the part of the city of Charleston to levy a tax of 
25 cents upon every $100 of the 6 and 7 per cent. stock of 
the United States owned and possessed within the limits of 
that city. The Court, Chief. Justice Marshall rendering the 
decision, held the case to be within the principle settled in 
McCulloch vs. The State of Maryland, and reaffirmed the 
opinion in that case. In the argument it was not denied 
that the States could not tax any of the instruments or 
means used by the General Government in the execution of 
its powers (p. 479). But it was contended that only such 
taxes as were directly laid upun the means or instrument 
fell within the inhibition of the Federal Constitution. In 
answer to this argument the Court said that any law di- 
rectly obstructing the operation of a constitutional act of 
Congress or hindering, impeding, or burdening its operation 
was admittedly void, and that no distinction could be taken 
between direct opposition and those measures which may 
consequently affect the means. 

After many years had elapsed, and when the great law- 
yers and judges who had participated in the discussions and 
decisions before referred to were resting in honored graves, 
another generation of judges and lawyers came to the con- 
sideration of the grave question involved. The Legislature 
of the State of Pennsylvania passed a law which authorized 
the assessment of a State and county tax upon “all offices 
and posts of profit.” One Daniel Dobbins, a citizen and res- 
ident of the State of Pennsylvania, a captain in the revenue 
cutter service of the United States, commanding the revenue 
cutter “ Erie,” on the Erie station, was assessed under this 
act upon the office which he held. He resisted the payment 
of the tax. Suit was brought in the State courts to enforce 
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it, and judgment was finally rendered by the supreme court of 
Pennsylvania sustaining the tax. Captain Dobbins brought 
the case to the Supreme Court of the United States by a writ 
of error. (Dobbins vs. The Commissioners of Erie County 
16 Peters, 435.) In the Supreme Court of the United States 
counsel for the defendant in error admitted that a State tax 
upon the hull and apparel of the revenue cutter commanded 
by Captain Dobbins would have been unconstitutional for 
the reason that the cutter “was the ‘means’ or ‘ instru- 
ment’” of the Government. (Counsel might also have 
placed his admission upon another ground—i. ¢., that the 
cutter was the property of the United States.) But he main- 
tained that the tax by the State was not of such instru- 
ment, but of one of her citizens whose income was rated to fix 
the amount of his contribution to the public burden. The 
Court, after clearing the case of objections which did not 
relate to the constitutionality of the tax, proceeded to discuss 
the question “whether the plaintiff is liable to be rated and 
assessed for his office under the United States for county 
rates and levies.” 
Say the Court (p. 447): 


“Taxation is a sacred right, essential to the existence of 
government, an incidentof sovereignty. The right of legis- 
lation is coextensive with the incident to attach it upon all 
persons and property within the jurisdiction of a State, but 
in our system there are limitations upon that right. There 
is aconcurrent right of legislation in the State and the United 
States, except as both are restained by the Constitution of the 
United States; both are restrained upon this subject by ex- 
press prohibitions in the Constitution; and the States by 
such as are necessarily implied when the exercise of a right 
by the State conflicts with the perfect execution of another 
sovereign power delegated to the United States; that occurs 
when taxation by a State acts upon the instruments, emolu- 
ments, and persons which the United States may use and 
employ as necessary and proper means to execute their sov- 
ereign power. * * * Congress has power to lay and ccl- 
lect taxes, duties, imposts, etc., and to regulate commerce 
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with foreign nations and among the several States and with 
the Indian tribes. Neither can be done without legisla- 
tion.” 


The Court held that to do either a complicated machinery 
of forms, instruments, and persons must be established and 
that laws to these ends constitute legislation by Congress in 
execution of sovereign powers. “ They are the means neces- 
sary to the allowed end; the end, the great objects which 
the Constitution was intended to secure to the States in their 
character as a nation ” (p. 448). 

In applying the principles stated to the case in judgment 
the Court say: 


“Ts the officer as such less a means to carrv into effect 
these great objects than the vessel which he commands, the 
instruments which are used to navigate her, or the guns put 
on board to enforce obedience to the law? These inanimate 
objects, it is admitted, cannot be taxed by a State, because 
they are means. Is not the officer more so who gives use 
and efficacy to the whole?” (p. 448). 

“The unconstitutionality ” (of the tax in question) “ may 
be safely put—though is not the only ground—upon its in- 
terference with the constitutional means which have been 
legislated by the Government of the United States to carry 
into effect its powers to lay and collect taxes, duties, imposts, 
etc., and to regulate commerce. In our view it presents a 
ease of as strong interference as was presented by the tax 
imposed by Maryland, in the case of McCulloch (4 Wheaton, 
316), and the tax of the city council of Charleston, in Wes- 
ton’s case (2 Peters, 449), in both of which it was decided by 
this Court that a State cannot lay a tax upon the constitu- 
tional means employed by the Government of the Union to 
execute its constitutional powers” (p. 449). 


The other ground upon which the Supreme Court of the 
United States held that the immunity might be tested was 
the exemption of the salaries of all officers of the United 
. States from taxation by the States; but the main ground 
upon which it held it might safely be placed was that of 
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interference by the States with the means employed by the 
Government of the Union to execute its powers. Bearing 
this proposition steadily in view, let us now consider whether, 
if Congress, instead of constructing the revenue cutter “ Erie” 
in a navy yard of the United States, had seen proper by law 
to authorize Captain Dobbins to constrnet it, and had loaned 
him the money of the Government to aid in such construe- 
tion and had taken a mortgage upon the vessel to secure 
that loan, and had authorized Captain Dobbins to use the 
vessel in part in private business, reserving the right to con- 
trol that business to a certain extent, but requiring him at 
all times to hold himself and the vessel to which he held the 
legal title in readiness to execute the orders of the Govern- 
ment relating to the revenue service on Lake Erie, and let 
us further suppose that Congress, instead of fixing his com- 
pensation, had allowed him to receive it from the private 
business in which he was engaged; in this event would the 
relation of Captain Dobbins or of his ship toward the Na- 
tional Government have been changed? The relation of 
the ship, in one respect, wenld have changed, for the Gov- 
ernment, instead of holding the legal title to it, would only 
hold a mortgage upon it. 

Whether it still bore to the Government such a relation 
of means to an end as to exempt it from State taxation is a 
grave and serious question, upon which it will be seen dur- 
ing the course of this argument the Supreme Court of the 
United States has been almost evenly divided, but granting, 
for the purposes of the argument, that in both respects the 
relation of the vessel to the United States would be changed, 
yet it is clear that the relation of Captain Dobbins would 
remain the same. ‘To prove that this is so we refer again 
to Osborn vs. U.S. Bank (9 Wheaton, 863), where it is said : 


“We do not maintain that the corporate character of the 
bank exempts its operations from the action of State author- 
ity. If an individual were to be endowed with the same 


168 


faculties, for the same purpose, he would be equally pro- 
tected in the exercise of those faculties. 

“The operations of the bank are believed not only to 
yield the compensation for its services to the Government, 
but to be essential to the performance of these services. 
* * ¥* The business of the bank constitutes its capacity 
to perform its functions as a machine for the money trans- 
actions of the Government. Its corporate character is merely 
an incident which enables it to transact that business more 
beneficially. 


“Were the Secretary of the Treasury to be authorized by 
law to appoint agencies throughout the Union to perform 
the public functions of the bank and to be endowed with its 
faculties as a necessary auxiliary to those functions the 
operation of those agents would be as exempt from the con- 
trol of the States as the bank and not more so. If, instead 
of the Secretary of the Treasury, a distinct office were to be 
created for the purpose, filled by a person who should receive 
as a compensation for his time, labor, and expense the profits 
of the banking business instead of other emoluments, to be 
drawn from the Treasury, which banking business was es- 
sential to the operation of the Government, would each State 
in the Union possess a right to contro] these operations? 

“The question on which this right would depend must 
always be, Are these faculties so essential to the fiscal opera- 
iion of the Government as to authorize Congress to confer 
them? Let this be admitted, and the question, Does the 
right to preserve them exist? must always be answered in 
the affirmative” (pp. 863, 864). 


It having been authoritatively determined in Osborn vs. 
The United States Bank that so far as immunity was con- 
cerned there was no distinction between a tax upon the 
means or agent and a tax upon the operations of the means 
and the agent—that one was the equivalent of the other— 
therefore, upon the authority of that case and upon the case 
of Dobbins vs. The Commissioners, it may be safely asserted 


‘that the relation of Captain Dobbins to the United States 


would remain unchanged, although the vessel which he 


169 


commanded was his own private property and not within 
the immunity. 

Then how stands the case of the Central Pacific Railroad 
Company, assuming it to be, strictly speaking,a State corpora- 
tion only? It is a citizen and resident of the State of Cali- 
fornia as Captain Dobbins was a citizen and resident of the 
State of Pennsylvania. The Congress of the United States 
has seized upon it as a means to execute the war power of 
the National Government as Congress selected Captain Dob- 
bins as a means to execute the revenue powers. Congress 
has placed it in charge of a national work, originating in 
national necessities, and having as its end the promotion of 
the welfare of the whole country. 

In each case the primary object of the Government was to 
advance its own interests—in the one to secure a vessel and 
the other to secure a road which could be used for national 
purposes. In both the person who commands and controls, 
who gives effect to this congressional intent, is an agent or 
means to the end, and must be within the protection of the 
Federal Government, or the purposes and intent of that 
Government would be at the mercy of hostile legislation by 
the States. 


The Transcontinental Roads Were Born of War. 


The transcontinental road, dedicated now chiefly to the 
promotion of the peaceful arts, was born in war. It is true 
that a few of the prominent men of the nation had long 
looked forward to such a work, and that the people of Cali- 
fornia, forming an isolated community, had, as early as May 
1, 1852, through their Legislature, declared “ that the inter- 
ests of this State, as well as those of the whole Union, require 
the immediate action of the Government of the United States 
for the construction of a national thoroughfare connecting 
the navigable waters of the Atlantic and Pacific Oceans 
for the purposes of national safety in the event of war and to 
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promote the highest commercial interests of the Republic,” 
and granted the right of way through the State to the United 
States for the purpose of constructing such a road. (Statutes 
California, 1852, p. 150.) Again, in 1859, the Legislature 
passed a resolution calling a convention “ to consider the re- 
fusal of Congress to take efficient measures for the construc- 
tion of a railroad from the Atlantic States to the Pacific and 
to adopt measures whereby the building of said road can be 
accomplished ” (Statutes Cal., 1859, p. 391); and at the same 
session the Legislature memorialized Congress to pass a law 
authorizing the construction of such a road asd asking that 
lands be granted in aid thereof. (Statutes, 1859, p. 395.) 
These various measures of the State of California are referred 
to to show that in the judgment of the State the work was 
a proper one for the Federal Government and national in 
its character; but nothing came of these acts and resolves- 
It was only when war, in fact, was at hand that the National 
Government moved in the premises. 


, The Work a National One. 


We have seen that the State of California had uniformly 
characterized the work as a national one; that Congress de- 
clared the purpose of the act of 1862 to be “to promote the 
public welfare by the construction of said railroad and tele- 
graph line, and keeping the same in working order, and to 
secure to the Government at all times, but particularly in 
time of war, the use and benefit of the same for postal and 
military and other purposes.” (Sec. 18, act of 1862.) Here, 
then, we have the declaration of the legislative department 
of both State and Federal Government that the paramount 
purpose of the road is a national one, and that the means by 
which it was to be constructed and used were national 


means. 
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Some Adjudications Upon the Relations of the Pacific Railroads 
to the National Government. 


We come now to consider how the judicial department of 
the Federal Government has construed the Pacific railroad 
acts and what that department has said upon the question— 
whether the transcontinental road isa national machine 
and the persons in charge of it agents of the Federal Gov- 
ernment to carry into execution its lawful purposes; whether 
or not such persons have been selected by the General Gov- 
ernment as means to the ends sought to be attained by the 
Pacific railroad acts. In the case of the United States vs. 
Union Pac. R. R. Co. (91 U.8., 79) the Court say: 


“Although a free people, when resolved upon a course of 
action, can accomplish great results, the scheme for build- 
ing a railroad two thousand miles in length, over deserts, 
across mountains, and through a country inhabited by In- 
dians jealous of intrusion upon their rights, was universally 
regarded at the time as a bold and hazardous undertaking. 
It is nothing to the purpose that the apprehended difficul- 
ties In a great measure disappeared after trial, and that the 
road was constructed at less cost of time and money than 
had been considered possible. No argument can be drawn 
from the wisdom that comes after the fact. Congress acted 
with reference to a state of things believed at the time to 
exist, and in interpreting its legislation no aid can be de- 
rived from subsequent events. ‘The project of building the 
road was not conceived for private ends, and the prevalent 
opinion was that it could not be worked out by private capi- 
tal alone. It was a national work, originating in national 
necessities, and requiring national assistance. 

“The policy of the country, to say nothing of the sup- 
posed want of constitutional power, stood in the way of the 
United States taking the work into its own hands. Even if 
this were not so reasons of economy suggested that it were 
better to enlist private capital and enterprise in the project 
by offering the requisite inducements. Congress undertook 
to do this in order to promote the construction and opera- 
tion of a work deemed essential to the security of great pub- 
lic interests. 
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“It is true the scheme contemplated profit to individ- 
uals ; for, without a reasonable expectation of this, capital 
could not be obtained nor the requisite skill and enterprise ; 
but this consideration does not in itself change the relation 
of the parties to this suit. This might have been so if the 
Government had incorporated a company to advance private 
interests and agreed to aid it on account of the supposed 
incidental advantages which the public would derive from 
the completion of the projected railway; but the primary 
object of the Government was to advance its own interests, 
and it endeavored to engage individual co-operation as a 
means to an end—the securing a road which could be used 
for its own purposes. The obligations, therefore, which were 
imposed on the company incorporated to build it must de- 
pend on the true meaning of the enactment itself viewed in 
the light of contemporaneous history. 

“Tt has been observed by this Court that the title of an 
act, especially in congressional legislation, furnishes little 
aid in the construction of it, because the body of the act in 
so many cases has no reference to the matter specified in 
the title. (Hadden vs. The Collector, 5 Wall., 110.) This is 
true, and we have no disposition to depart from this rule; 
but the title, even, of the original act of 1862, incorporating 
the appellee, seems to have been the subject of special con- 
sideration, for it truly discloses the general purpose of Con- 
gress in passing it. It is ‘An act to aid in the construction 
of a railroad and telegraph line from the Missouri river to the 
Pacific Ocean and to secure to the Government the use of the 
same for postal, military, and other purposes.’ That there 
should, however, be no doubt of the national character of the 
contemplated work the body of the act contains these signifi- 
cant words: ‘And the better to accomplish the object of this 
act—namely, to promote the public interest and welfare by the 
construction of said railroad and telegraph line and keep- 
ing the same in working order, and to secure to the Govern- 
ment at ail times (but particularly in time of war) the use 
and benefits of the same for postal, military, and other pur- 
poses—Congress may at any time, having due regard for the 
rights of said companies named herein, add to,alter, amend, 
or appeal this act.’ (12 Stat., p. 497.) Indeed, the whole act 
contains unmistakable evidence that jf Congress was put to 


‘the necessity of carrying on a great p&ablic enterprise by the 


instrumentality of private corporations it took care that 
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there should be no misunderstanding about the objects to 
be attained or the motives which influenced its action. 

“ If it had been equally explicit in the provisions regard- 
ing the bonds to be issued in aid of the company there 
would have been no occasion for this suit; but even in this 
particular, looking to the motives which prompted the act 
and to the objects intended to be affected by it, we do not 
think there is any serious difficulty in getting at the true 
meaning of Congress. The act itself was an experiment. It 
must be considered in the nature of a proposal to enter- 
prising men to engage in the work; for, with untried ob- 
stacles in the way, there was no certainty that capital could 
be enlisted. If enlisted at all it could only be on condi- 
tions which would insure, in case of success, remuneration 
proportionate to the risk incurred.” 


. 


The object was “ protection to the people” of the Pacific 


coast. The road was viewed as a “ national undertaking 
for a national purpose.” It was a “ military necessity.” 
The.project “ was not conceived for private ends ;” it “ origi- 
nated in national necessities.” ‘“ Profit to individuals” was 
contemplated, “ but this consideration does not in itself 
change the relation of the parties.” The “ primary object 
of the Government was to advance its own interests.” Indi- 
vidual co-operation was an incident—“ a means to an end”— 
that end the “ securing of a road which could be used for 
national purposes.” The Central Pacific Railroad Company 
was one of the “ means” which Congress selected to secure 
the end. Congress charged it with the construction and 
maintenance of the road, gave it command of a national in- 
strument, and the question now is, Does that corporation, in 
the economy of Government, rank with and enjoy the im- 
munities of the captain of a revenue cutter “on the Erie 
station ?” 
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Later Adjudications Upon the Relations which the Means or 
Instrumentalities of the General Government Bear to the 
Y 
States. 


The Union Pacific Railway Company, Eastern Division, 
is the corporation mentioned in section 9 of the railroad act 
of 1862 as the “ Leavenworth, Pawnee and Western Rail- 
road Company of Kansas.” It was chartered by the -Legis- 
lature of the Territory of Kansas, and subsequently by the 
State of Kansas. ‘The Pacific railroad act of 1862 consti- 
tuted it one of the companies which, in connection with the 
Union Pacific and Central Pacific, was to construct and 
maintain the transcontinental road. To the Union Pacific 
railroad, chartered by Congress, it bears the same relation 
as the Central Pacific, with this exception, that the provis- 
ion in the act of 1864, section 16, which provides that the 
Central Pacific Railroad Company shall “enjoy all the 
rights, privileges, and benefits conferred by this act upon 
the said Union Pacific Railroad Company,” had no applica- 
tion to the KansasCompany. After the road was completed 
through the State of Kansas the Legislature passed a law 
laying certain taxes upon the tangible property of the com- 
pany within the jurisdiction of the State. The payment of 
these taxes was resisted by the company upon the ground 
that it was an agent of the General Government, and that a 
tax upon its property’ would retard, impede, burden, and 
control the company in the discharge of its duties and obli- 
gations to the Federal Government. The issue thus made 
came before the Supreme Court of the United States for de- 
termination in Thompson vs. The Pacific R. R. (9 Wallace, 
079). The question for determination, as stated by the 
Court, was, “Can the right of this road to exemption from 
such taxation (7. ¢, upon its tangibie property) be main- 
tained in the absence of any legislation by Congress to that 
effect?” (p. 589). The Court, after reviewing the various 
cases bearing upon the question, say: “ We fully recognize 
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the soundness of the doctrine that no State has a right 
to tax the means employed by the Government of the 
Union for the execution of its powers, but we think 
there is a clear distinction between a means employed by 
the Government and the property of agents employed by the 
Government. Taxation of the agency is taxation of the 
means; taxation of the property of the agent is not always 
nor generally taxation of the means” (p. 691). The Court 
determined that the tax levied by the State of Kansas, 
being upon the preperty and not upon the agency itself, 
was not within the immunity, and the act of the Legis- 
lature of the State of Kansas was constitutional and could 
be enforced. Some expressions in the opinion delivered by 
the Chief Justice in the case just cited led to the belief that 
the Court might maintain that there was a distinction between 
the property of the agent, if that agent was a State corpora- 
tion, and the property of the agent when that agent was a 
Federal corporation. 

But in the case of The Railroad Co. vs. Peniston (18 
Wallace, p. 5) it was held that no such distinction existed, 
and that the question was not whether it was a Federal or 
State corporation, but that the immunity rested upon the 
fact that the person or corporation claiming it had been 
selected by the General Government as an agent in the exe- 
cution of its powers. In that case the tax involved was one 
laid by the State of Nebraska upon the tangible property of 
the Union Pacific railroad, a corporation created by ( ongress. 
The Court in its opinion refers to the case of Thompson vs. 
U. P. R. R. Co. (9 Wallace), and says: 

“Tt is true that in the opinion delivered by the Chief Justice 
reference was made to the fact that the defendants were a 
State corporation, and an argument was attempted to be 
drawn from this to distinguish the case from McCulloch vs. 
The State of Maryland ” (p. 36). 

“But,” say the Court, “when the question is, as in the 
present case, whether the taxation of property is taxation of 
means, instruments, or agencies by which the United States 
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carries out its powers, it is impossible to see how it can be 
pertinent to inquire whence the property originated or from 
whom its present owners obtained it. The United States 
have no more ownership of the road authorized by Congress 
than they had in the road authorized by Kansas. If the 
taxation of either is unlawful, it is because the States can- 
not obstruct the exercise of national powers” (p. 34). 

“There is no difference which can be pointed out between 
the nature, extent, or purposes of their agency and those 
of the corporation complainant in this particular case” 
(p. 33). : 

“As was said in Weston vs..Charleston, they (the States) 
cunnot, by taxation or otherwise, ‘ retard, impede, burden, 
or in any manner control the operation of the constitutional 
laws enacted by Congress to carry into execution the powers 
vested in the General Government.’ The implied inhibition, 
if any exists, is against such obstruction, and that must be 
the same, whether the corporation whose property is taxed 
was created by Congress or by a State Legislature.” 


Reference is then made by the Court to the fact that in 
McCulloch vs. Maryland the tax was upon the operation of 
the agent; that in the case of Osborn vs. The Bank the tax 
was upon its right to transact business, and that a clear dis- 
tinction was taken between the right of a State to tax the 
operation or existence of the agent and a right to tax its 
tangible property within the jurisdiction of the State, “ and 
this distinction,” says the Court, “so clearly drawn in the 
earlier decisions between a tax on the property of a govern- 
mental agent and a tax upon the operation of such agent or 
upon his right to be has ever since been recognized ” (p. 36). 

And again: “It is therefore manifest that exemption of 
Federal agencies from State taxation is dependent, not upon 
the nature of the agents or upon the mode of their consti- 
tution, or upon the fact that they are agents, but upon the 
effect of the tax—that is, upon the question whether the tax 
does in truth deprive them of power to serve the Govern- 
ment as they were intended to serve it, or does hinder the 
efficient exercise of their power. A tax upon their property 
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has no such necessary effect ; it leaves them free to discharge 
the duties which they have undertaken to perform. A tax 
upon their operations is a direct obstruction to the exercises 
of the Federal power” (p. 37). And further: “In this 
case the tax is laid upon the property of the railroad com- 
pany precisely as was the tax complained of in Thompson 
vs. The U.P. R. R. Co. It is not imposed upon the fran- 
chises or the right of the company to exist and perform the 
functions for which it was brought into being” (p. 37). 

The cases last cited are in harmony with the earlier decis- 
ions, and also with the principle laid down in the case of 
The Collector vs. Day (11 Wallace, 127), in which it said: 
“The exemption rests upon necessary implication and is 
upheld by the great law of self-preservation, as any govern- 
ment whose means employed in conducting its operation, 
if subject to the control of another and distinct government, 
can exist only at the mercy of that government. Of what 
avail are these means if another power ean tax them at dis- 
cretion?” 

The national bank cases hold that it is competent for 
Congress, in the establishment and arrangement of these 
means and agencies, to concede to the State such measures 
and modes of taxation as Congress deems consistent with 
the safety and efficiency of these means and agencies to ex- 
ecute the powers of the General Government—that is, taxa- 
tion not by predominance of State authority, bnt by virtue 
of Federal submission of the subject to State taxation upon 
motives of Federal policy. But this concession is nota 
judicial question. The judicial conclusion excludes the taxa- 
tion of the Federal means and agencies and requires the 
express assent of Federal authority to support State taxation 
and fix its mode and its measure. (Osborn vs. The Bank of 
U. S., supra.) 

In no subsequent case has the force of the reasoning or 
the weight of the authority of the cases of McCulloch vs. 
Maryland and Osborn vs. The Bank of the United States 
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been in the least abated; but, on the contrary, the principles 
established in those cases stand unbroken and impregnable. 

In The Railroad Co. vs. Peniston (18 Wallace, 5) this 
Court, by the clearest implication, maintain that if the 
tax complained of in Thompson vs. U. P. R. R. Co. or 
The Railroad vs, Peniston had been imposed upon the fran- 
chises—the right of the company to exist—it would not 
have been a tax within the province of the State govern- 
ment to impose, but one prohibited by the Constitution of 
the United States. While upon this question the Court is 
unanimous, a majority determined that the tangible prop- 
erty of the companies, parties to those suits, was not within 
the immunity claimed, but the Court divided nearly evenly, 
the minority holding that the exemption extended not only 
to the existence and being of the agent, but to all of its 
property within the States. 

Congress, by act of July 1, 1862, and an amendatory act 
of 1864, devolved upon the Central Pacific Railroad Com- 
pany, individually and personally, the power and duty of 
constructing, maintaining, and operating the western divis- 
ion of the transcontinental railroad. That company can- 
not divest itself of these powers and duties without the ex- 
press consent of Congress. (1 McCrary’s C. C. Rep’ts, 192.) 

Wood vs. Truckee Turnpike Co., 24 Cal., 486. 
Thomas vs. Armstrong, 7 Cal., 286. 
Monroe vs. Thomas, 5 Cal., 470. 


The same acts made it the duty of these companies to 
operate the transcontinental road as one continuous line. 
That duty can be, and in the case of the Union Pacific Rail- 
road Company, Eastern Division, has been, enforced by man- 
date. The privileges and duties of these corporations, de- 
rived from and due to the Federal Government, are, as we 
have seen, personal in their nature. They cannot volun- 
tarily divest themselves of either; nor can the right to per- 
form the same be transferred without the consent of Con- 
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gress, either voluntarily or by forced sale. How, then, can 
it be said that a State tax upon the right of either company 
to exist could be enforced without hindering, delaying, or 
impeding the operations of the acts of Congress in question? 

Department No. 1 of the supreme court of California (C. 
P. R. R. Co. vs. 8. B. of Eq., 1882) maintains that the right 
of the corporation to exist is derived from the State of Cali- 
fornia. Conceding that to be true, nevertheless Congress, 
under the power to make war, has the right to seize upon 
this State corporation and convert it into an instrumentality 
or means to that end, and, having done so, the existence of 
a power in the State to destroy that instrument cannot be 
admitted. 

Let us take an illustration not stronger, perhaps, than the 
case itself. Suppose that the Federal Government should 
acquire from the government of Nicaragua the right to con- 
struct an interoceanic canal across its territory, and that 
Congress in its wisdom should declare the Central Pacific 
Railroad Company an agent of the Federal Government to 
construct that work, and should authorize the company to 
maintain the same and hold it upon demand, subject to the 
exclusive use of the United States for military purposes, 
would it be contended that the State of California could de- 
stroy the Central Pacific Railroad Company and thus nullify 
the action of the Federal Government? 

lf the State should attempt the destruction of the com- 
pany, and it should interpose in its defense the act of Con- 
gress, the question would not and could not be whether the 
company was a Federal or a State corporation, but would be 
whether or not the Federal Government had selected it as 
a means or instrument to carry into execution the powers 
granted to that Government, and this question determined 
in the affirmative would, in so far as it derived its rights 
and privileges from the national Government, place the 
company beyond the reach of the attacks made by the State 
either upon its existence or upon its operations. 
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The exemption from State interference results not from the fact 
that Congress has declared that the State shall not interfere but 
from the fact that the Constitution of the United States and the 
laws made in pursuance thereof are supreme. 

In the opinion of the supreme court of California some 
force is given to the fact that Congress has passed no act ex- 
empting the property of the Central Pacific Railroad Com- 
pany from taxation. In Osborn vs. United States Bank (7 
Wheat., 3 W.) it was contended that Congress must declare 
the exemption from State taxation, and that it was not to 
be implied by the Court, but the Court held to the contrary. 
Indeed, Congress has no substantive power to exempt prop- 
erty from State taxation, and any provision to that effect in 
an act of Congress would be inoperative. 

The presence or absence of an exemption clause in the act 
of Congress does not and cannot affect the extent or opera- 
tion of the act of Congress. Congress has no power to re- 
voke State laws. It legislates over subjects; and over those 
subjects which are within its power its legislation is supreme, 
and necessarily overrules all inconsistent or repugnant State 
legislation. Ii the law of a State imposing a tax upon the 
franchise is opposed to or inconsistent with any constitu- 
tional power which Congress has exercised, then, so far as 
the incompatibility exists, the law is nugatory and void, 
necessarily, and by reason of the supremacy of the law of 
Congress. ‘The Constitution gives to them supremacy when 
State laws oppose them, and the only question is whether 
there is or is not a repugnancy or hostility between the law 
of Congress and the law of the State. If it should be ad- 
mitted that Congress, by express terms, could have exempted 
this franchise from State taxation, the whole argument is 
effectually given up, because such terms would add nothing 
to the effect and operation of an act of Congress. If the tax 
be not inconsistent with—if it does not impede or affect the 
exercise of the powers of Congress, Congress would have no 
authority to exempt the franchise from itsoperation. If the 
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tax is inconsistent with or impedes or affects the exercise of 
the power, it is, as we have seen, for that reason alone, nec- 
essarily void. 

A State law is powerless to take away, restrain, or abridge 
that which the Federal authority has lawfully given, and it 
is immaterial whether the privilege or immunity exists as 
an implication under some provision of the Constitution or 
laws or is expressly declared and established. (Pomeroy’s 
Const. Law, p. 248.) 

The cases which we have cited upon this question are all 
ably reviewed, Mr. Justice Gray delivering the opinion of 
the Court, in Van Brocklin vs. The State of Tennessee (117 
U.5S., 151). 

The learned justice says: 


“ While the power of taxation is one of vital importance 
retained by the States not abridged by the grant of a similar 
power to the Government of the Union, but to be concur- 
rently exercised by the two Governments, yet even this power 
of a State is subordinate to and may be controlled by the 
Constitution of the United States. 

“That Constitution and the laws made in pursuance thereof 
are supreme; they control the constitutions and laws of the 
respective States and cannot be controlled by them. The 
people of a State give to their Government a right of taxing 
themselves and their property at its discretion; but the 
means employed by the Government of the Union are not 
given by the people of a particular State, but by the people 
of all the States, and, being given by all for the benefit of 
all, should be subjected to that Government only which be- 
longs to all. 

“All subjects over which the sovereign power of a State 
extends are objects of taxation, but those over which it does 
not extend are, upon the soundest principles, exempt from 
taxation. The sovereignty of a State extends to everything 
which exists by its own authority or is introduced by its per- 
mission, but does not extend to those means which are em- 
ployed by Congress to carry into execution powers conferred 
on that body by the people of the United States.” 
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Referring again to the act of Congress under which this 
transcontinental road was built and under which it is ope- 
rated, we find this provision contained in the sixth section: 


“That the grants aforesaid are made upon condition that 
said companies shall pay said bonds at maturity, and shall 
keep said railroad and telegraph lines in repair and use, and 
shall at all times transmit dispatches over said telegraph line 
and transport mails, troops, and munitions of war, supplies, 
and public stores upon said railroad for the Government 
whenever required to do so by any department thereof, and 
that the Government shall at all times have the preference 
in the use of the same for all the purposes aforesaid.” 


It cannot at this day be denied that Congress has the con- 
stitutional authority to enact this law. It has the express 
authority to establish post routes and to make war and, by 
implication, has power to do every act which may be nec- 
essary to carry into execution these express powers. 

These powers are exercised not for the benefit of the people 
of any particular State, but for the people of all the States. 
They were given to Congress for the benefit of ail, and can 
be subjected only tothe Government to which belongs to all. 
Over neither of these subjects does the power of the State ex- 
tend, and therefore they cannot be the subjects of State taxa- 
tion. The defendant, The Central Pacific Railroad, is bound 
by the act of Congress to keep in repair and in use its line 
of railroad and telegraph. It is bound to transmit Govern- 
ment messages over its telegraph lines and transport over 
its road the mails, the troops, the munitions of war, supplies, 
and public stores. These are, in fact, the great purposes for 
which Government aids were granted. That a State can tax 
the right to so use the road and telegraph line would seem 
not to admit of argument. 

The learned justice, pursuing the same subject, says: 


“The attempt to use the taxing power of a State on the 
means employed by the Government of the Union, in pur- 
suance of the Constitution, is itself an abuse, because it 1; 
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the usurpation of a power which the people of a single State 
cannot give. The power to tax involves the power to de- 
stroy; the power to destroy may defeat and render useless 
the power to create; and there is a strange repugnance In 
conferring on one government a power to control the con- 
stitutional measures of another, which other, with respect to 
those very measures, is declared to be supreme over that 
which exerts the control. 

“The States have no power, by taxation or otherwise, to 
retard, impede, burden, or in any manner control the opera- 
tions of the constitutional laws’enacted by Congress to carry 
into execution the powers vested in the General Govern- 
ment.” 


In Pollard’s Lessee vs. Hagan (3 Howard, U. 8., p. 225) 
Mr. Justice McKinley, speaking for the Court, said: 

“Every constitutional act of Congress is passed by the 
will of the people of the United States expressed, through 
their representatives, on the subject-matter of the enactment, 
and when so passed it becomes the supreme law of the land 
and operates by its own force on the subject-matter in what- 
ever State or Territory it may happen to be.” 


So far from it being necessary for Congress, when it 
selects the means through which the powers are to be exe- 
cuted, to declare that such means shall not be subject to 
State taxation and that the State shall do nothing to hinder 
or impede the operation of the law, it is extremely doubtful 
whether Congress could in any such case confer upon the 
State power to interfere in any way with the subject-matter. 

It is a serious question whether Congress could authorize 
a State to tax the means and instrumentalities of the Fed- 
eral Government. If Congress could do this, then it is in 
the power of Congress, acting in conjunction with some of the 
States, to destroy the National Government. It could au- 
thorize a State or any number of States to impose such 
burdens upon the operations of the National Government as 
to render the operations impossible. If Congress can confer 


184 


the power to tax the means employed by the Government 
of the Union it can confer the power to destroy, for the 
power to tax involves the power to destroy. 

That every constitutional act of Congress becomes the su- 
preme law of the land and operates by its own force upon 
the subject-matter in whatever State or Territory it may 
happen to be, and that no State can in anywise interfere 
with such operations, seems now to be beyond the domain 
of argument. 

A tax upon the right of the Central Pacific Railroad Company 
to exist and to do business is a tax upon interstate commerce and 
is obnoxious to the commerce clause of the National Constitution. 
For this reason and for the further reason that the State Board of 
Equalization had no authority under the laws of the State of Cal- 
ifornia to impose a tax upon business or to value such business in 
making the assessment the tax imposed is void. 

In the case of The Philadelphia and Southern Mail Steam- 
ship Company vs. The Commonwealth of Pennsylvania (122 
U.5., 335) the question arose as to whether a State. could 
constitutionally impose upon a steamship company incor- 
porated under its laws a tax upon the gross receipts of such 
company derived from the transportation of persons and 
property by sea between different States and to and from 
foreign countries. 

This question was answered in the negative upon the 
ground that the power to regulate commerce was a national 
power and that no State could, by taxation or otherwise, in- 
terfere with its exercise. 

Mr. Justice Bradley, speaking for the Court, said: 


“The question which underlies the immediate question 
in the case is whether the imposition of the tax upon the 
steamship company’s receipts amounted to a regulation of 
or an interference with interstate and foreign commerce, and 
was thus in conflict with the power granted by the Constitu- 
tion to Congress. The tax was levied directly upon the 
receipts derived by the company from its fares and freights 
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for the transportation of persons and goods between differ- 
ent States and between the States and foreign countries and 
from the charter of its vessels, which was for the same pur- 
pose. ‘This transportation was an act of interstate and for- 
eign comimerce. It was that and nothing else. In view of 
the decisions of this Court it cannot be pretended that the 
State could constitutionally regulate or interfere with that 
commerce itself; but taxing is one of the forms of regula- 
tion. It is one of the principal forms. Taxing the trans- 
portation either by its tonnage or its distance or by the 
number of trips performed or in any other way would cer- 
tainly be a regulation of the commerce, a restriction upon 
it—a burden upon it. Clearly this could not be done by the 
State without interfering with the power of Congress. For- 
eign commerce has been fully regulated by Congress, and 
any regulations imposed by the States upon that branch of 
commerce would be a palpable interference. If Congress 
has not made any express regulations with regard to inter- 
state commere its inaction, as we have often held, is equiva- 
lent toa declaration that it shall be free in all cases where 
its power is exclusive, and its power is necessarily exclusive 
whenever the subject-matter is national in its character and 
properly admits of only one uniform system. See the cases 
collected in Robbins vs. Shelby Taxing District (120 U.S., 
489, 492, 493.) Interstate Commerce carried on by ships on 
the sea is surely of this character.” 


Again he says: 


“If the regulation of the transportation belongs to the 
power of Congress to regulate commerce the regulation of 
fares and freights receivable for such transportation must 
equally belong to that power, and any burdens imposed by 
the State on such receipts must be in conflict with 1t.”, 


In the case at bar the proposition is equally applicable. 
Congress, under the power to declare war, under the power 
to establish post routes, under the power to promote the 
public welfare, selected these roads—these companies—as the 
instrumenis of the Government. It is not only their right 
but their duty to exist and to operate, and every burden im- 
posed by a State on the right of these companies to exist, to 
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operate, and to carry into execution the powers conferred by 
Congress upon them must conflict with the national law 
from which those rights and powers are derived. 

Again the Court say, quoting Chief Justice Strong, in an- 
other case: 


“The State may tax its internal commerce, but if an act 
to tax interstate or foreign commerce is unconstitutional it 
is not cured by including in its provisions subjects within 
the jurisdiction of the State.” 


Apply this principle to the case at bar and we may admit 
that the State may impose a tax upon the rights of the Cen- 
tral Pacific Railroad Company obtained from the State, but 
this fact does not authorize it to include within the tax the 
rights and privileges conferred upon the company by the 
National Government and for national purposes. If the 
Court does not take judicial notice of the law under which 
these roads were built, yet the existence of such laws are 
pleaded and found in the case. The Court will take judicial 
notice of the country; that this line of road is transconti- 
nental; that it crosses the line of States and Territories; that 
it is operated as one continuous line, and that its operations 
include interstate commerce. 

Not more exclusive is the jurisdiction of Congress over 
interstate commerce than is the jurisdiction over post routes 
and its authority to transport munitions of war and other 
military stores. 

It is clear upon principle that the franchise to carry on 
interstate commerce cannot be subject to taxation by the 
States. 

Tle case last cited is conclusive upon that subject. Said 
the learned judge: 


“It certainly could not have been intended as a tax upon 
the corporate franchise, because, by the terms of the act, it 
was laid equally on the corporations of other States doing 
business in Pennsylvania. If intended as a tax on the fran- 
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chise of doing business—which in this case is the business 
of transportation In carrying on interstate and foreign com- 
merce—it would clearly be unconstitutional.” 


We ask if it is not as clearly unconstitutional to impose 
a tax upon the business of transporting the Government 
mails, upon transporting its munitions of war, and upon 
performing the dyties imposed upon a corporation or per- 
soh by the Government of the United States for any national 
purpose. But why ask this question? The answer would 
not help us. The tax here is imposed upon the business of 
interstate commerce as well as upon the business of trans- 
porting troops, etc. 

We quote further from the Steamship Company vs. Penn- 
sylvania: 


“Nor does it make any difference whether such commerce 
is carried on by individuals or corporations.” 
- * * * a 
“Tt is hardly necessary to add that the tax on the capital 
stock of the New Jersey company in that case was decided 
to be unconstitutional, because, as the corporation was a for- 
eign one, the tax could only be construed as a tax for the 
privilege or franchise of carrying on its business, and that 
business with interstate commerce.” 
* * i * * * 
“But their business as carriers in foreign or interstate 
commerce cannot be taxed by the State under the plea that 
they are exercising a franchise.” 
a ” x * * * - 
“The corporate franchises, the property, the business, the 
income of corporations created by a State may undoubtedly 
be taxed by the State, but in imposing such taxes care should 
be taken not to interfere with or hamper, directly or by in- 
direction, interstate or foreign commerce or any other matter 
exclusively within the jurisdiction of the Federal Government. 
“This isa principle so often announced by the courts, 
and especially by this Court, that it may be received as an 
axiom of our constitutional jurisprudence.” 
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Now, mark the language: “ The corporate franchises, the 
property, the business, the income of corporations created 
by a State may undoubtedly be taxed by the State, but in 
imposing such taxes care should be taken not to interfere 
with or hamper, directly or by indirection, interstate or for- 
elgn commerce or any other matter exclusively within the juris- 
diction of the Federal Government.” 

Recurring again to the record (case No. 664, subdivision 
XXIX of answer, folio 48) the averment is as follows: 


“Said pretended assessment made by the State board of 
equalization is upon all of the franchises of defendant, and 
the said board, in valuing the same, included the value of 
all the franchises and corporate powers held and exercised 
by defendant under said acts of Congress.” 


The findings respond fully to the issue made by this aver- 
ment and is as follows (finding XXX, folio 120): 


“Said pretended assessment made by the State board of 
equalization and the tax claimed is upon all of the fran- 
chises, the existence, and operation of defendant, and upon 
all the franchises and corporate powers held and exercised 
by defendant, as well as its right to exist and operate.” 


The subject-matter of the acts of Congress under which 
the transcontinental roads were built were within the exclu- 
sive jurisdiction of the National Government. The prin- 
ciple of the case from which we have quoted et length was 
the very principle which the defendants availed themselves 
of when the State attempted to interfere with and hamper 
the exercise by it of the powers which Congress constitu- 


tionally conferred. 

Very much light will be thrown upon this contention by 
an examination of the able and elaborate opinion of Mr. 
Chief Justice Waite, delivered in the case of the Pensacola 
Telegraph Company vs. The Western Union Telegraph Com- 
pany, reported in 6 Otto, page 6 to 124. 
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On the 24th of July, 1886, Congress had passed an act en- 
titled “An act to aid in the construction of telegraph lines 
and to secure to the Government the use of the same for 
postal, military, and other purposes.” ‘The title of this act 
is very similar to that of the Pacific railroad act of 1862. 
The body of the act, in substance, authorized any telegraph 
company organized under the laws of any State in the 
Union to construct, maintain, and operate lines of telegraph 
over any portion of the public domain or along any of the 
military or post roads of the United States. It gave the 
company the right to take from the public lands stone, tim- 
ber, and other materials to use in the construction and oper- 
ation of its lines, and to pre-empt and use such portion of 
the unoccupied public lands through which its lines passed 
as might be necessary for stations, not to exceed forty acres 
for each station, provided that the stations were not within 
fifteen miles of each other. It gave to the United States 
priority in the use of the lines over all other business, re- 
served to the United States the right to purchase those lines, 
and provided for the company availing itself of any of these 
rights or privileges by filing its written acceptance with the 
Postmaster General, «ce. 

The leading features of this act correspond very much 
with many of the features contained in the Pacific railroad 
acts, the only difference being that the powers conferred 
were not so broad as those conferred by Congress upon the 
Pacific railroad companies, and those companies were made 
the agents of the Government in the exercise of the right of 
eminent domain. Large aids were granted to them and 
they were required at all times to keep their lines in order 
for the use of the United States. 

In 1886 the Legislature of Florida passed an act incor- 
porating the Pensacola Telegraph Company and granting 
them the sole and exclusive privilege of establishing a line 
of electric telegraph in the counties of Escambia and Santa 
Rosa, either from different points in said counties or connect- 
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ing with lines coming into said counties or either of them 
from any point in this (Florida) or any other State. The 
Western Union Telegraph Company in writing accepted the 
terms and conditions imposed by the act of Congress of July 
24, 1886, and commenced the erection of a line of telegraph 
in the State of Florida and within the territory over which 
the State had granted the exclusive privilege to erect elec- 
tric telegraphs to the Pensacola Company. 7 

Before the Western Union Company completed its line 
the bill in the case determined by this Court was filed by 
the Pensacola Telegraph Company to enjoin the work and 
the use of the line on account of the alleged exclusive right 
of this company under its charter. On the bill in the cir- 
cuit court the case was dismissed, and it came to this Court 
on the bill and decree. 

Mr. Chief Justice Waite, in a very elaborate opinion, de- 
livered the judgment of this Court. He said, among other 
things, that Congress has power to regulate commerce with 
foreign nations and among the several States and to estab- 
lish post offices and post roads; that the Constitution of the 
United States and the laws made in pursuance thereof are 
the supreme laws of the land, and that a law of Congress 
made in pursuance with the provisions of the Constitution 
suspends or overrides all State statutes with which it is in 
conflict. He said that since the case of Gibbons vs. Ogden, 
in 9 Wheaton, it has never been doubted that commercial 
intercourse is an element of commerce which comes within 
the regulating power of Congress ; that post offices and post 
roads are established to facilitate the transmission of intel- 
ligence, and that both commerce and the postal service are 
placed within the power of Congress, because being national 
in their operations they should be under the protecting care 
of the National Government. 

He said the powers thus granted were not confined to the 
instrumentalities of commerce or the postal service known 
or in use when the Constitution was adopted, but they kept 
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pace with the progressof the country and adapted themselves 
to new developments of time and circumstance. 

After commenting. further in this vein, he said that, as 
they were intrusted to the General Government for the good 
of the nation, it was not only the right but the duty of Con- 
gress to see that intercourse among the States and the trans- 
mission of intelligence were not obstructed or unnecessarily 
encumbered by State legislation. He shows how important 
it was to the people and the Government that this power 
should be untrammeled, and says that the Government of 
the United States, within the scope of its powers, operates 
upon every foot of territory under its jurisdiction ; that it 
legislates for the whole nation and is not embarrassed by 
State lines; that its peculiar duty is to protect one part of 
the country from encroachment by another upon the na- 
tional rights which belong to all. 

Ile shows, beyond controversy, that in order that intelli- 
gence may be conveniently transmitted from place to place 
by the Government of the United States and its citizens that 
the erection of telegraph lines shall, so far as State interfer- 
ence is concerned, be free to all who will submit to the con- 
ditions imposed by Congress, and that corporations organized 
under the laws of one State for constructing and operating 
telegraph lines shall not be excluded by another State from 
prosecuting their business within its jurisdiction if they ac- 
cept the terms imposed by the National Government for this 
national privilege. 

He shows that a State law which conflicts with this act of 
Congress is to that extent invalid, and that by virtue of the 
supremacy of the National Constitution and laws the Western 
Union Telegraph Company, having accepted the act of Con- 
gress in question, was authorized in that State to operate its 
line notwithstanding the fact that the laws of the State con- 
tained an express prohibition. 

We have but to substitute for the word “ telegraph” in 
that opinion the word “ railroad” to make it cover in letter, 
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as it now does in spirit,this contention. If the counsel who 
argued the case at oar for the State was right, then the judg- 
ment of this Court in the Pensacola case is wrong. If the 
counsel who argued the case at bar on the part of the State 
of California was correct, then,if the State of Florida should 
feel aggrieved at this decision, all it will have to do in order 
to exclude the Western Union Telegraph Company, the 
agent of the United States in charge of the means and in- 
strumentality by which its postal servicesis carried on from 
the jurisdiction of that State, will be to classify telegraph 
lines according to their length and under the disguise of an 
exercise of the taxing power of the State confiscate the longer 
lines. 

To hold that the State of California may tax all of the 
franchises, the existence and operations, of the Central Pa- 
cific railroad and all the franchises and corporate powers 
held and exercised by the defendant, as well as to tax its 
right to exist and to operate, as a constitutional and valid 
exercise of the State power would be to overthrow the au- 
thority of every case cited upon the subject. 

“Tt would,’ as Mr. Justice Bradley observes, “ be to destroy 
an axiom of our constitutional jurisprudence.” 


The Defendant Derives Most of its Franchises from the General 
Government, and is, to All Intents and Purposes,a Federal 


Corporation. 


We have in this argument treated the Central Pacific Rail- 
road Company as a Statecorporation only. This is not true 
in point of fact; so far as it was organized under State laws 
it was with a capital of $8,500,000, and to build a road from 
Sacramento City to the eastern boundary of California, a 
distance of one hundred and fifteen miles. Under the opera- 
tion of its California charter it could only borrow money to 
an amount not exceeding its capital stock, and must provide 
a sinking fund for the ultimate redemption of its bonds. 
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The State granted no power to build any road except 
from Sacramento to the State line. By the railroad acts 
of 1862 and 1864 Congress granted it the right to build a 
road and telegraph line from San Francisco to the eastern 
boundary line of the State, and thence through the Terri- 
tories of the United States until it met the road and tele- 
graph line of the Union Pacific Company, and gave to 
it other privileges and immunities of corporate charac- 
ter which have been heretofore enumerated. In the 
sinking-fund cases (99 U. S., 727, 7 


727, 728, 729) the Supreme 
Court of the United States, referring to the Central Pacific 
Railroad Company, expressly determine that these things 
were “additions” to the corporate power of the company, 
and say that “but for the corporate powers and financial aid 
granted by Congress it is not probable the road would have been 
built.” It was upon this grant of corporate powers, fran- 
chises, and immunities by Congress that the Court rested 
the authority of Congress to enact the “ Thurman bill.” If 
this Court should hold that the immunity from taxation is 
in any degree dependent upon the source from which the 
corporate powers emanated, we have in the “sinking-fund 
cases” the authoritative announcement of the Supreme 
Court of tlhe United States that the franchise of the Central 
Pacific Railroad Company in part finds its source in con- 
gressional enactment, and that to the extent of the powers 
so conferred the franchise is a Federal franchise. This alone 
would render any scheme of State taxation of the fran- 
chise impracticable. How is that part of the franchise 
granted by the State to be segregated from that part granted 
by the General Government? Which part of the life of this 
being is at the mercy of the State? Upon which member 
of its body may the State tax collector execute his judgment 
of death? These would be pertinent questions if an attempt 
had been made to assess and tax part of the franchise of the 
company; but no such attempt has been made. The paltry 
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considerations of “ mine” and “thine” have not agitated the 
State board of equalization, but with characteristic audacity 
it has seized upon the whole. 

Congress has recognized the Central Pacific as a Federal 
corporation. Section 4 of the act of April 10, 1869 (16 U. 
S. at Large, p. 56) authorized the Attorney General to inves- 
tigate whether or not the charter and all the franchises of 
the’Union Pacific Railroad Company and of the Central Pa- 
cific Railroad Company had not been forfeited. 

The necessities of our case fall far short of requiring us 
to establish the national character of the Pacific railroad 
companies. With that character established there could be 
no doubt that their franchises are exempt froin State taxa- 
tion, and that such is their character would seem to be no 
longer an open question in this Court. 

In discussing this question in relation to the companies 
mentioned in the acts of Congress chartering the Union 
Pacific, and which were to build the roads connecting with 
the eastern end of the Union Pacific (as the Central Pacific 

yas to build the roads connecting with the western end), the 
Supreme Court of the United States, in the cases of the 
Pacific R. R. Removal Cases (115 U.S. Rep. p. 1) say: 


“ Besides, the legislation of Congress in reference to all 
the companies so consolidated in the acts of 1862 and 1864 
and subsequent acts, all of which is reviewed and commented 
on in the opinion of this Court in Ames vs. Kansas (111 U. 
S., 449), shows that all the said companies before the said 
consolidation had received large donations of lund, subsidies, 
powers, and privileges from Congress, and had accepted and 
were subject to important duties to the United States Gov- 
ernment, and were subject to a wide control of said Govern- 
ment, both in the construction and management of their 
roads and works, and one of said companies, to wit, the 
Union Pacific Railroad Company, was originally incorpo- 
rated and organized under said acts, and was strictly a cor- 
poration of the United States, subject to the acts of Congress 
and having important duties to perform to the Government 
in the prosecution of its business. The facts that the last- 
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named company is one of the constituent elements of the 
consolidated company and that the entire system of roads 
now 3 its possession and under: its charge and control con- 
stitutes one of the most comprehensive and important me- 
diums of interstate commerce in the country,and that in all 
its transactions it is subject tothe supervision and control of 
the Government of the United States are sufficient, it seems 
to us, to bring the Kansas cases, as well as the other cases, 
fairly within the principle of the case of Osborn vs. The 


Bank.” 


And the Court further say in the same opinion: 


“The whole being, capacities, authority, and obligations 
of the company thus consolidated are so based upon, per- 
meated by, and involved in the acts of Congress referred to 
that it is impracticable, so far as the operations and transac- 
tions of the company are concerned, to disentangle those 
qualities and capacities which have their source and founda- 
tions in these acts from those which are derived from State 
or territorial authority.” 


The same considerations are entirely applicable to the 
Central Pacific Railroad Company. In the case above re- 
ferred to the point was distinctly made that defendant in 
error, the Kansas Company, must be regarded as having 
the same status as if it were still the Kansas Pacific Rail- 
road Company, a corporation of the State of Kansas. 

The Court, after remarking that this point had already 
received consideration, say : 


“ But it may be added, as bearing on this particular case, 
that the original Kansas company was authorized by the 
ninth section of the Pacific railroad act of July 1, 1862, to 
extend its road into the State of Missouri—that is, ‘ to con- 
struct a railroad and telegraph line from the Missouri river, 
at the mouth of the Kansas river, on the south side thereof 
(which is in the State of Missouri), so as to connect with the 
Pacific railroad of Missouri, fo the aforesaid point on the 
one-hundredth: meridian of longitude,’ namely, the point 
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where the Union Pacific was to commence. This provision 
looked to the establishment of a continuous line of railroad 
from the Mississippi river, at St. Louis (the eastern terminus 
of the Pacific railroad of Missouri), to the Pacitie Ocean. 
The power assumed by Congress in giving this authority to 
the Kansas company was, undoubtedly, assumed to be within 
the power ‘to regulate commerce among the several States ;’ 
and, although by an act of the Legislature of Missouri, passed 
in February, 1865, the consent of that State was also 
given to the extension of the road into its territory and to 
its connection with the Missouri road, the fact remains 
that the company claimed and assumed to exercise its pow- 
ers under the act of Congress as well as by the consent of 
the Legislature of Missouri.” 


The attempt of the State of California to levy a tax upon 
the existence of an agent of the National Government is a 
clear case of usurpation, an open defiance of the supremacy 
of the Federal Government as maintained in every adjudi- 
cation made by the Supreme Court of the United States upon 
the subject. 

I come now, as briefly as the limited time will permit, to 
present some State questions which, I think, are conclusive 
of this case and which certainly are conclusive of the other 
five cases here. 


THE ASSESSMENT UPON WHICH THE ACTION IN EACH CASE 
IS BASED IS VOID, BECAUSE IT INCLUDED THE VALUATION OF 
PROPERTY OVER WHICH THE STATE BOARD HAD JURISDICTION 
AND WHICH THE LAW REQUIRED SHOULD BE VALUED AND AS- 
SESSED BY LOCAL ASSESSORS. 


Section 10, article 13, of the constitution of California, 
from which the board of equalization derives its authority, 
reads as follows: 


Section 10. “All property, except as hereinafter in this 
section provided, shall be assessed in the county, city, city 
and county, town, township, or district in which it is situated, 
in the manner prescribed by law. The franchise, roadway, 
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road-bed, rails, and rolling-stock of all railroads operated in 
more than one county in this State shall be assessed by the 
State board of equalization at their actual value, and the 
same shall he apportioned to the counties, cities and coun- 
ties, cities, towns, townships, and districts in which such 
railroads are located in proportion to the number of miles 
of railway laid in such counties, cities and counties, cities, 
towns, townships, and districts.” 


The averment of the answer in case No. 660 is as follows: 

On the 18th day of August, 1883, the State board of equal- 
ization of the State of California, pretending to act under 
and by virtue of the powers conferred upon it by section 10 
of article XIII of the constitution of the State of California, 
did make a pretended assessment for the purposes of taxa- 
tion for the fiscal year of said State then next ensuing upon 
the franchise, roadway, road-bed, rails, and rolling stock of 
said railroad against defendant. Said pretended assessment 
was not made separately upon the franchise, roadway, road- 
bed, rails, and rolling-stock, or any properties. of said rail- 
road, but all of said property was blended together in making 
said assessment, which assessment was then and there so 
entered upon the minutes of said board. Said assessment 
is the assessment upon which the several taxes mentioned 
in the complaint herein are based, and no other assessment 
than the aforesaid was ever made of said property or any part 
thereof for said fiscal year. Said assessment included all 
property and kinds of property mentioned in section 3665 of 
the political code of California, as amended March 9, 1883, 
except depots, stations, shops, and buildings erected upon 
the space covered by the right of way, which last-mentioned 
property was assessed as provided in said section by local 
assessors. 

The findings in No. 660 are (page 39, folio 100) that the 
State board of equalization, under the authority of section 10 
of article XIII of the State constitution of the State of Cali- 
fornia “and in the mode and manner prescribed by sec. 
3065 of the political code, made the assessment,” Kc. 
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A further finding in No. 660 (page 51, folios 138 and 139) 
is in the language of the averment of the answer above 
quoted. 

The averments and findings in Nos. 661, 662, and 663 are 
the same. 

The averment in No. 664 is the same, and the finding is 
the same as the findings in No. 660, with this addition, “and 
except steamboats.” 

The finding in No. 1157 (page-4, folio 51) is that the value 
of fences was included. This finding disposes of that case. 

The section in question provides that the board must 
assess the franchise, roadway, road-bed, rails, and rolling- 
stock of all railroads operated in more than one county ; 
that the assessment must be made to the corporation, per- 
son, or association of persons owning the same, and must be 
made upon the entire railway within the State, and must in- 
clude the right of way, bridges, culverts, wharves, and moles 
upon which the track is laid, and all steamers which are en- 
gaged in transporting passengers, freights, and passenger 
and freight cars across the waters which divide the road. 
The depots, stations, shops, and buildings erected upon the 
space covered by the right of way are assessed by the as- 
sessor of the county wherein they are situated. 

We have now seen that the assessment in this case did 
include all of the property mentioned in this section, except 
depots, stations, shops, and buildings erected upon the space 
covered by the right of way and except steamboats. 

It therefore included the entire railway within the State, 
and it included wharves and moles upon which the track is 
laid. The theory of the State board of equalization seems 
always to have been that it had jurisdiction over all rail- 
road property, except depots, stations, shops, and buildings 
erected upon the space covered by the right of way. Mr. 
Delmas, who had virtually been the adviser of the State 


' board of equalization for many years, said in his argument 


in the Santa Clara case (118 U.S., p. 397): 
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“Fences built upon a line of the roadway are a part of 
the roadway as necessary to its protection, as much so asthe 
railing of a bridge is a part of a bridge or the frame-work 
of a tunnel is part of the tunnel. Such has always been the 
understanding of the law in California, and the fences have 
always been assessed by the board of equalization. 

“T have never been able to grasp the proposition that 
fences are no part of the railroad which they inelose. If 
the defendant made a conveyance of ‘its railroad from San 
Francisco to San José’ would not the fences pass by the 
deed? Clearly as much so asa sale of my garden would 
convey the fence which incloses the garden.” 


It is true that the steamers “Transit” and “ Thorough- 
fare” with iron tracks laid upon their decks and used for 
transporting freight cars across the Bay of San Francisco 
from the rails on the east to the rails on the west side of that 
bay are part of the Central Pacific railroad. It is true that 
fences, if they do not belong to coterminous owners, are part 
of the railroad. It is also true that depots, stations, shops, 
and buildings erected for the railroad purposes upon the 
space covered by the right of way are part of the railroad. 
All these things would pass by grant of the railroad; but 
the framers of the constitution, for the purposes of taxation, 
separated railroad property and gave to the State board 
jurisdiction over the franchise, roadway, road-bed, rails, and 
rolling-stock of all railroads operated in more than one 
county, and this jurisdiction was given by enumerating the 
things themselves. All other property belonging to the 
railroad company, whether part of its railroad or not, was 
left within the jurisdiction of the local authorities. It was 
this division of railroad property and the vesting of juris- 
diction in two tribunals to tax it which has made the tax so 
onerous. The State board of equalization, acting in con- 
formity with the advice and belief of Mr. Delmas, included 
in its assessments everything except depots, stations, shops, 
and buildings erected upon the right of way. Local assess- 
ors assessed in their respective counties all those parts of the 
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railroad which were not included within the constitutional 
jurisdiction of the State board of equalization. In the cases 
argued with this, numbers 660, 661, 662, and 663, the State 
board includes wharves aud moles and steamboats ; but prior 
to the assessment complained of in this case the supreme 
court of the State of California had held that the steamers 
“Transit” and “Thoroughfare,” which were as much part 
of the defendant’s road as its roadway or road-bed, were sub- 
ject to assessment by the local assessors, and that the tax 
based upon such assessments was valid and compelled the 
company to pay it. 

San Francisco vs. C. P. R. R. Co., 63 Cal., 467. 

Santa Clara Co. v3. S. P. R. R. Co., 118 U. S., 413. 


After this decision the State board excepted, as ap- 
pears from the findings in this case, steamers, but still in- 
cluded the wharves and moles, which were the subjects of 
assessment by the local assessors under the general laws. 

There is no doubt but under the decision of this Court and 
of the highest court of California that section 3665 is uncon- 
stitutional, and that an assessment made in accordance with 
its provisions must be null and void. 

The board in this case, according to the findings, assessed 
the franchise, the roadbed, the roadway, rails, and rolling- 
stock. When it had assessed that property its power was 
exhausted, but it proceeded further and assessed the wharves 
and the moles, and blended their valuations with the valua- 
tions which they had fixed upon other property. 

A wharf is defined by Webster to be a perpendicular 
bank or mound of timber or stone and earth, raised on the 
shore of a harbor, river, canal, or lake, or extending some 
distance into the water, for the convenience of lading or un- 
lading ships or other vessels. 

A mole is defined by Webster as a mound or massive 
work formed of large stones laid in the sea, extended in a 
right line or an arc of a circle before a port, which it serves 
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to defend from the violence of the waves, thus protecting 
ships in a harbor. 

Now, it is true that a railroad may be and frequently in 
these days is laid upon a mole, or for the convenience of 
lading and unlading ships is laid upon a wharf. The rails, 
the roadbeds, and the roadway, notwithstanding the fact that 
they are laid upon moles or wharves, might be the subject 
of assessment by the State board of equalization, but these 
things are assessed when the assessment is made upon the 
roadbed, roadway, and rails. 

When the State board of equalization assessed the enu- 
merated property it had reached the end of its jurisdiction 
and performed all the functions which the law conferred 
upon it. Wharves and moles as such, though belong- 
ing to a railroad company, are subject to assessment by 
the local assessors alone. The State board of equalization 
has no more jurisdiction, because they belong to a railroad 
company and are used in connection with the road, than it 
has over the shops, depots, and steamers used as part of a 
road or the fences built alongside of it. 

The vice of this assessment and of every one made rests 
upon the assumption of Mr. Delmas, followed by the State 
board of equalization, that because a thing would pass by 
grant as part of a railroad it was subject to the jurisdiction 
of the board. So tenacious has the board been upon that 
subject that, notwithstanding the decision of the supreme 
court of the State of California that steamers, though part 
and parcel of a railroad, were not the subject of assessment 
at their hands, notwithstanding this Court has decided that 
though fences may be part of a railroad, yet they are not 
subject to the jurisdiction of the board, the board has yielded 
only to the letter of these decisions and has wantonly vio- 
lated their spirit and disregarded the principle upon which 
they are founded. 

The principle of the “ Thoroughfare” and “ Transit” case, 
decided by the supreme court of California, controls here, 
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and would be binding upon this Court, even though this 
Court were of a different opinion. No such difference, how- 
ever, exists. Both tribunals are in harmony, and it would 
seem that the case at the bar and the other cases argued 
with it are to end whenever the record is looked into. 

To these propositions counsel for the State make but two 
answers. First, they say that in these cases there is a gen- 
eral finding that the State board assessed the franchise and 
roadbed, roadway, rails, and rolling stock, and that this 
general finding cannot be overcome by the special findings, 
which say that the board included in that assessment all of 
the property enumerated in section 3665. of the political 
code. 

But when we turn to section 3665 of the political code: 
we find the language to be entirely in accord with these 
findings. That section declares that the board must assess 
the franchise, roadbed, roadway, rails, and rolling stock of 
all railroads operated in more than one county; that the 
assessment must be made to the corporation, person, or asso- 
ciation of persons owning the same, and must be made upon 
the entire railway within the State, and must include the 
right of way, bridges, culverts, wharves and moles upon 
which the track is laid, and all steamers which are engaged 
in transporting passengers, freights, and passenger and 
freight cars across waters which divide the road. 

As I have said, it will be seen that the assessment in ac- 
cordance with this statute was made, as the findings say, 
upon the franchise, roadway, roadbed, rails, and rolling 
stock, but the State board, following the directions of this 
statute, included in the valuations of the franchise, roadway, 
roadbed, rails, and rolling stock, as directed by the statute, 
the value of property over which it had no jurisdiction, and 
which, under the constitution and laws of the State, was to 
be assessed and was assessed by the local assessors. ‘This 
statute is clearly unconstitutional, and an assessment made 
in manner and form as directed by it is unconstitutional, 
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because it includes within the valuation of the franchise, 
roadway, roadbed, rails, and rolling stock the value of prop- 
erty which has already been assessed and valued by local 
officers. 

But this statute was passed and these assessments were 
made in pursuance of the policy adopted by the State board 
of equalization under the advice of Mr. Delmas, that all of 
this kind of property may be included within the valuation 
of the enumerated property 

The second answer which counsel for the State make to 
these seemingly unanswerable propositions is that it does 
not appear from the findings that the various companies in 
the five cases, other than the one now being argued ever 
owned a steamboat or had any. 

Now, may it please the Court, if the State board of equali- 
zation valued steamboats and included their values within 
these assessments it was incumbent upon the State, even if 
the board had the jurisdiction, to show that those steamboats 
belong to the defendants. 

[f the defendants never owned a steamboat, nor a wharf, 
nor a mole, nor a fence so much the worse for the tax, be- 
cause the very section provides that the property shall be 
assessed to its owner. 

If the defendants in the cases had neither steamboats; 
wharves, moles, or fences and the assessment is so blended 
that they cannot be distinguished and separated from the 
property over which the board did have jurisdiction, then, 
of course, the tax falls. 

Again, it appears from the findings in this case that the 
State board included in its assessment the right to exist and 
to operate; that it valued the business of the company and 
blended that value with the ad valorem values it had placed 
upon property. The constitution of California, the laws of 
California, confer no such authority upon the State Board; 
and for this reason alone the judgment of the court below 
should be affirmed. 
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The next and last point to which I desire to eall your 
honor’s attention is— 


THE LAW OF THE STATE OF CALIFORNIA UNDER WHICH 
THE PROCEEDINGS IN THIS CASE WERE INSTITUTED IN THE 
SUPERIOR COURT AND THE LAW IN FORCE WHICH PRESCRIBES 
THE MODE AND MANNER OF COLLECTING TAXES ASSESSED BY 
THE STATE BOARD OF EQUALIZATION ARE SPECIAL AND VIO- 
LATE THE PROVISION OF SUBDIVISIONS 3 AND 10 OF SECTION 
25 OF ARTICLE 4 OF THE CONSTITUTION OF THE STATE OF CAL- 
IFORNIA. 


In California there can be no suit commenced at law to 
recover a tax unless the suit is authorized by a lawful act 
of the Legislature of the State. The general laws of Cali- 
fornia provide for the assessment and collection of taxes and 
also regulate practice in the courts of justice of that State. 
The general laws for the collection of taxes in force in the 
State of California vary in every particular from the special 
law for the collection of taxes assessed by the State board of 
equalization. The code of civil’ procedure in the State of 
California regulates the practice in courts of justice, and in 
that State pleading has.ever been regarded and treated as 
part of the practice. 


The constitution of the State of California, article 4, sec- 
tion 25, provides— 

“Sec. 25. The Legislature shall not pass local or special 
laws in any of the following enumerated cases—that is to 
say : 

* * * * * * * 


“3. Regulating the practice of courts of justice. 
a tk * pa *K OK 
“10. For the assessment or collection of taxes.” 


The point here made has been determined in our favor in 
the superior court, and an appeal from the superior court 
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is now pending in the supreme court of the State of Cali- 
fornia. 

I have filed with my brief in this case copies of the brief 
of Judge Harvey 8. Brown, filed in the supreme court of 
California in the case there pending. ‘That brief contains 
the able opinion of the learned judge of the superior court 
who determined the case and an exhaustive argument upon 
this topic, and to it I beg to refer and make it a part of this 
argument. 

The question discussed is with you upon the record in 
each of the six cases now under consideration, and it is Juris- 
dictional in its character. 

[n conclusion, thanking you kindly for the deep attention 
with which you have listened to this argument, I submit 
the cases for the defendants in error. 
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In the briefs that have been submitted, some questions 
have been raised for the first time in these cases. 

First. The point is made that moles and wharves are 
included in the assessments, 
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1st. No such defense was set up in the answer. 

Paragraph XXV complains that fences are included. 

Paragraph XXYV (a) that steamers are included. 

Not a word anywhere in the answers about moles and 
wharves being included. No allegation that there was a 
mole or wharf. | 

No tinding that there was a mole or wharf, but only 
a finding that it included all property and kinds of property 
mentioned in section 3665, ‘This can only mean that all 
that the company had were included, but is not a finding 
that any such existed. 

And upon this it is assumed that there were moles and 
wharves, 

But suppose these were embraced? ‘They were properly 
embraced. 


Ist. We assume that the State has the power to classify. 


2d..If it may classify, it may make moles and wharves 
on which the tracks are laid a part of the road, and may 
provide for the assessment of these by the State Board. 


3d. This is precisely whut the statute has provided. 


Section 8628 provides that the franchise, &c., shall be 
assessed by the State Board. 

[t farther provides that all other taxable property shall 
be assessed by the local assessor; that this assessor must 
assess all the property except such as is required to be 
assessed by the State Board. 

Section 3665 provides that the State Board shall assess 
the franchises, roadbed, roadway, rails, rolling-stock, in- 
cluding right of way, bridges, culverts, wharves, and moles 
upon which the track is laid, and all steamers which are 
engaged in transporting passenger and freight cars across 
the waters which divide the road. (Steamers will be here- 
inafter alluded to.) : 

The depots, stations, shops, and buildings erected upon 
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the space covered by the right of way are assessed by the 
assessor of the county where they are situate. 

Here, then, is a clear and well-defined division of prop- 

; erty for taxation. The moles and wharves on which the 
track is laid are treated as a part of the road to be as- 
sessed by the State Board. 

The local assessors have no authority to assess these. No 
provision is made by law for the assessment of these, ex- 
cept by the State Board. 

The Constitution, section 1, article XIII, provides that 
“all property * * * shall be taxed in proportion to its 
value, lo be ascertained as provided by law.’ 

Therefore, the Legislature had the right to provide by 
law a mode of ascertaining the value of this property. 

Section 4 provides that all property, except the fran- 
chise, roadbed, roadway, rails, and rolling-stock shall be 


assessed in the county, &c., in the manner prescribed by 

law. And so the only question that can arise is whether 

wharves and moles can be considered as roadbed and 

roadway independent of any legislation, and whether the 

Legislature may provide that these shall be included in 

the railway property which the State Board is to assess. 
As to these questions, we answer— 


ist. The wharves and moles upon which the track is 
laid ure just as much a part of the railway as the culverts, 


bridges, &c., mentioned in the same connection, on which 


the track is laid, and just as much. so asthe land on which 
the track is laid; and the State Board of Equalization was 


authorized to embrace these in the assessment without any 


legislation whatever, just as it could without legislation 


embrace the culverts and bridges. 
The Central Pacific, &c., v. The State Board, 60 
Cal., 12. 


Indeed, these wharves and moles, the terminals of the 
railway, are the most valuable parts of this class of prop- 
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erty. They contribute to the value of the whole property ; 
and by reason of the relations of these to the entire line, 
entering as they do into the value of the entire property ; 
the value of these being contributed to by the other por- 
tions of the property, and vice versa, it is a part of the 
property that should be distributed along the entire line of 
the road, and this could not be done if assessed locally. 
In their nature they are part of the roadbed, roadway, 
&c., and without any legislative declaration would be 
classed as such under the constitutional provision, just as 
an embankment or a culvert is a part of the roadbed, and 
would be so classed. ‘They are entirely different from 
fences between the roadway and coterminous lands. 


2d. It is within the power of the Legislature to so 
declare. All parts of article XIII of the Constitution 
are to be construed together. Taken together, they are as 
follows: (a.) All property shall be taxed in proportion to 
its value, to be ascertained as provided by law. 

This confers upon the Legislature the power to provide 
the mode of ascertaining the value. 

It then provides for assessing property essentially local. 
It draws a line between this purely local property and that 
of railroad corporations that are not local, and which, 
reaching through counties, must be treated as a unit, and 
the value of this unit is to be ascertained as provided by 
law, and that value distributed among the various local- 
ities. This is manifestly the meaning of these constitu- 
tional provisions. 

The Constitation will not be construed strictly, so as to 
defeat an inherent power in the State, but liberally, to 
accomplish the ends of government; and, therefore, since 
this kind of property has been separated from other prop- 
erty, and since its value is to be ascertained as provided 
by law, the Legislature could (as it did) provide that it be 
assessed by the State Board. 

To sustain the defendant’s contention that this assess- 


ie 


5 


ment is void, because moles and wharves are embraced, 
the defendant relies upon the case of the City and County 
of San Francisco v. C. P. R. R. Co. (63 California, 467). 
In that case the steamers “ Thoroughfare” and “Transit” 
were assessed by the local assessor. The company claimed 
that the local assessor had no right to assess these steamers, 
presumably upon the ground, although it is not so stated, 
that these steamers formed a part of the railway, and should 
have been assessed by the State Board. 

[t appears in that case that these steamers were used in 
carrying freight and passengers across the Bay of San 
Francisco, a distance of twelve miles. ‘Tracks were laid 
on the decks of these steamers. No roadway was con- 
structed across the bay. And in dealing with this case on 


the facts as above stated, the Court says: 


«The steamers are not the franchise. They may con- 
stitute an element to be taken into the computation of the 
value of the franchise. It is equally clear that they are not 
rails or rolling-stock. ‘These words are to be construed ac- 
cording to their ordinary and popular meaning, and we do not 
think that it would be contended that rails or rolling-stock, 
in their ordinary and popular signification, include the 
steamers above mentioned, 

“Are they then embraced within the words * roadway or 
roadbed’ in the ordinary or popular acceptation of such 
words as apphed to railroads? These two words, “us applied 
to common roads, ordinarily mean the same thing, but as 
applied to railroads their meaning is not the same, The 
roadbed referred to in section 10, in our judgment, is the 
bed or foundation on which the superstructure of the rail- 
road rests. Such is the definition given by both Worcester 
anid Webster. ‘The roadway has a more extended signi- 
fication as applied to railroads. In addition to the part 
denominated roadbed, the roadway includes whatever 
space of ground the company is allowed by law in which 
to construct its roadbed and lay its track.” 


And so it was held that these steamers were not included 
in the words “roadway and roadbed.” In the case of the 
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S. F. and N. P. R. R. Co. v. The State Board (60 Cal. 12), 
the Court say: 


‘‘The roadbed is the foundation on which the super- 
structure of a railroad rests. ‘The roadway is the right of 
way which has been held to be property liable to taxation.” 
Citing 32 Cal. 499. 


This case—63 Cal. 467—only decides that steamers used 
as these were used are not roadbed or roadway or rolling- 
stock or rails of this corporation. It does not decide that 
wharves and moles on which the track is laid are not road- 
bed or roadway, but it does decide that roadbed is the bed 
er foundation on which the superstructure of the railroad 
rests, and that roadway is the space which it is authorized 
to occupy for its road, 

If the company has constructed a mole out into the Bay 
on which to place its tracks, it is roadbed and roadway. - 
Or, if it bas coustructed a wharf alongside the water on 
which to place its tract, it is roadbed and roadway. But we 
here repeat that there is nothing in this record showing that 
there was a mole or a wharf in fact. 

Another point now made for the first time in these cases 
is, that the law of California authorizing this suit to be 
brought, as it was brought, is in conflict with the Constitu- 
tion of California, and therefore the suit cannot be main- 
tained. The suit is brought under section 3670 of the Code, 
set forth at page 17 of the brief of the Attorney-General. 
The complaint was filed in accordance with the provisions 
of that section. The record does not disclose that any de- 
murrer was ever filed in any of these cases at bar, nor was 
the sufficiency of the complaint in anyway called in ques- 
tion or passed upon by the Coart below. ‘That section, it 
will be seen, directs one suit to be brought for the entire 
taxes assessed by the State Board, and it prescribes the form 
of a complaint, and provides that that form shall be suffi- 


cient. 
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It is claimed now, for the first time, that that statute is 
in conflict with that part of section 25 of article IV of the 
Constitution of the State which is as follows: 

‘Src. 25. The Legislature shall not pass local or special 
laws in any of the following-enumerated cases; that is to 
say: * * * Third, regulating the practice of courts of 
justice. 

“Tenth. for the assessment or collection of taxes.” 


[In answer to this contention, we submit— 


Ist. That all parts of this Constitution are to be con- 


strued together. 


2d. In construing different parts of the Constitution 
relating to different subjects, the one part relating to one 
subject cannot be made to defeat another part relating to 
another subject. 


38d. The Court will so construe the Constitution in all its 
parts as to carry out the manifest intent of the people of 


California. 


Now, in making this Constitution, the people created a 
method of taxing such property as that involved’ in this 
sase, the merits of which and the character of which have 
already been discussed. ‘That method was to assess the 
road as a unit, to collect as a unit, and to apportion among 
the counfles the amount so collected. 

In harmony with that theory, the statute in question is 
enacted, to wit, if taxes are delinquent, to bring one suit 
for the whole, to recover judgment for the assessment as 
an entirety, and to distribute the money according to the 
respective interests of the different localities. This isa 
well-defined and consistent scheme for the assessment and 
collection of taxes. The provisions of the Constitution in 
relation to railroads such as the defendant is directed to a 
special and distinct subject-matter. ‘The Constitution deals 
with it independently of, and segregates it from, the sub- 


ject of taxation generally, or as applicable to all property 
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not thus conditioned; and, therefore, to carry out this special 
feature of the Constitution, the Legislature could make 
any appropriate provision for collecting such tax. It is 
within the legitimate exercise of legislative power to pro- 
vide remedies, and especially it is within its power to 
provide methods for the collection of taxes. 

In the case of the Bank of Columbia v. Okely (4 Wheat., 
235), and also in United States ». U. P. R. R. Co. (98 U. 
S., 601), this Court held that— 


“The forms of administering justice and the duties and 
powers of courts, as incident to the exercise of a branch of 
sovereign power, must ever be subject to legislative will, 
and the power over them is inalienable, so as to bind sub- 
sequent Legislatures.” 


This power to provide a remedy is not only inherent in 
the Legislature, but it is—even if there were no direct pro- 
vision on the subject—impliedly granted as to this particu- 
lar subject-matter by the provisions of article XIII; because 
when that article provides that property shall be assessed 
according to value, to be ascertained according to law, and 
then provides that railroad property shall be assessed as a 
unit, the power to execute that provision exists by implica- 
tion just as strongly as though it had been directly ex- 
pressed. But this same article XIII does contain an expres- 
sion on the subject, in these words: ‘The Legislature shall 
pass all laws necessary to carry out the provisions of this article.” 
And therefore there are two provisions in this Consti- 
tution: One, that the Legislature shall provide a mode of 
collecting these taxes, and the other that the Legislature 
shall not pass any local or special law for the assessment 
or collection of taxes. It is apparent that the Constitution 
has dealt specially with this subject of the taxation of rail- 
road property, and that the provision relied upon by the 
defendant bas no relation to such property. 

Assuming that there is a conflict between these, then 
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which shall stand and which shall fall? Which is to strike 
the other down ? 

But there is no conflict. The provision relied upon by 
the defendant is that the Legislature shall not pass a local 
or special law for the assessment or collection of taxes. 
(What the word “ special” means will be hereafter con- 
sidered. ) 


Ist. It is not a local law; it applies to a general subject 
in a general way, and its operations are as broad as the 
State. 


2d. It is not a special law as the word is there used. As 
used, it means particular, as distinguished from general ; 
that is, a law shall not be made for one township or one 
county that shall not be common to all; or shall not select 
a particular piece of property as the subject of a special or 
distinct tax to which all other property of the same kind 
is not subjected. | 
See County of Tipton v. Locomotive Works, 103 
U. 8., 523, and authorities hereinafter cited. 


Practically, the detendant’s contention is that it was en- 
titled to have the benefit of a multiplicity of suits against it, 
instead of a single suit. 

What is a special law within the meaning of the constitutional 
provision ? 

Several of the States have a similar provision. The 
Constitution of Indiana provides (article [V, section 22): 

“The General Assembly shall not pass local or special 
laws in any of the following-enumerated cases—that is to 
say: * * * Regulating the practice in courts of justice. * * * 

“For the assessment aud collection of taxes for State, 
county, township, or road purposes. * * * 

«For laying out highways.” 

“Sec. 23. In all cases enumerated in the preceding sec- 
tion, and in all other cases where a geveral law can be 
made applicable, all laws shall be general and of uniform 
operation throughout the State.” 
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In Hingle v. The State (24 Ind., 34) the Court, by 
Frazer, J., says: 

“ What isa special act? It is such as at common law 
the courts would not notice, unless it were pleaded and 
proved like any other fact. * * * The distinction 
between general and special statutes was well known to 
the common law, though sometimes a question of great 
nicety; and it is in accordance with a well-established prin- 
ciple to assume that the Constitution in using the terms 
intended them to be understood in the same sense which 
was at that time recognized by the Courts,” &c. 

See, also, Heridia v. Ayres, 12 Pick., 344. 
Potter’ Dwarris, 53. 

Toledo, &c., R. R. Co. v. Nordyke, 27 Ind., 95. 
Lomngworth v. Evansville, 32 Ind., 22. 
McRoberts v. Washburne, 10 Minn., 23. 
Vonphul v. Hammer, 29 Lowa, 222. 
State v. Squires, 26 Lowa, 340. 

Brown v. The State, 23 Md., 503. 

State v. Connor, 29 Md., 516. 

State v. Boone County, 50 Mo., 317. 
People v. Bowen, 30 Barber, 24. 

State v. Hitchcock, 1 Kans., 178. 


The Legislature of Indiana passed a special act applying 
to animals killed by railroad trains. And the act being 
assailed as unconstitutional, the Court held in the case of 
Madison R. R. Co. v. Whitenneck (8 Ind., 219), that the act 
was constitutional, and suid: 

“ Special subjects may require some special legislation ; 
and when it takes place, the Court will judge whether more 
general legislation could reasonably be made applicable.” 

See, also, Henry v. Henry, 13 Ind., 251. 

On a case arising under a statute for the opening of 
highways, (as to which the Constitution prohibited special 
legislation,) the Court said: 


“'The law is not special, but general. True, it relates to ~ 


a particular class of cases, and applies to them alone; * * * 
but that fact does not make a special law.” 
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And so here, this law, which it is now insisted is uncon- 
stitutional, because it-is alleged to be special legislation, ap- 
plies to a class of cases, and uniformly to all of that class, 
and it is therefore not special within the meaning of this 
constitutional provision 

Is section 3670 unconstitutional because in conflict with that 
provision of thi Constitution of the State that a loeal or special 
law spall not he passed te requlatin j th PRACTICE of courts of 
justice ?” 

A conclusive answer fo this is, that this act does not pro- 
fess to regulate the practice locally or specially, or to reg- 


ulate the practice at all. 


WHAT IS PRACTICE ? 


In Abbott’s Law Dictionary (vol. 2. p. 299) it is thus 
defined : 

“ Practice is the procedure in a court of justice through 
the various stages of any matter, civil or criminal, depend- 
ing before it. Kules of pleading are distinguished from 
rules of practice in that the former tell what is the most 
efficient form to adopt in shaping the pleadings; the latter 
tell in what manner the pleadings should be brought under 
the notice of the Court, and what steps should be taken to 
obtain the benetit of them. (Hunt Eq., 6th ed.,2, 3; and 
see Allen v. Smillie, 1 Abbott’s Practice, 354.)” 


This statute does not attempt to deal with practice. All 
it does is to provide the form of complaint, and to say that 
form shall be sufficient. It only relates to one of the plead- 
ings. Legislatures often declare what shall constitute prima- 
facie evidence. The provision of the Constitution here al- 
leged to be violated obviously was meant to have the code 
of practice, whatever it might ‘be, aniform throughout the 
State. This statute applied to every Court in the State where 
such a suit is brought. It applies to every case of delin- 
quency of tax on property such as is involved here. It 
does not attempt in any way to control or determine the 
practice of the Court in the case; and therefore the conten- 
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tion of the defendant is neither within the letter nor spirit 
of the provision in question, It is a general law applicable 
to all cases of Jike character. 

But the Legislature has the power to provide summary 
proceedings for the collection of taxes, and within the 
limitations pointed out in our original brief may exercise 
the widest discretion in selecting the means of collecting 
taxes. It may provide one mode for one class and another 
for another. It may use distraint as to one kind of property : 
and suit as to another; but whatever the mode adopted, it 
can shape it as it will, always recognizing those rights that 
inhere in the citizen, and which cannot be taken from him 


in any free Government. 

Aud we especially insist that that paragraph of the Con- 
stitution which inhibits the passage of special acts regulat- 
ing the practice of courts of justice has no relation to, nor 
was it intended in any way to control, the State in the 
matter of the collection of taxes. ‘That provision has rela- 

4 tion alone to such cases as are ordinarily within the juris- 
diction of courts, and must be presumed to have been so 


intended, and cannot be construed so as to affect the power 
of the State in determining upon the mode in which it will 
proceed to enforce the payment of taxes; and especially is 
this so since the Constitution enjoins upon the State Legis- 
lature the duty of passing “all laws necessary to carry out 
the provisions” of article XIII. This places the remedies 
exclusively with the Legislature, and authorizes the Legis- 
lature to do whatever its judgment may dictate in this 


matter. 

We therefore respectfully submit that the law in question 
does not violate any provision of the Constitution of the 
State. 


Gro. A. Jonnson, Alt’y-Gen’l, 

S. SHELLABARGER, 

J. M. WILson, 

For Plaintiffs in Error. 
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> THE PEOPLE OF THE STATE OF CALIFORNIA, 
: 

| 

vs. 


THE SOUTHERN PACIFIC RAILROAD COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR — 
THE DISTRICT OF CALIFORNIA. i. 


FILED SEPTEMBER 28, 1886. 


tion of the defendant is neither within the letter nor spirit 


of the provision in question, It is a general law applicable 
to all Cases of like character. 

But the Legislature has the power to provide summary 
proceedings for the collection of taxes, and within the 
limitations pointed out in onr original brief tnay exercise 
the widest discretion in selecting the means of collecting 
taxes. It may provide one mode for one class and another 
for another. It may use distraint as to one kind oj property 
and suit as to another: but whatever the mode adopted, it 
can shape it as it will, always recognizing those mglhts that 
inhere in the citizen, and which cannot be taken from him 
in any free Government. 

And we especially insist that that paragraph of the Con- 
stitution which inhibits the passage ol special acts regulat- 
ing the practice of courts of justice has no relation to, nor 
Wus it intended in any way to control, the State in the 
matter of the collection of taxes, ‘That provision has rela- 
tion alone to such cases as are ordinarily within the juris- 
diction of courts. and must be presumed to have been so 
intended, and cannot be construed so as to affect the power 
of the State in determining upon the mode in which it will 
proceed to enforce the payment of taxes; and especially is 
this so since the Constitution enjoins upon the State Legis- 
lature the duty of passing “all laws necessary to carry out 
the provisions” of article XIII. This places the remedies 
exclusively with the Legislature, and authorizes the Legis- 
lature to do whatever its judgment may dictate in this 
niatter, 

We therefore respectfully submit that the law in question 


does not violate any provision of the Constitution of the 


State. 


Gro. A. Jonnson, Alt y-Gen’l, 
S. SHELLABARGER, 
J. M. WILson, 
For Plaintiffs in Error. 
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JUDD & DETWEILER, PRINTERS, WASHINGTON. 


SUPREME COURT OF THE UNITED STATES. 


COMPANY 


STATES FOR 


PEOPLE OF CALIFORNIA V8. SOUTHERN PACIFIC R. R. CO. ] 


| Complaint. 


In the Superior Court of the State of California in and for the City 
and County of San Francisco. 


THe PreorPLeE oF THE STATE oF CALIFORNIA, Plaintiff. 
THe SouTHerN Paciric Rartroap Company (a Corporation), De- 
fendant. 

Comes now the plaintiff and complains of said defendant, 
The South rt) Pacitie Railroad Company, and for CAUSC ot action 
States: 

|. ‘That the said defendant is, and for more than a year last past 
has been, a corporation organized and existing under the laws of 


mm, 


said State, and during all that time has been and still is the owner 
of and operating a railroad in the counties of Fresno, Kern, 
2 Los Angeles, Monterey, San Benito, San Bernardino,San Diego, 


San Mateo, Santa Clara, Santa Cruz, Tulare, and in the city 
and county of San Francisco, in said State 

2. Plaintiff avers that on the 18th day of August, in the year 
ISS3. the State board of equalization ussessed the franchise, 
roadway, road-bed., rails, and rolling-stor kK Ol the defendant aut the 
sum of $15,000,000.00; that the board apportioned the said assess- 
ment as follows: . 

To the county of Fresno the sum of $267,692.00. 

To the county of Kern the sum of $2,291,281.00. 

To the county of Los Angel s the sum of 8$2,127,202.00. 

To the county of Monterey the sum of $735,742.00. 

To the countv of San Benito the sum of $265,511.00. 

‘To the county of San Bernardino the sum of $2,615,557.00. 
> To the county of San Diego the sum of $2,371,603.00. 

To thi city and county of San Francisco the sum of $109-- 
SS+4.00. 

To the county of San Mateo the sum of $374,759.00. 

To the county of Santa Clara the suin of SSS5.339.00. 

‘To the COUnLY of Santa Cruz the sum of 832.099.00: and to the 
COUNTY of ‘Tulare the sum of $925,351.00. 

o. That the defendant is indebted to the plaintiff for State and 
county taxes for the year eighteen eighty-three in the following 
sums: 

lor State taxes, in the sum of sixty-four thousand six hundred 
and ten dollars. 

For county taxes of the county of Fresno in the sum of $5,488.02. 

lor county taxes of the county of Kern in the sum of $26,418.46. 

For county taxes of the county of Los Angeles in the sum of 
$19,016.03, — | 7 

For county taxes of the county of Monterey in the sum of 
$8,115.23. : 

lor county taxes of the county of San Benito in the sum of 
$3,170.03. 
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4 For county taxes of the county of San Bernardino in the 
sum of $27,803.37. 

For county taxes of the county of San Diego in the sum of 
$32,158.93. 

For city and county taxes of the city and county of San Francisco 
in the sum of $1,318.60. 

For county taxes of the county of San Mateo in the sum of 
$4,320.74. 

For county taxes of the county of Santa Clara in the sum of 
$8,170.21. 

For county taxes of the county of Santa Cruz in the sum of 
$418.24;’ and for the county taxes of the county of Tulare in the 
sum of $10,669.29. 

Together with five per cent. added to each of said several sums 
for non-payment of taxes, and also for interest on each of said several] 
sums at the rate of two per cent. per month from the dist day of 
December, 1883, and for costs and counsel fees, as provided by law. 

Wherefore plaintiff demands judgment for said several 
O sums, and prays that an attachment may issue in form, as 
prescribed in section 540 of the Code of Civil Procedure, 
JAMES A. WAYMIRE, 
W. TT. BAGGETT, 
Attorneys for the Plaintiff and the Controller. 

(Endorsed:) Filed Feb. 23d, 1884. Wm. T. Sesnon, clerk, by 

J. D. Ruggles, deputy clerk. 


6 Authorization that Jas. A. Waymire and Wm. T. Baggett Begin 
Action Ag’st Defendant. 


In the Superior Court of the State of California in and for the 
City and County of San Francisco. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
Us, 


THE SOUTHERN Paciric RartLroap Co.. Defendant. 


I hereby authorize James A. Waymire, Esq., and Wm. T. Baggett, 
Esq., to begin an action in the proper court against the above- 
named defendant in the name of the People of the State of Califor- 
nia, in accordance with law, to collect the delinquent taxes for 1883 
upon the property of said defendant assessed by the State board 
of equalization, together with all costs, penalties, interest, and attor- 
ney’s fees allowed by law. I also authorize the said attorneys 
to sue out attachments and to take all other steps necessary to 
the collection of said moneys. 

Sacramento, Feb. 21, 1884. 

JOHN P. DUNN, 


Controller. 


Endorsed: Filed Feb. 23, 1884. Wm. T. Sesnon, clerk, by J. D. 
Ruggles, dept. clerk. 


THE SOUTHERN PACIFIC RAILROAD COMPANY, » 
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Affidavit of J. £. Foulds. 


STATE OF CALIFORNIA, 


hg ’ e ’ ’ ° SS he 
City and County of San Francisco, | 


In the Superior Court of the City and County of San Francisco, State 
of California. 
Tue PEOPLE OF THE STATE OF CALIFORNIA, PI’ff, 
VS. 
Tue SoutHern Pactric R. R. Co., Def ’t. 


J. E. Foulds, being first duly sworn, on oath says that he is one of 
the permanently retained attorneys of the said defendent; that there 
has been no extension of time to answer the complaint in said action 
granted either by order or stipulation ; that the time to answer ex- 
pires on the 4th day of March, 1884, and that said defendant can- 
not within said time obtain the facts necessary to its defense ; 
that in order to present said defense it will be necessary to make 
examination of records in Sacramentoand other counties in the 
state, and such examination cannot be concluded before the 25th 

day of March, 1884, as affiant is informed and believes. 
S Wherefore said defendant prays for an order of said court 
extending its time to answer, demur, or plead in said action 
to the 25th day, of March, L854. 
J. E. FOULDS. 


Subscribed and sworn to before me this 5d day of March, 1884. 
J. D. RUGGLES. 
Deputy County Clerk. 
endorsed: Filed March 3, 1884. Wm. T. Sesnon, clerk, by J. D. 
Ruggles, dept. clerk. 


5 Order that Defendant Have Further Time to Plead. 


In the Superior Court of the City and County of San Francisco, 
State of California. 
Tue PEOPLE OF THE STATE OF CALIFORNIA, PI’ff, 
Us. 


Tue SourHern Pactric RAILROAD Co., Def ’t. 


(;ood cause being shown, the time to answer, demur, or plead LO 
the complaint in the above-entitled action is hereby extended to 
and including the 25th day of March, 2854. 

San Francisco, March 3d, 1854. 


JNO. F. FINN, Judge. 

Endorsed : Service of a copy of within order is hereby admitted this 
lth day of March, A. D. 1884. James A. Waymire. W. T. Baggett. 
Filed Mareh 4, 1884. Wm. T. Sesnon, clerk, by Wm. J. Right- 
mire, dep. clerk. 
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1G Order that the Writ of Attachment Issue. 
In the Superior Court of the State of California in and for. the City 
and County of San l’ranecisco. (Dep tm t o.) 
Tre PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
is. 
Tur Soutuen Pactric RaAiLroap Company, Defendant. 

It is ordered in the above-entitled cause that the clerk issue the 
writ of attachment as demanded by the plaintiff. 

March 6th, 1884. oe eer 

INO. F. FINN, Judge. 

Endorsed: Filed March 7th,1884. Wm. 'T. Sesnon,clerk, by Wim. 

J. Rightmire, dep. clerk. 


11 Answer. 


In the Superior Court of the City and County of San. Francisco, 
State of California. 


Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 


iis i 7 -~ 
‘ , , No.11835-3. 
THe SourHern Paciric Rartroap Company, Defend- | 

ant. 


Now comes the defendant and, answering the complaint of plaintiff 
filed herein— 
L. 


Denies each and every allegation in said complaint had, made, or 
contained; denies that it now is or ever has been a corporation 
organized or existing under the laws of the State of California. or 
that it now is or ever has been the owner or operator of a 
railroad in the counties of Fresno, Kern, Los Angeles, Monterey, 
San Benito, San Bernardino, San Diego, San Mateo, Santa Clara, 
Santa Cruz, Tulare, or in the city and. county of San Francisco, in 
sald State, except as hereinafter specifically set: out; denies that on 
the LSth day of August, 1555, or al any other time, the State board 

of equalization assessed the franchise, roadway, road-bed, rails, 
12 or rolling-stock of defendant at the sum of $13,000,000.00, 

or any other sum; denies that said board ever appor- 
tioned said pretended or any assessment to the county of Fresno 
in the sum of $267,692.00, or any other sum; to the county 
of Kern, in the sum of S229] YS1L.O0. or any other sum; to the 
county of Los Angeles in the sum of $2,127,202.00, or any other sum ; 
to the county of Monterey in the sum of $735,742.00, or any other 
sum; to the county of San Benito in the sum of $263,511.00, or any 
other sum; to the county of San Bernardino in the sum of $2,615.- 
007.00, orany other sum ; to the to the county of San Diego in the sum 
of $2,571,603.00, or any othersum ; tothe city and county of San Fran- 
cisco in the sum of $109,884.00, or any other sum ; to the county of 
San Mateo in the sum of $374,739.00, or any other sum ; to the county 
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of Santa Clara in the sum of $885,559.00, or any other sum ; to the 
county of Santa Cruz in the sum of $52,099.00, or any other sum ; 
to the county of Tulare in the sum of $925,551.00, or any other sum ; 
denies that it is indebted to plaintiff for State or county or any taxes 
for the year 1883, or for any other year, In any sum or sums 
13 whatever; denies that it 1s indebted to plaintiff for State or any 
taxes in. the sum of sixty-four thousand six hundred and ten 
($64,610.00) dollars, or any other sum; or for county taxes for the 
county of Fresno in the sum of $3,488.02, or any other sum; or for 
county taxes fer the county of Kern in the sum of $26,418.46, 
or any other sum; or for county taxes for the county of Los An- 
geles in the sum of $19,016.03, or any other sum ; or for county 
taxes for the county of Monterey in the sum of $5,115.25, or any 
other sum; or for county taxes for the county of San Benito in 
the sum of $3,170.03, or any other sum; or for county taxes for 
the county of San Bernadino in the sum of $27,802.97, ‘or any 
other sum; or for county taxes for the county of San Diego in the 
sum of $32,158.95, or any other sum; or for county taxes for the 
city and county of San Francisco in the sum of $1,518.60, or any 
other sum ; or for county taxes for the county of San Mateo in the 
sum of $4,320.70, or any other sum; or for county taxes for the 
county of Santa Clara in the sum of $8,170.21, or in any other 
14 sum; or for county taxes for the county of Santa Cruz in the 
sum of $418.24, or any other sum; or for county taxes for the 
county of Tulare in the sum of $10,669.29, or any other sum, as 
alleged in said complaint, or at all. 

Denies that it is indebted to plaintiff in the sum of five or any per 
cent. added to each or any of said several sums for non-payment of 
said alleged or any taxes; denies that it is indebted to plaintiff for 
Interest on each or any of said several sums at the rate of two or 
any per cent. per month from the 3lst day of December, 1855, or 
from any other time or day, or tor costs or counsel] fees, ius provided 
lor by law, or at all. 

Defendant refers to and makes part of this subdivision the matter 

stated in subdivisions two to thirty -live of this answer. 
LS And for further and separate answer defendant avers 
as follows: 


LT. 


Defendant a corporation—Its place of business—Line of road— 
Stock holders. 

The defendant is a corporation existing under the laws of the 
LTnited States and of the State of California (as will hereafter more 
fully appear). The principal place of business of defendant now 1s, 
and for many years last past has been, in the city of San Francisco, 
State of California. Some of its stockholders and members now are 
and ever have been citizens of the United States, resident in said State 
of California: and SOInNe of its stockholders and members now ware 
and ever have been citizens of the United States, resident in States 
other than the State of California. In the year 1868 it was duly or- 
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yanized under an act of the Legislature of the Siate of California, 
approved May 20th, 1861, entitled “An act to provide for the in- 

corporation of railroad companies and the management of the 
16 affairs thereof, and other matters relating thereto “a and. the 

term of its existence was fived at fifty years from the date of 
its organization ; and it is still a corporation, duly organized under 
said law, except in so far as its organization, existance, and character 
may be affected or modified by the lederal statutes hereinafter re- 
ferred to. 

[Tl. 


Ss. P. R. R.—The uses and purposes thereof. 


As such corporation it constructed a line of railroad and procured 
the rolling-stock and all appurtenances thereunto belonging, known 
and designated as the Southern Pac ific Railroad (oft California). de- 
scribed as follows: Commencing on the waters of the Pacifie Ocean 
in the city and county of San Francisco, and extenfding gi a south- 
erly direction through portions of the county of San Francisco and 
through the county of Santa Clara to Tres Pinos, in the county of 
San Benito, with a branch threfrom running from Carnadero, 
in the county of Santa Clara, to Soledad, in the county of 
Monterey. Said line of railroad also extends from Huron, in 
Fresno county, to Goshen, in Tulare county, and thence in a 
southerly direction by Way of Tehapechi Pass, Mojava, and 

Los Angeles to the Colorado river at Fort Yuma, 
17 with three branches from said line at Los Angeles, extend- 

ing respectively to Santa Monica, Wilmington, and Santa 
Ana, In the county of Los Angeles. Said line of ratiroad is con- 
nected with the Texas and Pacific railroad, at Sierra Blanca, in the 
State of Texas, by three railroads, to wit, the Southern Pacifie rail- 
road (of Arizona), extending from Fort Yuma to the eastern bound- 
ary line of Arizona; the Southern Pacific railroad (of New Mexico), 
extending from said eastern boundary line across New Mexico to 
the western boundary of Texas, and the Galveston, Harrisburg and 
San Antonio railroad, extending from said last-named boundary to 
Sierra Blanca. Said several railroads are operated as one continuous 
line from a point near Marshall, in Texas, to the Pacific Ocean at 
San Francisco, for the uses and purposes and in the manner con-: 
templated by the acts of Congress hereinafter referred to. 

From Tres Pinos to Huron the said Southern Pacific railroad 

has not been completed, but, pending its construction, con- 
18 nection between said points is ‘made over the lines of the 

Central Pacific railroad. Defendant has completed the con- 
struction of the road from said Southern Pacific railroad to ihe 
Colorado river, at or near the Needles, to connect with and has there 
connected with the Atlantic and Pacific railroad hereinafter referred 
to, making a continuous line from Springfield, in the State of Mis- 
souri, to the Pacific Ocean, as contemplated by the act of Congress 
hereinafter referred to chartering the Atlantic and Pacific Railroad 
Company. 


~ 


THE SOUTHERN PACIFIC RAILROAD COMPANY. 
LV. 
Length of road in the several counties. 


Of said Southern Pacifie railroad (of California) there had been, 
prior to the first Monday in March, LSS5, completed, and there was 
in operation in the several counties through which it runs, 780.74 
miles, to wit, in the city and county of San Francisco, 7.56 miles; 
in the county.of San Mateo, 25.10 miles; in the county of Santa 
Clara, 59.30 miles; in the county of Santa Cruz, 2.15 miles; in the 
county of San Benito, 17.65 miles; in the county of Monterey, 49.28 
miles: in the county of Fresno, 17.95 miles: in the county of Tulare, 

OLDS mile _ in the county of Khe iF Lood.47 miles: in the 
ly) county of Los Angeles, 142.48 miles: in the county of san 

Bernardino. S5.19 miles, and in thi counLYy of San rego, 


IDS.S5 miles. and all within the State of California. 
V. 
Act of Congress of July 27th, 1S66—Atlantic and Pacifie act. 


On the 27th day of July, 1866, the Government of the United 
States undertook to construct or cause to be constructed a line of 
railroad irom a point at or near the town of Springfield, in the State 
of Missouri, LO the headwaters of the Colorado Chiquito, and thence 
along the thirty-fifth parallel of latitude, as near as might be found 
suitable for a railroad route to the Colorado river at such point as 
might be selected, and thence by the Most practicable and eligible 
route to the Pacifie ()cean. and LO that end Conger SS passed an act 
entitled “An act granting lands to aid in the construction of a rail- 
roud and telegraph line from the States of Missouri and Arkanas to 
the Pacific coast,” which act was approved on said 27th day of July, 
L866, and to said act defendant here refers by title and makes it part 

of this unswer. 
20 (See United States Statutes at Large, vol. ] L, page 292.) 
By said act certain persons therein named were made and 
erected into a corporation under the Thikiiie and style of the “Atlantic 
and Pacific Railroad Company.” 
Vi. 
Intent of Congress In passing acts of 1866. 

The intent and purpose of Congress In passing said act was to 
secure the completion of a railroad from the Missour river to the 
Pacific Ocean, with a branch to San Francisco, and to secure the use 
thereof for all time to come to the Government of the United States 
for the transportation of its mails, troops, munitions of war, and 
public stores. 

VII. 
Like privileges and immunities granted to defendant. 


To facilitate the construction of said road the Government of the 
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United States, by said act of Congress, adopted the defendant as the 
instrument or agent of the United States, and conferred upon de- 
fendant the same powers and tlothed defendant with the same 
privilegesand immunities which it conferred upon and clothed the 
Atlantie and Pacific Railroad Company with, except that the said 
defendant was to construct only that portion of said railroad be- 
tween the Colorado river and the city and county of San Francisco. 


21 VIII. 


Acceptance of the conditions. 


Said Atlantic and Pacific Railroad Company organized under said 
act and obtained bona fide subscriptions to the stock of said company 
to the amount of one million dollars, with ten per centum paid 
within two years after the passage and approval of said act of Con- 
gress, and said company and defendant, immediately after the pass- 
age of said act, accepted the terms and conditions thereof and have 
duly complied therewith. 


4 
Roads constructed under said act. 


Said Atlantic and Pacific Company has fully completed the whole 
of said road from Springfield to the Colorado river, and defendant 
has constructed said road as aforesaid to Mojava, with the exception 
hereinbefore set out. 

X. 
Act of Congress of March 5d, 1871—Texas Pacific act. 


On the 3d day of March, 1871, the Government of the United 
States undertook to construct or cause to be constructed a line of 
railroad from Marshall, in the State of Texas, to San Diego, in the 

State of California, and from said line of road at the Colorado 
22 river to construct or cause to be constructed a line of railroad 

which would connect the road from Marshall to San Diego 
with the line of road provided for in the act of Congress of July 
27th, 1866, hereinbefore referred to,and by means of said connecting 
road to connect the road from Marshall to San Diego with the city 
of San Francisco, and to that end Congress passed an act entitled 
“An act to incorporate the Texas Pacific Railroad Company and to 
gid in the construction of its road, and for other purposes,” approved 
March 3d, 1870, and subsequently, on the 2d day of May, 1872, 
passed an act entitled “An act supplementary to an act entitled An 
act to incorporate the Texas Pacific Railroad Company and to aid 
in the construction of its road, and for other purposes,” approved 
March 3d, 1871. ‘To said acts defendant here refers by title and 
makes them part of this answer. (See vol. 16, U.S. Statutes at 
Large, 573; vol. 17, id., 59.) 
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XI. 


Provisions of said acts accepted by the ‘Texas Pactfie Railroad (’om- 
pany and by defendant—Their work thereunder. 


Immediately after the passage of said act of March, 1871, the 

Texas Pacitie Railroad Company was organized 1n pursuance 

23 ' thereof, and it and defendant accept d all the terms and COll- 

ditions of each of said acts of 1871 and LS72, and have fully 

and in every respect complied therewith and under them, and in 

compliance with the spirit and intent of said acts have completed 
the roads mentioned in the third subdivision of this complaint. 


XII, 
Intent of Congress in passing the acts of 1871 and 1872. 


The purpose of Congress in passing said acts was to Insure the 
transportation of the mails, troops, munitions of war, supphes, and 
stores of the United States, and to that end Congress expressly de- 
claured in said acts that no act of said companies, or either of them, 
nor any law of any State or Territory should ever impede, delay, or 
prevent sald companies, or either of them, from performing their 
obligations LO the L nited States in that regard. 


NIT. 


The State of California eontirms an vests in the Southern Pacifie 
Railroad Company the riglits. privileges, franchises, power, 
24 an- authority eranted LO or vested in said COM MpAny by the 


several acts of ¢ ‘oner Ss. 


On the 4th day of April, 1S70, the Legislature of the State of Cal- 
ifornia Piss dan act entitled “An act to aid in clving effect to an 
act ol Convress re lative lO the Southern Pacific Railroad Company.” 
bv the terms of said aet and to enable sed colnpany to comply 
with the act of (¢ ongeress of July 2 7Tth, IS66, hereinbefore pleaded, 
and all other aets of Congress then in force or which might there- 
aiter be enacted, it was provided that thie right to construct, mMain- 
tain, and operate, by steam or other power, the said railroad men- 
tioned in said acts of Congress, and all the rights, privileges, fran- 
chises, power, and authority conferred Upoth OF granted to or vested 
in said COMTI pany by the said acts of Conere ss, and any acts of (lon- 
Press which might thereatter be enacted should be confirmed and 
vested in the defendant. Said act now Is, and ever since said ith 
day of April, 1870, has been, in full force and effect. (Statutes 1870, 
}). SS.o. ) 


25 ALV. 
Indebtedness of defendant secured by mortgage. 


On the first day of April, 1875, the defendant was indebted to 
divers persons, citizens of the United States, ana many of them then 
and now citizens and bona fide residents of the State of California, in 
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large sums of money advanced to construct and equip the railroad 
here inbefore described. ‘lo Secure the payment of such indebted- 
ness the defendant, on the said first day of April, 1875, executed 
and delivered a mortgage upon said Southern Pacifie railroad, its 
franchises, and all rolling-stock and appurtenances, and upon a large 
number of tracts of land, aggregating over eleven million ot acres, 
situated in different counties in the State of California, which said 
tracts of land then were, and ever since have been. the property ot 
defendant. Said indebtedness amounts to the sum of forty-six 
million of dollars, and no part thereof has ever been paid except 
the accruing interest, and the whole thereof is now, and since the ex- 
ecution of said mortgage has be B. & valid and subsisting iIndebted- 
ness against said company, and,has been and still is secured by said 


P wn) 


mortgage, a copy of which, with the endorsements thereon, is here- 
unto annexed and made a part hereof, marked Exhibit “ A.” 


xX \ 
26 Mortgage lands—Mode and manner of assessment—Payment 
of taxes, 


The lands mentioned in the preceding subdivision are not, and 
never have been, In any way connected with the railroad business 
of the defendant. They are agricultural and grazing lands, held, 
owned, and used for farming and grazing purposes, and are situated 
as follows in the counties oft the state of California, and are dlis- 
tributed in the respective counties in the following quantities: In 
Santa Clara county, 3,158 acres; San Benito county, 1,879 acres; 
Monterey county, 1,579 acres; Stanislaus county, 52,242 acres; Mer- 
ced county, 20,650 acres; Fresno county, 18,789 acres; Tulare 
county, 260,515 acres; Kern county, 168,096 acres; Los Angeles 
county, 35,053 acres; San Bernardino county, 30,686 acres; San 
Diego county, 5,787 acres. 

Said lands and all of them, for each of the vears 1880, 1881, 1882, 
and 1883, were assessed by the assessors of the respective counties In 
which they are situated at their full cash value, and no deduction 
from said value was made or allowed on account of said mortgage 
or the indebtedness secured thereby. On the contrary, the laws 

of the State of California under which said assessors 
27 acted In making said assessments prohibited any deduction 

from said values on account either of the mortgages or the 
indebtedness secured thereby. In each of said years the defendant 
paid in full, at the time the same became payable, all the taxes levied 
upon said lands, amounting in the aggregate, for State, county, and 
municipal purposes, to $112,947.40. The laws of the State of Califor- 
nia, then and ever since in force, provide that in the assessment and 
valuation of lands of like character and situation, and in every re- 
spect similar both in quality and use, not owned by railroad or other 
quasi-public corporations, a mortgage thereon by which a debt is 
secured shall, for the purposes of assessment and taxation, be deemed 
and treated as an interest in the property affected thereby, and that 
in the assessment and valuation of such property for the purposes 
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of taxation the value of said mortgages shall be deducted therefrom, 
and the owner of said lands or property only assessed and taxed for 
the value in excess of the value of the mortgage. 
To assist the assessor in the in the performance of his duties and 
to enable him to make the deductions aforesaid, the laws of 
28 the State of California make it the duty of the recorder of 
each county, annually, on or before the first Monday in 
April, LO transmit LO the assessor a complete abstract of all mort- 
gages by which any debt is secured remaining unsatisfied on the 
i’ cords of his othee iit 12 o clock Like ridian., Ot} the first Monday of 
March of said year; and it is further provided by said laws that 
should any such list be found to contain any instrument relating 
to lands situated in more than one county it shall be the duty of 
the assessor to transmit to the State board of equalization all in- 
formation relating thereto, and t shall be thi » duty ‘ of the State 
board to attach an apportionment of valuation of f such instrument 
to be assessed in each county, and to transmit to the assessor of each 
county mentioned as affected in said instrument a statement of 
valuation assessment to be levied against said instrument in such 
COUTLLS (Politieal] (Code, sect. 5675.) In the matter of the valua- 
tion of its said lands for the purposes of taxation the defendané Is, 


till ever has been, deprived of all the benefits of the said laws 
which provide for the deduction of ind btedness secured by 

vAg on of lands by reason of the pro- 
visions of section 4 of : irtic AXLE the constitution of the 
State of California and the action of assessors In pursuance thereof, 
While all natural persons and all corporations, not quasi-publi 
within the State of California. are entitled to receive, and do receive, 
tha 7 by nefit Oi said laws and the deduction required to be made 


a mortrvavce from the Valuati 
} 
i 


XV 


Nosy ssment by State board of equalization 
On the 18th day of August, 1883, the State board of equaliza- 
tion of the State of California, pretending to act under ; ana by 


virtue of the powers conferred upon it by section 10 of Rapti 
XIII of the constitution of the State of California, dit make 
il pretended ussessment, ior the DUPrDOsSeCs of taxation. Ae the 
fiscal year of said State then next ensuing upon the franchise, 
roadway, road-bed, ame: ial rolling-stock of said railroad against 
defendant. Said pretended assessment was not made Se pal ‘ately 

upon the franchise, roadway, road-bed, rails, and rolling- 
30 stock or any properties of said railroad, but all of said proper- 

ties were blended together in making said assessment, which 
assessment was the 1 and thre re so enter a Upon the minutes of said 
board. Said assessment Is the assessment upon which the several 
tuxes mentioned in the complaint herein are based, and no other as- 
sessinent than the aforesaid was ever made of said property, or anv 
part thereof, for said fiseal] year. Said assessment included all prop- 
erty and kinds of property mentioned in section 3665 of the Political 
Code of California as amended March 9th, 1883, except depots, station 
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oe 


shops, and buildings erected upon the space covered by the right of 
way, Which last-mentioned property was assessed, as provided 1 


a 
a 


said section, by local assessors. 
= VEL. 

State board pretended to assess the whole of said property to <de- 
fendant. 


The State board of equalization in making the said pretended is- 
sessment pretended to assess to and against defendant the full cash aie 
value of said railroad, roadway, road-bed, rails, rolling-stock, and 
franchises, as prescribed in said section 3665, without deducting 
ol therefrom the value of the mortgage or any part thereof given 
and existing thereon as aforesaid to secure the indebtedness 
of said company to the holders of said bonds, notwithstanding, as 
defendant avers, they had full knowledge of the existence of such 
mortgage. 


XVIII. 
State board did not treat said mortgage as an interest in the property. 


In making said pretended assessment the said State board of 
equalization did not deem or treat said mortgage as an Interest In 
said property, but did assess the whole value of said property to the 
defendant in the same manner it would have done had there been 
no mortgage thereon. ~@ 
4h @ 
Authority exercised by State board violates provisions of Fourteenth 
Ameniment. 


Under the constitution of the State of California the board of 
supervisors of the several counties of the State constitute boards 
of equalization for their respective counties, whose duty it is to equal- 
ize the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails,and rolling-stock of railroads oper- 
ated in more than one county of the State, and to such boards the 

owners of all property, except as above stated, have the right 


oz and privilege to apply for the correction of their assessments, 
and have the right and privilege of a hearing before the said +: 


local boards of equalization. By the provisions of the constitution 
of California and the laws in pursuance thereof this right and priv- 
ilege, or any right or privilege, to be heard in relation to assessments 
is denied to defendant in respect to the property in question ; all of 
which defendant avers is contrary to the provision of the Fourteenth 
Amendment to the Constitution of the United States, which de- 
clares that no State shall deny to any person within its juris- 
diction the equal protection of the laws. 


XX. 


Further violation of the Fourteenth Amendment. 


The power conferred upon the State board of equalization by sec- 
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tion ten of article XIII of the constitution of California violates the 
provision of the Fourteenth Amendment to the Constitution of the 
United States which declares that no State shall deprive any person 
of life, liberty, or property without due process of law, for that said 
section, as to such power, is self-executing and complete, and does 
not provide for personal or other notice to be given to the parties to 

be affected by the exercise of such power, and does not pro- 
Oo vide for a full or any oppertunity of time, place, or tribunal 

for such parties to be hie ard in defense of their rights, and, 
hence, under and by said provision of the constitution of the State of 
California, the lability of owners of such property to taxation and 
the amount thereof may be fixed without notice to them or an 
opportunity to be heard. 

8 
further discrimination. 


The provision of section four of the constitution of the State of 
California, providing for the assessment of the property of railroad 
and other quasi-public corporations, is in contravention of the pro- 
visions of said Fourteenth Amendment of the Constitution of the 
United States in that it discriminates against such corporations In 
this: that whereas, under said section four of said article XIII of the 
constitution of the State of California, if the property of natural 
persons or corporations not quasi-public has a mortgage, lien, or in- 
cumbrance thereon they are not liable to assessment or taxation upon 
such property, but only upon the value of their interest in such. prop- 
erty over and above the value of such mortgage, lien, or incum- 
brance, whereas in the case of the property of railroad and other 

quasi-public corporations no such allowance or deduction is 
od made, had, or allowed with respect toany mortgage, lien, or in- 

cumbrance there may be upon such property, and also in this: 
that while the tenth section of article XIII of the constitution of 
the State of California provides the same mode for the assessment of 
the franchises, roadway, road-bed, rails, band | rolling-stock of all 
railroads operated in more than one county, whether such prop- 
erty be owned by railroad or other quasi-public corporations or by 
private corporations or by natural persons, yet section four of article 
XII of said constitution permits or allows indebtedness secured by 
mortgage, trust deed, or otherwise to be deducted from the value of 
such property only when it is owned by natural persons or corpora- 
ations not quasi-public, and denies such deduction when the property 
is owned by railroad or other quasi-public corporations. 


AXXIT. 


Section 10 of article XIII of said constitution of California pro- 
vides that all property except the franchise, roadway, road-bed, rails. 
and rolling-stock of all railroads operated in more than one county 

in the State shall be assessed in the county, city, city and 
35 county, town, township, or district in which it is situated in 
the manner prescribed by law. 


14 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is situ- 
ated by an assessor elected by the people of such county. 

The assessors of the several counties in the State of California 
have, as the defendant is informed and believes, and so avers, in each 
year since the adoption of said constitution, assessed all moneys, 
eredits, bonds and stocks, dues, franchises, and all other matters and 
things, real, personal, and mixed, capable of private ownership, ges 
uated in their said counties, and all dues and cre me held, owned, 
in the posse ssion of pe rsons resident in said county, to such persons. 

Said assessors for each of said years have aaa to the owners 


and holders thereof, in their respective counties, the indebtedness of 


the defendant secured by the mortgage herein mentioned, but never 
have, nor does the law permit them so to do, made any deduction 
from the assessment of any of the property of this defendant on 
account of the assessments made as aforesaid to the holders of such 
indebtedness. 


a NXITI. 
Further discrimination. 


All owners of railroad property operated in more than one county, 
by virtue of said section ten of — ‘le XIII, are denied any protec- 
tion from the laws of the State of California, which— : 

(a) Require that property shall be taxed in proportion to its value. 

(Db) Require such proportions to be ascertained by il general law. 

(c) Require that before lability be fixed an opportunity to be 
heard must be given. 

(d) Give an appeal from the assessor to board of equalization. 

(ec) Require the assessment to be made in the county, and prohibit 
its being made in localities distant from the situs of the property. 

(f) Which prescribe mode and manner of the assessment. 

And defendant avers that at and before and [ever] since the 
adoption of the constitution of California now in force there 
were and are existing under the laws of said State corporations of 
various kinds formed for the purpose of and actually operating and 
doing business and holding and using and operating property in 
more than one county in said State, and that at all of said times 
there were and there now are divers natural persons, residents of 
said State, operating property In more than one county in said State, 

and that at ail of said times there were and now are railroads 
od owned by corporations formed under the general laws of said 

State. and also by natural persons, which are only operated 
in one county; that by the provisions of section ten of article XII] 
of said State constitution persons operating railroads in more than 
one county in the State have been singled out from all other persons 
operating property in more than one county and denied the right, 
common to all other persons, to appeal for relief from overvaluations 
of their property by assessors to the local board of equalization, and 
denied the rights and privileges accorded by the laws to all other 
persons in that respect. 
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Corporations in said State of California now are, and ever have 
been, formed under general laws relating thereto, and railroad and 
all other corporations, except public corporations formed or or- 
canized tor the government of a —e of the State, now are, 


and ever have been, designated by the laws of California as pri- 
vate corporations. Under the provisions of x ys relating to 


the formation of private corporations such corporations nay be 
formed for any purpos e for whic ly individu: ils or natur: al per- 

OS sons may lawfully associate themselves together, and there 
now exists in California, and ever have existed, corporations 
formed under said laws for fire, marine, mutual life, health, and 
accident insurance; building, constructing, and operating railroads, 
ion-roads, telegraphs, bridges, ferries, wharves, chutes, and 
piers, and for constructing and operating canals, for the purposes of 
uring lands in large tracts and distributing them as homesteads 


ucaquUdTI 
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e corporators, for savings and loans, for mining, for the 
stribution of water in cities and towns; for manufacturing, 
mechanical, and agricultural purposes; for bene te nt, charitable, 


among wl 


and educational] purposes; for cemeteries, agr ultural fairs, and 
various other purposes. 

In said state ol California thre re HOW are . and for more than 
three vears last past have been, various railroads owned, oper- 
ated, and controlled either by individuals, part) Hershipe, or by private 
corporations other than railroad corporations, to wit, by mining and 
manufacturing corporations. There now is, and for more than three 
years last past has been, a railroad in use and | ergs extend- 
Ing from the city of Marysville, in the cou Yuba, to the 

town of Oroville, in the county ol ww in said State, 
oe il distance of Lwenty-seven miles, which sald road now 1s 

and.ever has been operated in more than one county in this 
State and is of the same gauge as the road of this defendant and 
has ever veen operat 7 for like uscs and purposes. 

Said road, with all its equipments, Hnow Is, and for more than 
three years last past has been, in the ownership and under the 
operation and control of one N. D. Rideout, a eitizen of the 
United States and resident of the State of California. 

There now is, and for more than three years last past has 
been, a railroad extending from the town of Santa Cruz, on the 
oer preicteas. and in the county of Santa Cruz, eastward through 
said county and into the county of Monter y to the town of Pajaro, 
il distance ol f about twe rag Se mil s. 

Said road now 1s, and for a long time p: 
ated and used for like purposes for whi h the defendant's ‘road is 
owned, operated, and used, and that the same now Is, and fora long 
time past has been, 1) the ownership and Opn rated by the Pucifie 
Improvement Company, a private corporation formed under the 

laws ot the State of California, which said corporation Is 
40 not, and never has been, a railroad or quasi-public corpora- 
L1on. 

There now are, and for more than five years last past have 

been, divers other railroads owned and operated in said State by 


A 


t has been. owned, oper- 
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corporations other than railroad corporations and by individuals 


and partnerships, and that all of said corporations, individuals, and 
partnerships are the owners of lands which are assessed by the local 
assessors of the various counties in which such lands are situated, 
and all are entitled under the laws of said State to the deductions 
provided for in said laws, and, as said defendant, upon information 
and belief, avers, have been allowed such deductions. 


ei 6 
System adopted by said board violates rules of equality. 


The State board of equalization, in making said pretended assess- 
ment of the said roadway of defendant, did willfully and = de- 
signedly include in the valuation of said roadway the value 

of fences erected upon the land of coterminous proprietors, and 
did willfully and designedly value the said roadway at a greater 
value than the value of other property similarly situated, and 
4] greater than its actual value, upon the ground that such 
increased valuation should be made because the title of de- 
fendant thereto was acquired by condemnation. 

The value of such fences, which were not the property of defendant 
nor the property of the owners of said roadway, and the increased 
value aftixed to the roadway by the system adopted by the board 
are blended in said pretended assessment, and there is no mode or 
means by which such illegal valuation can be separated from those 
which may be legal. 

Defendant, upon its information and belief, avers that the said 
State board of equalization adopted a system of valuation in respect 
toall the property mentioned and referred to in section 10 of article 
XIII of the constitution, which defines the power of said board, 
which system was by said board intended to and which did operate 
unequally, and which was intended to and did violate the rule pre- 
scribed by said section—that all of such property should be assessed 
at itsactual value. The system so adopted was applied by the said 

board in making said pretended assessment of said property 
413 = and in making the assessment of all property in the State over 
which the pretended authority of said board extended. 

Suid system was to include within the value of the roadway the 
value of the fences owned and possessed by coterminous proprietors, 
and to value said roadway at double its actual value, because the 
right thereto was acquired by condemnation. Said system relative 
to the rolling-stock of railroads was to value the same at sixty per 
cent. above its actual cost when new,and to value such rolling-stock 
at double its actual value. Said system relative to the franchise 
was to value it at $2,000.00 per mile, when the actual value, as 
the board well knew, of said franchise as an entirety did not ex- 


ceed twenty-five dollars Said system as to the valuation of other’ 


property to be assessed by the said board was to value it at double its 

actual value. Said system was by the said board adopted and was by 

| it applied in making all assessments made by it, with the intent 
and purpose wrongfully and unlawfully to cause the owners of prop- 
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erty assessed by it to pay double the rate of State and county taxes 

paid by the owners of property assessed by local assessors. 
LL And defendant avers, upon its Information and belief, that 

the said board applied the said 5\ stem 1n making the pretended 
assessment against the property upon which the taxes mentioned in 
the complaint are based; and defendant, upon .its information 
and belief, avers that the said State buard of equalization 
In making said pretended assessment did not value any of said prop- 
erty at its actual value, but did, intentionally and for the purpose of 
making defendant pay an ule qual proportion ol State and county 
tuxes, assess the said property at double its actual value; and 
defendant avers that the general rule in this State has been to 
assess prop rty at not over two-thirds its cash or actual value, and 
that this rule was adopted and acted upon by all local assessors in the 
Stute and bv the said State board, exceptin the exercise of the power 
conterred by section 10, article AIII, of the State constitution for 
said fiscal year, and that all property, save that assessed by the 
sald State board und r said sf ction, has be I} valued and assessed at 
one-third less than its actual value, and that the taxes have been 
collected Ol) valuations SQ) made. 

-% sg 
Defendant's franchise a Y deral Oe, 
And defendant, apon its information and belief, avers that 

45 under and by virtue of the said sevi ral acts of Congress de- 

fendant became, and ever since has been, a Federal co-pora- 
tion, and has held its franchise and exercised all its corporate 
powers under the Government of the United States. 


AAV I. 
Corporate powers in part derived from acts of Congress. 


And defendant, upon its information and belief, avers that if, 
by virtue of the several acts of Congress herein referred to, it did 
not b-come a Federal corporation, vet it holds under the Govy- 
ernmentof the United States all the corporative powersand franchises 
granted to it by the said several acts of Congress as the trustee of 
the suid Government and for the governmental uses and purposes 
specific dl Wn said ucts, 


XAVIILI. 
That the franchise of defendant is not subject to State taxation. 


Under and by virtue of the said several acts of Congress herein- 
before referred to the defendant was, by the Government of the 
United States, selected as the means and instrument of that Gov- 
ernment to construct the railroad hereinbefore described, and to 
keep and maintain the same in repair, to the end that the said Gov- 

ernment might, when occasion required, use the same for the 

1 | transportation of its armies and military stores, and for such 

other purposes as said Government might, in the execution 
Jd—1LUS6 


nen -ertn ee ANT ea AA RA 


sos ae SES 


ls THE PEOPLE OF THE STATE OF CALIFORNIA YS. 


of its powers, desire to use the same. The Government of the 
United States has never given to the State of California the 
right to lay any tax upon the franchise, existence, or operations of 
defendant. Such a tax would hinder and impede the lawful opera- 
tions of the Government of the United States, would hinder, delay, 
and prevent the defendant from performing, as aforesaid, its obliga- 
tions to the United States, and would nullify and prevent the en- 
forcement of the said several acts of Congress. 
XXVITT. 
Whole franchise assessed. 

Said pretended assessment made by the State board of equaliza- 
tion is upon all of the franchises of defendant, and the said board, 
in valuing the same, included the value of all the franchises and 
corporate powers held and exercised fy defendant under said acts 
of Congress. 

AXIX. 
Tax upon the franchise blended with tax upon other property. 


The State board of equalization in making said _pre- 
45 tended assessment included and assessed the franchise of de- 
fendant, and in making said pretended apportionment in- 
cluded in the valuation affixed to the property of defendant the 
value thereof, but such value is not separately stated in said appor- 
tionment, nor upon any assessment-roll or delinquent list of said 
county, but such value is in said pretended apportionment and upon 
the assessment-roll and delinquent list of said county blended with 
the values aftixed to the roadway, road-bed, etc., and cannot on either 
be distinguished or separated from such other values, and the tax 
upon said franchise is in like manner blended with and cannot be 
separated from the tax on said roadway, road-bed, ete. 


+ oe a 
Valuation excessive. 


Neither the franchise, roadway, road-bed, rails, -or rolling-stock 
were assessed by the State board of equalization in said pretended 
assessment at their actual value, or in proportion to their value, but 
were wilfully and intentionally assessed greatly in excess and out 

of proportion to such value, and greatly in excess of and out 
46 of proportion to the rate at which all other property in said 

State is valued for the purposes of taxation, to wit, one hun- 
dred per cent. in excess thereof. 


XXII. 


Sole authority upon which tax is based. 


Said pretended assessment is the only assessment of said property, 
and the pretended tax for non-payment of which this action is 
brought is founded upon said pretended assessment and upon no 
other assessment. 


THE SOUTHERN PACIFIC RAILROAD COMPANY. 1) 
eo Gis 
State tax void. 


The defendant, upon its information and _ belief, avers that the 
State board of equalization never at any time did for the said fiscal 
year fix or determine any rate of taxation for the State purposes, and 
that the sum and the whole thereof claimed in the complaint for 
State taxes for said fiscal year is illegal and void. 


AXXITT. 


Plaintiff’s causes of action based upon assessment by State board of 
equalization. 


On the 18th day of August, 1885, the State board of equalization of 
the State of California, pretended to act under and by virtue of the 
powers conferred upon it by section ten of article XIII of 
vi the constitution of the State of California, did make a pre- 
tended assessment for the purposes of taxation for the fiseal year 
of said State then next ensuing upon the franchise, roadway, road- 
bed, rails, and rolling-stock of the railroad hereinbefore deseribed, 
and known as the Southern Pacific railroad, against this defendant ; 
that sald pretended ussessment was not made separately upon the 
franchise, roadway, road-bed, rails, and rolling-stock of said railroad, 
but all of said properties were blended together in making said assess- 
ment, which assessment was then and there so entered upon the 
minutes of said board. Said pretended assessment is the assessment 
upon which the several taxes mentioned in plaintiff’s complaint are 
claimed to be due, and that no other assessment than such pre- 
tended assessinent Was ever made against or upon said property or 
any part thereof. 
AAAILYV. 
Tender. 


On the ninth day of November, 1885, the defendant, while then 


and now denying all lability upon said pretended assess- 
1S ment, and claiming that all of the proceedings had in 


relation thereto were in violation of law and the rights 
of this defendant, tendered and offered the said plaintiff the sum 
of $125,806.31, in United States gold coin, in part payment of 
the tax claimed, with an agreement that the receipt of said sum 
should not prejudice the plaintiff in any legal rights; and de- 
fendant now brings said sum into court and offers the same 
to plaintiff, and, if refused by plaintiff, subjects the said sum to 
such orders or judgments as the court may make In the premises ; 
and defendant avers that of the sum so tendered it tendered 
specifically for the benefit of the State and on the amount claimed 
bv the State the sum of $38,766.00, and on account of the various 
county taxes claimed it tendered sums as follows, to wit: 
or the county of Fresno the sum of $2,092.82. 
For the county of Kerns the sum of $15,851.07. 


: 
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For the county of Los Angeles the sum of $11,409.62. 
For the county of Monterey the sum of $4,869.14. 
For the county of San Benito the sum of $1,902.02. 
For the county of San Bernardino the sum of $16,682.02. 
For the county of San Diego the sum of $19,295.56. 
For the county of San Francisco the sum of $791.16. 
For the county of San Mateo the sum of $2,002.45. 
For the county of Santa Clara the sum of $4,902.15. 
For the county of Santa Cruz the sum of $250.‘o. 
lor the county of Tulare the sum of $6,401.57. 

And ever since has and now keeps said tender good. 


AAXY. 
No rules or regulations. 


49 Said State board of equalization has neverat any time made or 
adopted any rule or regulation relative to the assessment or 
valuation of railway property of any kind, nor has it ever made or 
adopted any rule to govern or regulate its proceedings in the exer- 
vise of the powers conferred upon it by section 10 of article XIII of 
the constitution of California. 
Wherefore defendant prays it be hence dismissed with costs. 
J. E. FOULDS, 
Attorney for Defendaut. 
S. W. SANDERSON anpb 
CREED HAYMOND, 
Of Counsel. 


Ve rification. 


STATE OF CALIFORNIA, } 
City and County of San Francisco, ' 


> 88: 


J. L. Willcut, being first duly sworn, on oath says that he is 
an officer, to wit, the secretary, of the corporation defendant 
herein; that he has read the foregoing answer and knows the con- 
tents thereof; that the same is true of his own knowledge except as 
to those matters therein stated on his own information or belief, and as 
to those he believes it to be true. , 
J. L. WILLCUTT. 


Subscribed and sworn to before me this 19th dav of March. A. D. 
1884. : 
[ NOTARY’s SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


50 “ Exuisit A.” 
This indenture, made and entered into this the first day of April, 


A. D, 1875, by and between the Southern Pacific Railroad company, 
a railroad corporation duly incorporated and organized under and . r 
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in pursuance of the laws of the State of California, party of the 
first part, and D. O. Mills and Lloyd ‘Tevis, of the city and county 
of san lranciseo, California, parties of the second part, witnesseth 
that— 

Whereas the said party of the first part desires to complete the 
construction and equipment of its railroad and telegraph iines in 
the State of California, running from the city of San Franeisco ina 
southerly and southeasterly direetion by Way of Carnadero Junction, 
Salinas Valley, and Polonio Pass to the Colorado river, at or near 
the “* Needles :” also from Carnadero Junction to San Benito: also 
from Los Gatos creek via Goshen to the junction with the first-men- 
tioned line between Poso creek and Kern river; also from the june- 
tion near Tehachapi Pass Via [os Ang l $s to the ‘Texas Pacifie rail- 
road, near fort Yuma, and also from f.os Angeles to Wilmington, 
on San Pedro Bay, aggregating eleven hundred and fifty miles of 
railroad and telegraph line, and to cancel its present bonded indebt- 
edn ss for construction secured by a mortgage heretofore made and 
bearing date November first, eighteen hundred and seventy, and to 
that end intends and is about to issue its first-mortgage bonds upon 
said railroad and telegraph line, ana its rolling-stock, fixtures, and 
franchises, and also upon the lands granted to it by Congress by the 
act of Congress entitled “An act granting lands to aid in the con- 
struction of a railroad and telegraph line from the States of Mis- 
souri and Arkansas to the Pacific coast,” approved July twenty- 
seventh, eighteen hundred and sixty-six, and the act entitled “An 
act to incorporate the Texas Pacific Railroad Company and to aid 
in the construction of its road, and for other purposes,’ approved 
March third, eighteen hundred and seventy-one, not sold or other- 
wise disposed of prior to the execution of this mortgage, aggregating, 
as near as can be estimated, eleven millions of acres: and 

Whereas, heretofore, to wit, on the nineteenth day ot December, 
A. D. eighteen hundred and seventy-four, the board of directors of 
said company, pursuant to the statute of the State of California in 
such Causes made and provided, aba meeting ol said board iit which 
all the members thereot were present, did, by a resolution to that 
effect, which was unanimously adopted and passed, determine and 
direct that first-mortgage bonds Upon Sil railroad and telegraph 
line, its rolling-stock, fixtures, and franchises, and upon said here- 
inbefore-deseribed lands, to the number of forty-eight thousand 
(forty-four thousand of which shall be for one thousand dollars each 
and four thousand of which shall be for the sum of five hundred 
dollars each), in ScVel) series, LO be designat d DY the letters ot the 
alphabet, commencing with the letter “A” and followed by the sue- 
ceeding letters in regular order to the letter “ G,” both inclusive, be 
prepared, executed, and issued by the president and secretary of said 
company ; series “A” to consist of thirteen thousand bonds for one 
thousand dollars each, numbered from one to thirteen thousand, 
both inelusive, and four thousand bonds for five hundred dol- 
lars each, numbered from thirteen thousand and one to seventeen 
thousand, both inclusive: series “ B” to “IF,” both inclusive, con- 
sisting each of five thousand bonds for one thousand dollars each, 
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numbered from seventeen thousand and one to forty-two thousand, 
both inclusive, and series “G” consisting of six thousand bonds for 
one thousand dollars each, numbered from forty-two thousand and 
one to forty-eight thousand, both inclusive ;. all of said bonds being 
payable thirty years after date, with interest at the rate of six per 
centum per annum, payable semi-annually; the said series “A” to 
bear date April first, eighteen hundred and seventy-five, and the 
said several succeeding series to bear such dates, respectively, as the 
board of directors of said company may direct; all of said bonds 
aggregating the sum of forty-six millions of dollars; and 

Whereas the said board of directors, at the meeting aforesaid, and 
in the manner and form and by the vote aforesaid, did further re- 
solve that the said series ra" of said bonds should be executed and 
issued in substantially the following form, and that the sueceeding 
series of said bonds should be in a similar form, with the necessary 
changes to conform to said resolutions or orders, which form is as fol- 
lows, to wit: 


The United States of America. 


‘$1,000 in United States In United States $1,000 


eold coin. gold CON. 


(Vignette.) 
lirst-mortgage bond. 
No. —-. Series “A.” 
The Southern Pacific Railroad Company (of California), 


‘or value received, promises to pay one thousand dollars to Mark 
Hopkins, or bearer, in the city of New York, thirty years from the date 
hereof, with interest thereon at the rate of six per centum per annum 
from said date, payable semi-annually on the first day of October next 
ensuing and on the first day of April and October in each year 
thereafter, in the city of New York, on presentation and surrender 
of the respective coupons hereunto annexed, both principal and in- 
terest payable in United States gold coin at par, dollar for dol- 

lar. 
51 This bond is one of series “A” of the first-mortgage bonds 

issued and to be issued by the said Southern Pacifie Pacific 
Railroad Company in seven series, designated respectively by the 
letters of the alphabet, commencing with “A” and ending with “G,” 
both inclusive; series “A” consisting of thirteen thousand bonds 
for one thousand dollars each, numbered from one to thirteen thou- 
sand, both inclusive, and four thousand bonds for five hundred 
dollars each, numbered from thirteen thousand and one to seventeen 
thousand, both inclusive ; series “B” to“ F,” both inclusive, con- 
sisting each of five thousand bonds for one thousand dollars each, 
numbered from seventeen thousand and one to forty-two thousand, 
both inclusive, and series “G” consisting of six thousand bonds for 
one thousand dollars each, numbered from forty-two thousand and 


— 
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one to forty-eight thousand, both inclusive > all of said bonds being 
payable thirty years after their respective date, with the interest at 
the rate of six per centum per annum, payable semi-annually. 

The said series ot as LO bear date April lirst, f rohit Cl) hundred and 
SC yi Nit -five, and the said several SLUCCE eding series to bear such dates 
resp clive ly as the board of directors of said company may direct : 
all of said bonds door gating the sum of lorty-six millions ol dol- 
lars. 

The holder of any of such bonds is to have no pore ference over 
uhy other hold r of any of said bonds by reuson of any priority in 
date « 

1 of said bonds ure secured by au morioave or deed ot trust 
bearing even date with the bonds constituting series “A,” duly ex- 
ecutea D\ said COMMpany to DD. O. Mills and Lioyd Tevis, Sun Fran- 
cisco, California, as trustees, upon its railroad and telegraph lines in 
the State of California, running from the city of San Francisco in 
a SOUL riy and southeasterly dir clLion by way ot Carnadero June- 


wr the time of Issuing the same or otherwise. 


tion. Salinas Valley and Polonio pass to the Colorado river at or near 
the “ Needles:” also from Carnadero Junction to San Benito; also 
he first-men- 
tioned line between Posa creek and Kern river: also from the june- 


tion near Tehachapi patss via Los Ang les to the ‘Texas Pacitie rall- 
road near Fort Yuma, and also from Los Angeles to Wilmington on 
San Pedro Bay, aggregating eleven hundred and fifty miles of rail- 
road and telegraph line, with all the rolling-stock, stations, fixtures, 
and franchises forthe permanent use thereof, and the appurtenances 
thie reto how owned or hi la, or that bay be he reatter required, by 
said company for the permanent use of said railroad and telegraph 
lines. 


from Los Gatos creek via Goshen to the junetion with t 


’ 


Also upon all the lands granted to said company by the Congress 
of the United States to aid it in the construction of said railroad 
and telegraph lines not sold or otherwise disposed of prior to thi 
execution of said mortgage, aggregating, as hearas can be estimated, 
eleven millions of acres. 

In testimony whereof the Southern Pacific Railroad Company 
has caused its corporate seal to be hereunto aflixed and these 
presents to be signed by its president and secretary this first day of 
April, in the year of our Lord one thousand eleht hundred and 
seventy-five. 

| nancies tata ia 


we Ne (y'¢ tary. 


And whereas the said board of directors, at the meeting afore- 
said, and in the manner and form and by the vote aforesaid, did 
further direct that to each of said bonds there should be attached 
sixty interest coupons, numbered respectively from one to sixty, 
inclusive, substantially in the following form, to wit: 


q 
: 
: 
4 
: 


ease Sap 
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$30. Southern Pacific Railroad Company Series A. 
of California. 


Coupon. Bond No. —<. No. ——-, 


Thirty dollars interest, due 


Payable in the city of New York in United States gold coin. 


, Secretary. 


With such changes in amount in the body and in the coupon as 
shall be necessary to conform to the order.of the board of directors 
afuresaid in regard to the several amounts or sums which are pay- 
able in each class of bonds; and 

Whereas by an act of Congress of the United States of America 
approved on the twenty-seventh day of July, A. D. eighteen hundred 
and sixty-six, entitled “An act granting lands to aid in the con- 
struction of a railroad and telegraph line from the States of Missouri 
and Arkansas to the Pacific coast,” there was granted to the said 
Southern Pacific Railroad Company, party of the-first part, a large 
body of public lands of the United States, to wit, every alternate 
section of public lands, designated by odd numbers, to the amount 
of ten alternate sections per mile on each side of the railroad and 
telegraph line of said company running from the Bay of San Fran- 
cisco to the southeasterly line of the State of California, being about 
six hundred and thirty-six miles, not sold, reserved, granted, or 
otherwise appropriated, and free from pre-emption, homestead, or 
other claims or rights at the time the line of said road is designated 
by a plat thereof filed in the office of the Commissioner of the 

General Land Office and such other alternate sections desig- 
52 nated by odd numbers asaforesaid,and situated not more than 
ten miles beyond the limits of the said first alternate sections, 
which may be selected by said company in lieu of any of the sec- 
tions aforesaid which may have been sold, granted, reserved, pre- 
empted, occupied as homesteads, or otherwise disposed of, or to which 
other rights may have attached, as provided in the act of Congress 
aforesaid for the purpose of aiding in the construction of the rail- 
road and telegraph line of the said party of the first part; and 
Whereas by an act of Congress of the United States of America, 
approved on the third day of March, eighteen hundred and seventy- 
one, entitled “An act to incorporate the Texas Pacific Railroad Com- 
pany and to aid in the construction of its road and for other pur- 
poses,” there was granted to the said Southern Pacific Railroad Com- 
pany the authority to construct a line of railroad from a point near 
Tehichipa Pass, by way of Los Angeles, to the Texas Pacific Rail- 
road at or near the Colorado river, with the same rights, land grants, 
and privileges,and subject to the same limitations, restrictions; and 
conditions as was granted to and imposed upon the said Southern 
Pacific Railroad Company of California by the aforesaid act of July 
twenty-seventh, eighteen hundred and sixty-six, before recited, sub- 
ject to the rights, present and prospective, of the Atlantic and Pacific 
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Railroad Company, which said last line of road is of the length of 
three hundred and fifty-six and seven one-hundredths miles; and 

Whereas the said board of directors, at the meeting aforesaid and 
in the mannerand form and by the vote aforesaid, did further direct 
that to secure the payment of said bonds a first mortgage upon said 
road and its rolling-stock, stations, fixtures, right of way, and fran- 
chises, and the lands aforesaid granted by said acts of Congress, not 
sold or otherwise disposed of or contracted to be sold, as shown by 
the books of said company, should be executed under the corporate 
seal of said company and be signed by its president and secretary, 
to D. O. Mills and Lloyd ‘Tevis, both of the city and county of San 
l’rancisco, State of California, as trustees for the holders of said 
bonds; and ) 

Whereas said board of directors, at the meeting aforesaid and in 
the manner and form and by the vote aforesaid, did further direct 
that a sinking fund should be created for the redemption and pay- 
ment of said bonds by setting apart the sum of one hundred thou- 
sand dollars of the net income of said road in the year eighteen 
hundred and eighty-two and each year thereafter until all of said 
bonds, principal and interest, shall have been redeemed or paid, in 
trust, to be loaned out at interest, upon good securities, or otherwise 
invested under the order and direction of said board of directors, or 
used to redeem said bonds as often as one hundred thousand dollars 
shall come into the sinking fund, in which case notice shall be pub- 
lished in one paper in the city of San Francisco and two papers in 
New York city, that bonds will be redeemed at a price not exceed- 
their par value, and inviting bids for the surrender thereof at prices 
to be named, not exceeding the par value of said bonds, the lowest 
bids less than par to be accepted, and bonds redeemed to the extent 
of the money in the tinking fund: 

Now, therefore, this indenture witnesseth that the said Southern 
Pacific Railroad Company, for the better securing of the payment 
of the principal and interest of the said first-mortgage bonds and in 
consideration also of the sum of one dollar, to it in hand paid by the 
said parties of the second part, the receipt whereof is hereby ack nowl- 
edged, has granted bargained, sold, and allened, conveyed and Ccoli- 
firmed, and by these presents doth grant, bargain, sell, alien, convey, 
and confirm, unto the said parties of the second part, and to their 
successors duly appointed for the execution of the trusts herein set 
forth, the following property now or hereafter constituted, purchased, 
acquired, held in possession, and owned by said company, to wit: 
The whole of the railroad and telegraph line of the said company, 
running from the city of San Francisco, in the State of California, 
in a southerly and southeasterly direction, by way of Carnadero 
Junction, Salinas valley, and Polonio Pass to the Colorado river at 
or near the “ Needles;” also from Carnadero Junction to San Benito; 
also from Los Gatos creek, via Goshen, to the junction with the first- 
mentioned line, between Poso creek and Kern river; also from the 
junction near Tehichipa Pass, via Los Angeles, to the Texas Pacific 
railroad near Fort Yuma, and also from Los Angeles to Wilming- 
ton, on San Pedro Bay, aggregating eleven hundred and fifty miles 
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of railroad and telegraph lines, including all the rights of way, road- 
way, track, and tracks, together with all the superstructures, ‘depots, 
depot grounds, station- houses, w: itering-places, work-shops, machine- 
shops, machinery, side tracks, turnouts, turn-tables, weighing-scales, 


locomotives, tenders, cars, rolling-stock of all kinds, full equipments, 


fixtures, tools, and all other property which may be necessarily or 
ordinarily used in operating or repairing the said railroad, including 
all of the said property which is now or may hereafter, in whole or 
in part, be constructed or completed, purchased, acquired, held, o1 
owned by the said company pertaining to said railroad, and all the 
corporate rights, privileges, and franchises of said company pertain- 
ing to said road, together with all and singular the tenements, 
hereditaments, and appurtenances thereunto belonging and apper- 
taining, and the reversion and reversions, remainder and remainders, 
rents, incomes, issues, and profits thereof, with all the rights, titles, 
interests, estate, property, succession, claim, and demand, in law or 
equity, of the said party of the first part of, in, and to the same or 
any part and parcel thereof; to have and to hold the above granted 
and described premises, property, and franchises, with the appurte- 
nances, unto the said parties of the second part, and to the survivor 
of them, and to their successors, duly appointed, upon trust and for 
the use and benefit of the person or persons, body or bodies, politie 
or corporate, who shall have become, or be from time to time, holders 
of the said “first-mortgage bonds ” or any of them: Provided always, 
and these presents are upon the express condition, That if the said 
party of the first part, or its successors, shall well and truly pay or 


cause or procure to be paid unto the holders, from time to time, of 


said bonds, and each and every one of them, the said sums of money 
secured to be paid by the said bonds, and the interest coupons at- 
tached thereto, at the places and times and in the manner set forth 
in the said bonds, according to the true intent and meaning thereof, 
then these presents and all the property, estate, right, franchises, and 
privileges herein and hereby granted and conveyed shall cease, 


determine, and be void, but if default shall be made in the payment of 


the said sums of money specified in said bonds or in the pay- 
53 ment of said interest coupons, or either of them, or any part 


thereof, and if the same shall remain unpaid for the period of 


six months from and after the time when the same should have 
been paid, according to the terms of said bonds, then the said parties 

of the second part, or either of them, upon the refusal of the other, or 
their successors in said trust, by themselves or their agents or ser- 
vants in that behalf, may, upon request of the holder or holders of not 
less than one-fourth of said bonds, on which the interest or principal 
shall so be and have so remained in default as aforesaid, enter into and 
upon and take possession of all, or in their or his discretion, any part 
of the said premises and property hereinbefore described, and work 
and operate the said railroad and receive the income, receipts, and 
profits thereof, and out of the same pay—first, the expense of run- 
ning and operating the same, including therein such reasonable 
compensation as they or he may allow to the several persons em- 
ployed or engaged in the running and superintendence of the same, 
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and a reasonable compensation to the parties of the second part, o 
their successors, or such of them as shall act in the premises, for 
their or his care, diligence, and responsibility in the premises ; 
second, the expenses of keeping the said road, the appurtenances, the 
locomotives, and the rolling-stock thereof in good and sufficient re- 
pair, to prevent deterioration in the value thereof, and all other rea- 
sonable and proper charges and expenses of the care and manage- 
ment thereof; and, third, pay, as far as the same will suffice, all 
interest and principal, if any, which may be due on said bonds; and 
in case of any deficiency to apply said receipts, after the payment of 
all said charges and expenses, to the payment thereof, ratably, with- 
out preference of any kind, or the said parties of the second part may 
in such case foreclose this mortgage, and sell and dispose of, accord- 
ing to law, all the rights, property, privileges, franchises, real and 
personal, with the appurtenances herein and hereby granted, or so 
much thereof as may be hecessary, and out of the money arising 
from: such sale pay—first, the costs and charges and expenses of the 
foreclosure and sale, including therein reasonable counsel fees for 
conducting said proceedings, to be allowed and fixed by the court, 
but not exceeding thirty thousand dollars; second, any expenses, 
costs, and charges of the execution of the trust previously incurred 
and remaining unpaid; third, a reasonable compensation to the 
trustees, or one of them, who may act, for their or bis care, trouble, 
and service in completing the execution of his trust and the distri- 
bution of the proceeds of sale, to be fixed by the court, but not ex- 
ceeding twenty thousand dollars; and, fourth, to distribute residue 
of said proceeds among the holders of said bonds in proportion to 
their several interests until all have been paid in full, principal and 
accrued inierest. 

And the said party of the first part hereby covenants and agrees 
that if at any time any lands now used for ie pot or shop purposes 
or right of way or water, or any lands not now used, but which may 
be hereafter used for such purposes shall, for any cause, cease to be 
needed or used by said party of the first part for such purposes, the 
said parties of the second part may sell the same at the price to be 
agreed upon by the parties of the first and second parts, and apply 
the money realized from such sale or sales to the redemption of said 
bonds in the manner hereinafter provided in the case of money 
realized from the sale of lands granted by the United States to the 
sald party of the first part. 

And the said party of the first part hereby agrees and covenants 
to and with the said partie s of the second part, and their successors 
in said trust, that it will pay all ordinary and extraordinary taxes, 
assessments, and other public burdens and charges which shall or 
may be imposed upon the property herein described and hereby 
mortgaged, and every part thereof, and the said parties of the second 
part, the survivor of them, or their successors in said trust, or any 
one or more of the holders of said bonds may in case of default of the 
said party of the first part in this behalf pay and discharge the same 
and any other lien or incumbrance upon said property which may 
in any way, either in law or equity, be or become im effect a charge 
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dr lien thereon prior to these presents, or to which this mortgage 
may be subject or subordinate, and for all payments thus made the 
parties so making the same shall be allowed interest thereon at the 
rate of seven per centum per annum, and such payments, with the 
interest thereon, shall be and are hereby secured to them by these 
presents, and declared to be payable and collectible in the same sort 
of currency or money wherein they shall have been paid, and the 
same shall be payable by said party of the first part to said par- 
ties of the second part upon demand in trust for the party or parties 


paying the same, and may be paid out of the proceeds of the sale of 


said property and franchises hereinbefore provided. 

And the said party of the first part hereby further covenants and 
agrees to and with the said parties of the second part, and their suc- 
cessors in said trust, that thew will at any and all times hereafter, 
upon the request of the said parties of the second part, execute, ac- 
knowledge, and deliver to the said parties of the second part all and 
every such further, necessary, and reasonable conveyances and assur- 
ances of the said premises or any part thereof as may by the parties 
of the second part, or the survivor of them, or his or their successors 
in the trust hereby created be reasonably advised or required for 
more fully carrying into effect the objects of this conveyance, and 
the said parties of the second part, and their successors in said trust, 
shall be entitled to receive a just and proper compensation for all 
services rendered by them in the discharge of said trust, and the 
same shall be deemed to be secured hereby. er, 

And it is hereby stipulated and agreed that the said parties of the 
second part, and their successors in said trust, shallot be responsi- 
ble for the acts or omissions of any agent or agentsemployed by him 
or them in any manner in and about the execution of the trust 
hereby created when such agent or agents are selected with reason- 
able discretion, or with the approbation or with the knowledge and 
without the express disapprobation of said party of the first part, 
nor shall either of the said parties of the second part be responsible 
for any act or omission of the other in the execution of said trust. 

And, therefore, this indenture further witnesseth that the said 
party of the first part, for the purpose of securing the payment of the 
sums of money mentioned in said bonds, and the interest thereon, 
and in consideration of the premises, and also for and in consider- 
ation of the sum of one dollar to the said party of the first part in 
hand paid by the parties of the second part, the receipt whereof is 
hereby acknowledged, has granted, bargained, sold, released, enfe- 
offed, conveyed, and confirmed, and by these presents does grant, 
bargain, sell, release, enfeoff, convey, and confirm, unto the said par- 
ties of the second part, as trustees, and to their successors and sur- 
vivor and their assigns forever. 

All and singular the said several sections of land so as aforesaid 
granted by said acts of Congress, and also all the estate, right, 
title, interest, claim, and demand whatsoever, at law or in equity, of, 
in, or to the same, or any part or parcel thereof, which the said 

party of the first part now has, holds, owns, or is entitled 
54 to, or hereafter may or shall acquire, have, hold, own, or be 
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or become entitled to by force or virtue of the said acts of 
Congress, saving, excepting, and reserving all parts and parcels of 
said lands which have been sold Or contracted to be sold or dis- 
posed of heretofore, or which are or shall be included in the right 
of way of thesaid railroads and telegraph lines of the said company, as 
defined and granted by the acts of Congress aforesaid, or used for the 
construction or operation thereof, or for the ‘track, yards, depot 
grounds, buildings, or erections thereof. 

To have and to hold all and singular the lands hereby granted or 
intended to be granted, and each and every part and parcel thereof, 
with the appurtenances thereunto belonging, unto the said parties of 
the sécond part and their successors and survivor and their assigns 
forever, as trustees for the uses and purposes and upon the trusts, 
terms, conditions and agreements in this indenture set forth and 
declared. 

Provided always, and these presents are upon the express condi- 
tion, that if the said party of the first part shall well and truly pay, 
or cause to be paid, to the holders of said bonds, and every of them, 
the principal sums of money therein mentioned, according to the 
tenor thereof, with the interest thereon, at the times and in the man- 
ner hereinbefore provided, according to the true intent and meaning 
of these presents, then and from thenceforth this indenture and the 
estate hereby granted shall cease and determine, and all the right, 
title, and interest in any and all property hereby conveyed to the 
parties of the second part not then disposed of under the powers 
hereby conferred shall revert to and vest in the said party of the 
first part. 

This indenture further witnesseth that these presents and the said 
bonds are made, executed, and delivered upon the trusts, terms, condi- 
tions,and agreements following—that istosay: Thatall the lands here- 
inabove conveyed and mortgaged shall be under the sole and exclu- 
sive management and control of the said party of the first part, who 
shall have full power and authority to make contracts for the sale 
of the same at such price, on such credit or terms of payment, and 
such other conditions as shall be agreed on bv the said parties of 
the first and second parts and as shall seemn to them best calculated to 
secure the payment in full of all the bonds issued as hereinbefore pro- 
vided until entry or foreclosure by the trustees, as hereinafter pro- 
vided, but no title to any tract of land contracted to be sold by the 
said party of the first part shall be given until the whole of the pur- 
chase-money of said tract shall be paid to saia parties of the second 
part, or their successors or survivor, in cash or in said bonds, or 
overdue coupons thereof. And for this purpose it is agreed that the 
said party of the first part and said trustees shall cause all such 
lands, as they shall from time to time become subject to sale, to be 
carefully examined and surveyed, and shall affix to each tract or 
parcel such price as in their judgment shall be most judicious, hav- 
ing in view the interests of all parties; and said lands shall be and 
remain at all times thereafter open for sale to any person who may 
desire to purchase and pay therefor, the prices being nevertheless, 
at all times, subject to revision and alteration by the said parties; 
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and the party of the first part may reserve from sale any lands nec- 
essary for depot grounds or other purposes connected with the con- 
struction or operation of the said railroad or telegraph. 

The purchaser of any such land shall be at liberty to pay for the 
same in the aforesaid bonds or overdue coupons at par; and when 
any tract or parcel of said lands shall have been purchased and paid 
for, either in bonds, coupons, or cash, as hereinbefore provided, the 
same shall be conveyed by the said parties of the first and second 
parts to the purchaser in fee-simple, and shall by such conveyance 
be absolutely and forever released from any and all lien or incum- 
brance for or on account of said bonds or any other debt or obliga- 
tion of the said party of the first part: 

Provided, That for the sake of convenience in making said con- 


-veyances the said trustees shall have power to act by attorney, duly 


nominated and appointed by them, jointly, by letter of attorney, 
which shall be duly acknowledged and recorded in each and all of 
the counties in which said lands or any part thereof are situated, 
and all deeds made in their names by such attorney shall have the 
same force and effect as if made by them in person: 

Provided further, That the attorney so appointed shall be a resi- 
dent of the city of San Francisco, in the State of California, and shall 
reside within convenient reach of the party of the first part. 

The said trustees shall and will cancel and discharge each and 
every bond and the coupons thereon and all overdue coupons which 
they may receive in payment for land, or by purchase, by defacing 
the seal of the corporation, pet forating the signature of the presi- 
dent and secretary, and drawin g lines across each of the interest 
coupons, on receipt thereof; and ‘all bonds and coupons received in 
payment for lands as aforesaid shall, when so cancelled, be deliv- 
ered to the said party of the first part. 

The said trustees shall apply the proceeds of the sales made by 
them of lands hereby conveyed to the sole and exclusive purpose of 
the payment of the bonds provided for in and issued in conformity 
to the terms of this indenture. 

And for such purpose all such avails shail, from time to time, as 
the same are realized, be used in the purchase of such bonds in nr 
market, to be cancelled, so long as purchases thereof can be made a 
par, and whenever such bonds cannot be purchased at that rate said 
trustees shall advertise for proposals to sell such bonds to them 
in two newspapers in the city of New York and one newspaper 
pubhshéd in the city of San Francisco, and after receiving such 
proposals they shall have power to purchase such bonds at the lowest 
terms so offered. 

The said party of the first part does hereby covenant and agree to 
pay to the holders of said bonds, r¢ espectively, the said principal 
sums of money therein mentioned and the interest thereof as afore- 
said. 

If any default shall be made in the payment, either of principal 
or interest, on any of said bonds for six months after demand at the 
place of payment when the same shall become due, then the said 
trustees may, on being requested by the holders of at least one hun- 
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dred thousand dollars of such bonds, enter into and take possession 
of any of the lands above conveyed and foreclose this mortgage, 
and may sell at publie auction as much of said lands as may 
5D be necessary to discharge all arrears ef such interest and apply 
the proceeds, after deducting the costs, charges,and expenses of 
such entry, foreclosure, and sale, to the payment of such arrears of 
interest. If any such default shall continue for one year from the 
time of such demand and refusal, the principal sum of all bonds 
then outstanding shall become due and payable, and the said trus- 
tees may enter into and take possession of all the lands above by 
these presents mortgaged or conveyed, foreclose this mortgage, and 
sell at public auction all said lands or so much thereof as may be 
necessary, first giving at least six months’ previous notice of the time 
and place of sale in at least one newspaper published in the city of 
New York and in one published in each of the cities of San Fran- 
cisco, Sacramento, Los Angeles, and San Diego; and they shall ap- 
ply the proceeds thereof, after deducting the costs, charges, and ex- 
penses of such last-mentioned entry, foreclosure, and sale, to the pay- 
ment of all said bonds then outstanding, and the interest accrued 
thereon, rendering the surplus, if any there shall be, unto the said 
party of the first part. In case of any sale upon any such fore- 
closure or at any such publie auction, the said trustees shall make, 
execute, and deliver a conveyance of the said lands so sold, which 
shall convey to the purchasers all the rights and privileges of the said 
party of the first part in and to the property so sold to the same 
extent as the same shall have been previously enjoyed and held by 
the said party of the first part. 
lf after any such entry shall be made or any such foreclosure 
proceedings shall be commenced for the satisfying of interest only, 
as above provided, and before the lands are sold thereon, the said 
party of the first part shall pay and discharge such interest and de- 
liver the coupons therefor to the said trustees and pay ail the costs, 
charges, and expenses incurred in such entry and foreclosure and 
the proceedings thereon, then and in every such case the said trus- 
tees shall discontinue their proceedings thereon and restore to the 
said party of the first part all of such lands, to be held subject to the 
above conveyance and mortgage, and subject to all the provisions, 
terms, and conditions of these presents in like manner as if such 
entry had not been made nor such foreclosure proceedings com- 
menced. In case a vacancy shall happen in the number of trustees 
hereinbefore mentioned as parties of the second part in this inden- 
ture, or if one of them shall be temporarily absent, the remaining 
trustee shall, while said vacancy or absence exists, have all the 
rights, exercise all the powers, and discharge all the duties devolv- 
ing on the said trustee by said instrument. But as soon as it con- 
veniently may be done such vacancy shall be filled by the nomina- 
tion by the remaining trustee of some proper person to fill such 
vacancy, Which nomination shall be submitted to the board of 
directors of said company, and if approved by them the person so 
nominated and approved immediately shall become a trustee under 
this instrument. If said nomination is not approved another per- 
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son shall be nominated by said remaining trustee and in like man- 
ner submitted for approval, and so on till three nominations shall 
have been made. But if three successive nominations shall be made 
and none of them shall be approved by said board said vacancy 
shall be filled by a committee of three persons selected, one by said 
remaining trustee, one by said board of directors, and a third by the 
two thus selected, and the person appointed trustee by a majority of 
the committee shall be and remain a trustee under this instrument. 
And the person regularly appointed a trustee to fill a vacancy in 
either of the forms above specified shall, from and after his said ap- 
pointment and his acceptance of the appointment, become vested 
with the same estates, powers, rights, and interests and charged with’ 
the same duties and responsibilities as if he had been one of the 
original trustees, parties of the second part, named in and executing 
this instrument; and the prior remaining trustee may and shall 
execute such conveyances and instruments as may be proper or 
necessary to vest the same in such new trustee jointly with him or 
to furnish evidence of such vesting. If at any time either of the 
said, trustees shall resign his place as trustee by a proper deed in 
writing to that effect and such resignation shall be accepted by the 
said party of the first part,then, and in every such case, the place of 
such resigning trustee thereupon shall become and be vacant. 
Whenever all the bonds which shall have been made and issued by 
thesaid party of the first part under and in conformity tothe provisions 
of this indenture, with the interest thereon, together with all the ex- 
penses incurred by the said trustees in the execution of the trust 


herein and hereby created,shall have been fully paid or satisfied, the 


said trustees shall reconvey to the said party of the first part all and 
singular the said lands then in the hands of the said trustees, and 
not before that time sold or disposed of in the execution of the trust. 
hereby created. In case the said trustees shall at any time have any 
trust moneys on hand received from the sale of the lands hereby 
conveyed which will not be required to meet any immediate liabili- 
ties of the company, to which said moneys are by these presents 
devoted, the said moneys shall be loaned on interest, or deposited on 
interest, With some bank or trust company in the city of San Fran- 
cisco or Sacramento, subject to be drawn by checks signed by the 
trustees or such one of them as they may designate. All of the 
books of the said company and of the trustees relating to the lands 
hereby conveyed shall be mutually open to the inspection of said 
company and said trustees. It shall be the duty of the said trustees to 
certify and deliver to the said party of the first part the said bonds 
as the same from time to time shall be demanded, issued, or used by 
the said party of the first part. 

And it is hereby mutually agreed by and between the parties 
hereto that the said parties of the second part and their survivor 
and successors, aud their heirs, executors, and administrators, shall 
not be answerable for the acts, omissions, or defaults of each other, 
nor for anything short of their own gross. negligence or wilful mis- 
feasance. 

It is hereby declared by the parties to this indenture that all the 
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provisions of said acts of Congress, so far as they are applicable, are 
hereby made and shall be deemed and taken to be a part of this in- 
strument; and the said provisions in all that concerns the sale and 
disposal of the said lands hereby conveyed to the parties of the 
second part are to be observed and strictly and faithfully carried out 
and fulfilled. 

And the said party of the first part covenants and agrees to and 
with the said parties of the second part that the said party of the 
first part shall and will at any and all times hereafter and from 
time to time execute, acknowledge, and deliver, under its corporate 
seal, to the said parties of the second part and their survivors and 
successors all such other or further assurances, deeds, mortgages, 
obligations, transfers, indentures, and instruments In writing, and 
shall and will do and perform all such other or further acts or 
things as shall or may be necessary or proper, or as their counsel 
learned in the law shall deem necessary, proper, or expedient for the 

better or more effectually securing upon the above conveyed 
56 and mortgaged premises the payment of the said bonds so to be 

issued and the interestdue and to grow due thereon In manner 
aforesaid, or for carrying into effect the true intent, design, objects, 
and purposes of these presents, And the said parties of the second 
part hereby accept the trust created and declared by this instru- 
ment and agree to discharge the same pursuant to the provisions in 
that behalf herein contained. 

In witness whereof the said Southern Pacifie Railroad Company 
has caused these presents to be signed by its president and secretary 
and sealed with its corporate seal, and the above parties of the second 
part have hereunto set their hands and seal the day and year first 
above written. 

CHARLES CROCKER, 
President Southe rj Pacific Railroad Company. 
[SEAL. ] J. L. WILLCUTT, 


Secre lary South rv Pacifte Railroad Company. 


We accept the trust declared in the foregoing instrument. 
D. O. MILLS, SEAL. | 
LLOYD TEVIS, [seat] 


Trustees. 


STATE OF CALIFORNIA, 
+* ; ° . , . , SS 
City and County of San Francesco, } 


On this third (3rd) day of July, in the year one thousand eight 
hundred and seventy-five (1875), before me, Charles J. Torbert, a 
notary public in and for the said city and county of San Francisco, 
State of California, duly commissioned and qualified, personally 
appeared Charles Crocker, known to me to be the president of the 
Southern Pacific Railroad Company, and J. L. Willeut, known to 
me to be the secretary of the Southern Pacific Railroad Company, 
the corporation that executed the within instrument, and acknowl- 
edged to me that such corporation executed the same. 
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In witness whereof I have hereunto set my hand and affixed my 
official seal this 3rd day of July, A. D. 1875. 
[ SEAL. ] CHARLES J. TORBERT, 
Notary Public mm and for the City and County of 
San Francisco, State of California. 


STATE OF CALIFORNIA, Be 
° ' bd . ’ . ey 
Oity and County of San Francisco, | 


I, Charles J. Torbert, a notary public in and for the said city and 
county of San Francisco, Siate of California, residing in the city of 
San Francisco, duly commissioned and sworn, do certify that on the 
sixth (6th) day of July, in the year one thousand eight hundred 
and seventy-five (1875), personally appeared before me, in the city 
and county of San Francisco, State of California aforesaid, Charles 
Crocker, president of the “Southern Pacific Railroad Company,” 
and J. L. Willeut, secretary of the “Southern Pacific Railroad Com- 
pany,” who are both personally known to me to be the said officers 
of the said “Southern Pacific Railroad Company,” respectively, and 
the individuals described in and who have executed the foregoing 
instrument as such officers of said company, and they each, severally 
and personally, then and there acknowledged to me that they exe- 
cuted the said instrument as the free act and deed of the said 
“Southern Pacific Railroad Company ” freely and voluntarily, and 
for the uses and purposes therein mentioned; and the said J. L. 
Willeutt, with whom I am personally acquainted, being by me duly 
sworn, did depose and say that he resides in the city and county of 
San Francisco, State of California; that he is and was secretary of 
the “Southern Pacific Railroad Company ” at the date and time he 
executed the foregoing instruinent; that he knows the corporate 
seal of said company, and is and was at the date of said instrument 
the legal custodian of said seal; that the seal affixed to the forego- 
ing instrument was and is such corporate seal, and was by him so 
affixed by order of the board of directors of the said “ Southern 
Pacific Railroad Company;” that he signed his name thereto as 
as Secretary of said company by the like order; and the said J. L. 
Willeutt further said that he was and is acquainted with Charles 
Crocker, and knows that said Charles Crocker is and was president 
of the “Southern Pacific Railroad Company” at the date of said 
instrument; that the signature of the said Charles Crocker subscribed 
to said instrument is in the genuine handwriting of the said Charles 
Crocker, and was thereto by him subscribed by the like order of the 
board of directors of said company, and in the presence of him, the 
said deponent. 

In witness wereof I have hereunto set my hand and affixed my 
official seal, at my office in the city and county of San Francisco; 
State of California, the 6th day of July, A. D. 1875. 

[SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
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STATE OF CALIFORNIA, is 
City and County of San Francisco, { ~ 

On this seventh (7th) day of July, in the year one thousand eight 
hundred and seventy-five (1875), before me, Charles J. Torbert, a 
notary public in and for the said city and county of San Francisco, 
State of California, duly commissioned and qualified, personally 
appeared D. O. Mills and Lloyd Tevis, known to me to be the per- 
sons whose names are subscribed to the within instrument, and ac- 
knowledged to me that they executed the same. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office in the city and county of San Francisco, 
State of California, this 7th day of July, A. D. 1875. 

| SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County 
San Francisco. State California. 


ay l‘iled for record at the request of D. W. Parkhurst and re- 
corded in office of the county recorder of San Mateo county, 
July Sth, 1875, at 5 p. m., in liber 11 of mortgages, at page 2, and 
following. 
Witness my hand and seal of office. 
| SEAL. | GEO. H. RICE, 
County Recorder, 
By W. R. THOMAS, Deputy. 


Paid $22.50 


iled for record at the request of D. W. Parkhurst, July 9th, A. D. 
LS75, at o'clock and 26 minutes i. Bebe and recorded in book Lo 
of mortgages, at page 156 et seg., records of the county of Santa 
Clara, in the State of California. 

Witness my hand and seal of office. 

[SEAL. | W. J. COLAHAN, 
County Recorder, 
By F. J. SAXE, Dep't. 


Paid Slo. 


Filed for record at the request of D. W. Parkhurst, July 9th, A. D. 
1875, at 8 o’clock and 53 minutes p. m., and recorded in book 1 of 
mortgages, at page 586 and following, records of San Benito county, 
in the State of California. 

Witness my hand and seal of office. 

[SEAL. | H. M. HAYES, 
Co. Recorder. 

‘ees, $15, paid. 


Filed for record at the request of D. W. Parkhurst, July 10th, A. D. 
1875, at 8 o’clock and 10 minutes p. m., and recorded in volume 17, 
page 529 and following pages, of the mortgage records of the 
county of Santa Cruz, in the State of California. 

Witness my hand and seal of said county recorder. 

[ SEAL. | . H. KE. MAKENNEY, 
| County Recorder in and for Santa Oruz County. 
Paid $15.00. 
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Filed for record at the request of D. W. Parkhurst, July 12th, A. D. 
1875, at 9 o’clock and 55 minutes a. m., and recorded in book 1 of 
mortgages, page 183 and following, records of the county of Mon- 
terey;in the State of California. 

Witness my hand and seal of office. 

[ SEAL. ] HERBERT MILLS, 
County Recorder. 
Fees, $15, p’d. 


Filed for record at the request of D. W. Parkhurst, July 13th, A. D. 
1875, at six o’clock and 25 minutes p. m.,and recorded in book “C” 
of mortgages, page 540 et seqg., records of the county of San Luis 
Obispo, in the State of California. 

Witness my hand and seal of office, county recorder. 

[SEAL. | , CHAS. W. DANA, 
County Recorder. 
Fees, $15. 


‘Filed for record at the request of D. W. Parkhurst, July 14th, A. D. 
1875, at 2 o’clock and 20 minutes p. m., and recorded in book “ F” 
of mortgages, page 164 and following, records of the county of Santa 
Barbara, in the State of California. 

Witness my hand and seal of office of county recorder. 

[ SEAL. ] H. P. STONE, 
County Recorder, 
By J. O. B. WENTLING, Deputy. 

Fees, $15, p’d. 


Filed for record at the request of D. W. Parkhurst, July 16th, A. D. 
1875, at 8 o'clock and 40 minutes a. m., and recorded in book 15 of 
mortgages, page 600 et seq., records of the county of Los Angeles, in 
the State of California. 

Witness my hand and seal of office [of |] county recorder. 

[SEAL. | J. W. GILLETTE, 
) County Recorder, 
by D. 8. LOVEJOY, Deputy. 

Fees, $15, p’d. 


Filed for record at the request of D. W. Parkhurst, July 19th, A. D. 
1875, at nine o’clock and 15 minutes a. m., and recorded in book 
volume 2 of mortgages, page 217 and following, records of the 
county of Kern, in the State of California. 

Witness my hand and seal of office. 

[SEAI.. | KF. W. CRAIG, 
County Recorder. 
Fees, $15, p’d. 


58 Filed for record at the request of D. W. Parkhurst, Esq., July 

20th, A. D. 1875, at 8 o’clock and 15 minutes p. m., and re- 
corded in book D of mortages, pp. 310 ef sey., records of the county 
of Fresno, in the State of California. 


RAILROAD COMPANY, 


THE SOUTHERN PACIFIC 


[ SEAL. | A. M. CLARK, 
County Recorder. 
By C. L. WAINWRIGHT, Deputy. 


Witness my hand and seal of office of county recorder, 


Pd. $15. 

Filed for record at request of D. W. Parkhurst, July 21st, A. D. 
1875, at 10 o’clock and 30 minutes a. m.,and recorded in book “Kk” 
of mortgages, page 1 et seq., records of the county of Tulare, in the 
State of California. 

Witness my hand and seal of office of county recorder. 
[SEAL. | J. kK. DENNY, Recorder, 
By JOHN G. KNOX, Deputy. 

Pd. $15. . 

Filed for record at the request of D. W. Parkhurst, July 23d, A. 
D. 1875, at 10 o’clock and 40 minutes p. m., and recorded in book 
“D” of mortgages, 544 et seq., records of the county of San Bernar- 


dino, in the State of California. 
Witness my hand and seal of office of county recorder. 
SYDNEY P. WAITE, 
County Record: - 


| SEAL. | 
Rn. S. SWING. Deputy. 


, - 
By 


Pd. $15.00. 

Filed for record at the request of D. W. Parkhurst. Julv 26th, A. 

| : 
DD. 1875. at 10 o’clock and 2O minutes a. m.. and recorded in book 
No. 7 of mortgages, page 103 et 8 G., records of the county of San 

‘county recorder. 

A. 8S. GRANT. 

County iM corder, 


Kk. G. HAIGHT, Deputy. 


Diego, in the State of California. 
Witness my hand and seal of office of 


| SEAL. | 


Vv 


Fees, $15. 
Filed for record at the request of D. W. Parkhurst, July 28th, A. 
| recorded in book No. 2 of 


DD. 1875, at 24 minutes past 4 p. m., and 
mortgages, page 46 et seq., records of the county of Ventura, State 
: of California. 
Witness my hand and seal of office of county recorder. 
[ SEAL. | JOHN T. STOW, 
( ounty Recorder. 


ees, $158. 
Recorded at request of D. W. Parkhurst, August 3rd, A. D. 1875, 
at 1 p. m., in liber 445 of mortgages, page 509, in the office of the 
county recorder of the city and county of San Francisco, State of 
California. 
[ SEAL. | O. H. FRANK, 
County Recorder. 
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Recorded at request of Wells, Fargo & Co., August 20, 1880, at 20 
min. past 9 a. m.,in book 1 of mortgages, page 557 et seq., records 
of Merced county. 


oe E. J. HAMILTON, 
County Recorder, 
By M. H. WALSH, Deputy. 


S15. 


Recorded at request of Wells, Fargo & Co., August 23d, A. D. 
1880, at 5 min. past 9 o’clock a. m., in vol. 15 of mortgages, at pages 
159 et seq., records of St anislaus county. 


| SE AL. | Jt )] I N Mc 4 i. Record 7 
», paid. 


Recorded at request of J. L. Willcutt, September 6th, 1880, at 30 
min. past 10 o’clock a. m., in liber 624 of mortgages, page 305, in 
the office of the county recorder of the city and county of San Fran- 
cisco, State of California. 

(SEAL. ] W. Kk. DIETRICH, 
County Recorder. 
Per RICHARD BLAUVELT, Deputy. 


oo Endorsed: Due service of the within answer admitted this 

22nd day of March, 1884. James A. Waymire and Wm. be 
Baggett, attorneys for plaintiff. Filed March 22nd, 1884, 2} p. 
William T. Sesnon, clerk, by J. D. Ruggles, dep. clerk. 


60 tition for Removal of Cause. 


In the Superior Court, City and County of San Francisco, State 
of California. Dep’t 3. 
PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff. =e 
Tur SOUTHERN PACIFIC Ran. RoADC OMPANY, Defendant. ¥ 


To the honorable the superior court in and for the city and county 
of San Francisco, State of California : 

Your petitioner, The Southern Pacific Railroad Company, respect- 
fully shows: 

That your petitioner is the sole defendant in the above-entitled 
action now pending in this honorable court. 

That said action was brought on the 25rd day of February, 1884, 
the complaint therein having been duly filed on mate date. 

That the defendant has on this day. and before the filing of this 
petition, appeared in said action and filed an answer to the complaint 
of plaintiff. 

That no term of this court has been held sinee this action, and 
this petition is filed before the term at which the cause could be first 
tried. 

That no trial of said action has been aa, and this petition is filed 
before the trial thereof. 


THE SOUTHERN PACIFIC RAILROAD COMPANY. ov 


61 That said action is a suit of a cival nature at law’and aris- 

ing under the Constitution and laws of the United States, 
and that the matter in dispute exceeds, exclusive of costs, the sum 
and value of five hundred dollars. 

That said action. Is brought by the plaintiff to recover from the 
defendant, on account of taxes claimed by the plaintiff to be due 
and payable from the defendant for State and county purposes, as 
will more fully appear by a reference to the plaintiff’s complaint on 
file herein. 

That the assessment described in the complaint ard answer, and 
which the plaintifl in this action claims to be due and payable, is 
an assessment which the State board of equalization of the State of 
California pretended to make under and by virtue of the authority 
conterred Upon the board by section 10 of article XIII of the State 
CONSLITULION. : 

That the defendant claims in this action that said provisions of 
the constitution of the State of California and the authority thereby 
conferred Upon said State board of equalization violate the pro- 
visions of the Fourteenth Amendment to the Constitution of the 
lL nited States in this: that its eflect is to deprive the defendant of 
its }) rOpe riy without due process of law, and that under it the de- 

endant is denied any protection from the general laws of the 
62 State of California, which— 
First. Require that property shall be taxed in _ propor- 
tion to its value. 

Second. Require such proportions to be ascertained by a general 
law. 

Third. Require, before the lability is fix d, that the right LO be 
heard must be given. 

fourth. Which give an appeal from the assessor to another 
tribunal. 

lifth. Require the assessment to be made in the county and pre- 
vent its being made In localities distant irom the situs of the prop- 
erty. 

Sixth. Prescribe the mode and manner of the assessment; and, 

Seve nth. Which allow deductions from indebtedness secured by 
mortgage 
Kighth. Which require property to be assessed at its actual value. 

That in the assessment and apportionment described and men- 
tioned in the answer the franchise of the de sence and the whole 
thereof is included in the valuation and so blended with the other 
assessments and valuations that it cannot be distinguished there- 
from; and defendant claims in this action that under and by virtue 
of the acts of Congress of July 27th, 1866, and March 5d, 1871 (which 
acts are referred to in sald answer), the defendant was, by the Grov- 

ernment of the United States, selected as as an instrurment and 
O35 means of that ¢ overnment to carry into execution the said sev- 
eralacts of Congress; and defendant furtherclaims in ont ge: 
that underand by virtue of said several acts of C ongress the State has 
no power to impose a tax upon the franchise or operations of de- 
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fendant, and that such tax violates the provisions of said several 
acts of Congress. 

That prior to the Ist day of January, 1884, the defendant was 
and now is indebted to divers persons, citizens of the United 
States, and many of them then and now citizens and bona fide 
residents of the State of California, and others of them then and 
now citizens and bona fide residents of other States of the Union, 
in large‘sums, for moneys advanced to construct and equip its rail- 
road described in the answer herein; that to secure the payment 
of such indebtedness the defendant, long prior to the said day, exe- 
cuted and delivered a mortgage upon its railroad and all rolling- 
stock and appurtenances, and upon a large number of tracts of land 
situated in different counties of tle State of California, which said 
tracts of land then were and ever since have been the property of 
defendant; that said indebtedness exceeded and still exceeds three 

thousand doliars per mile of said road; that no part thereof 
64 has ever been paid, except the accruing interest, and that the 

whole thereof is now, and since the execution of said mort- 
gage has been, a valid and subsisting indebtedness against said com- 
any defendant, and has been and still is secured by said mortgage. 

That the said pretended assessment made as aforesaid by said 
State board of equalization included the whole value of said prop- 
erty without any deduction therefrom; that under the constitu- 
tion of theState of California, when property other than property such 
as is described in thecomplaint is assessed and valued for the purposes 
of taxation, it is the duty of the assessor making such valuation to 
deduct from the value of such property all indebtedness secured by 
mortgage or lien upon the property ; that the supreme court of the 
State of California, the highest tribunal in said State, has decided 
that defendant (and others similarly situated) is not entitled to the 
protection of the Fourteenth Amendment of the Constitution of the 
United States, is not a means or instrument of the Federal Govern- 
ment; that its franchise is assessable and subject to taxation without 
the consent of the Federal Government, and that defendant and 
others similarly situated are not entitled to the reduction herein- 

before referred to; that said decision of the supreme court of 
65 the State of California is in full force and is binding upon the 

inferior courts of the State, and especially upon this court; 
that the facts stated in the answer herein are true, which answer de- 
fendant refers to and makes part of this petition; that defendant is 
the corporation mentioned in the said several acts of Congress here- 
inbefore referred to, and that the railroad of defendant, which has 
been assessed by the State board of equalization, is the road con- 
structed, operated, and maintained by defendant under the said sev- 
eral act of Congress; that the plaintiff in said action will rely upon 
the decision of the supreme court of the State of California, and that 
the construction of said several acts of Congress and of the Four- 
teenth Amendment to the Constitution of the United States is in 
this action disputed, and must necessarily be adjudged and de- 
termined herein, and that if said adjudication and determination be 
in favor of defendant and against that heretofore made by the su- 
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preme court of the State of California such adjudication and de- 
termination will be conclusive in favor of defendant upon the merits 
of this action ; that this is a suit arising under the Constitution and 
laws of the United States. 
That your petitioner has made and filed with this petition 
66 a bond in the penal sum of five thousand dollars, with good 
and sufficient surety, conditioned that your petitioner shall 
enter in the circuit court of the United States to be held in the dis- 
trict of California, in the ninth circuit, on the first day of its next 
session, a copy of the record in said suit, and shall pay all costs that 
may be awarded by the said circuit court if said court shall hold 
that said suit was wrongfully or improperly removed thereto, and 
also shall appear in said eircuit court and enter special bail in said 
suit if special bail was originally requisite therein, and shall do all 
such other and further appropriate acts as by the act of Congress, 
approved March 3, 1875, entitled “An act to determine the jurisdic- 
tion of circuit courts of the United States and to regulate the re- 
moval of causes from State courts, and for other purposes,” are 
requisite to be done upon removal of a suit in a cireuit court of the 
United States from a State court; and your petitioner is ready and 
willing to give such other and further bonds and to do all such 
other acts as may be lawfully required. 
Your petitioner therefore prays that this honorable court will ac- 
cept this petition and said bond and proceed no further in said suit, 
and that said suit may be removed into the circuit court of 
O7 the United States in and for the district of California, in the 
ninth circuit, as required by statute of the United States in 
such cases made and provided. 
And your petitioner will ever pray, ete. 
J. E. FOULDS, 
Attorney for Petitioner. 
Ss. W. SANDERSON, 
CREED HAYMOND, 
Of Counsel. 


Endorsed: Filed March 22d, 1884, 2} o’c. p.m. William T. Ses- 
non, clerk, by J. D. Ruggles, deputy. 


65 Bond on Removal. 
In the Superior Court, City and County of San Francisco, State of 
California. Dep't o. 
Tue Preorie or THE State or CALsFoRNIA, Plaintiff, ) 
| 


is . ~ 
ry ‘ : ‘ ‘ > No. 11835. 
THE SOUTHERN PACIFIC R AILROAD COMPANY, (a Cor- | ; 


poration), Defendant. 

Know all men by these presents that we, The Southern Pacific 
Railroad Company, as principal, and. Chas. F. Crocker and A. N. 
‘Towne, as sureties, are held and firmly bound unto The People 
of the State of California in the sum of five thousand dollars, to be 


G6—1056 


anagem 


we age 


PP A AMEE NNT IP Ne RE I LT NT ARE Si RI tS le EN AER AE SEL ENE IP a Pg PS a OAR CP ing TON . 


5 Re REE CRM RR ae RR RS 


ee 


RR RRO INN se ama my et eg tn oN 
™ SNS Se 
4 gies Say aa ‘ ee 
ee . 
ee : ; 


‘ , 
Scarce ac RRR Aly 


42 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


paid to the said plaintiff; for which payment, well and truly to be 
made, we bind ourselves, our and each of our heirs, executors, and 
administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this fifth (5) day of March, 1884. 

Whereas the above-entitled action was brought, on orabout the 23rd 
day of February, 1884, in the superior court in the county of San 
Francisco, State of California,and the same is now pending in said 
superior court, by said The People of the State of California against said 
Southern Pacific Railroad Company, and is removable into the circuit 

court of the United States in and for the district of California, 
69 in the ninth circuit, under and by that certain act of Congress 

of the United States, approved March 35,1875, entitled “An act 
to determine the jurisdiction of circuit courts of the United States 
and to regulate the removal of causes from State courts, and for 
other purposes ;” 

And whereas said The Southern Pacific Railroad Company has 
made, and is about to file herewith, its petition in said suit in said su- 
perior court in and for the county of San Francisco, State of Califor- 
nia, for the removal of said suit into said cireuit court of the 
United States, to be held in the said district of California, in the 
ninth circuit: 

Now, the condition of this obligation is such that if said The South- 
ern Pacific Railroad Company shall enter in such cireuit court of 
the United States, on the first day of its next session, a copy of 
the record in said suit, and shall pay all costs that may be awarded 
by the said circuit court if said court shall hold thatsuch suit was 
wrongfully or improperly removed thereto, and also shall there ap- 
pear and enter special bail in such suit if special bail was originally 

requisite therein, and shall do all such other appropriate acts 
70 as by the said act of Congress are required to be done upon 
the removal of a suit from a State court into the circuit court 
of the United States, then this obligation to be void; otherwise to 
remain in full force and virtue. . 
[SEAL. | THE SOUTHERN PACIFIC RAILROAD 
COMPANY, 
J. L. WILLCUTT, Secrelary.  . 
CHAS. F. CROCKER. SEAL. 
A. N. TOWNE. fad 


STATE OF CALIFORNIA, \ pe 
City and County of San Francisco, | °° 


Chas. F’. Crocker and A. N. Towne, the sureties in the foregoing 
obligation, being each sworn, each for himself says that he is a 
resident of the State of California and a freeholder therein, and is 
worth the sum of five thousand dollars over and above all his just 
debts and liabilities, exclusive of property exempt by law from exe- 
cution. 

CHAS. F. CROCKER. 
A: N. TOWNE. 
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Subscribed and sworn to before me this fifth (5) day of March, 
1884. 
| NOTARIAL SEAL. ] CHAS. J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[ hereby approve of the above sureties and accept and approve 
the foregoing bond. 


Dated , 1884. 
cee 
Judge Superior Court, City and County of San Francisco. 
7] Endorsed: Filed March 22d, 1884, 23 0’c. p.m. William 


IT. Sesnon, clerk, by J. D. Ruggles, deputy clerk. 
72 Clerk’s Certificate. 


|, William T. Sesnon, county clerk of the county of San Fran- 
cisco, State of California, and ez-officio clerk of the superior court 
of said county, do hereby certify the foregoing to be a full, true, 
and correct copy of the whole of the record in the within action of 
The Pe ople of the State of California vs. The Southern Pacifie Rail- 
road Company, now on file in my office and numbered 11835. 

In witness whereof I have hereunto set my hand and affixed 

the seal of the said superior court this 22nd day of March, 1884. 

| SEAL. | WILLIAM ‘'T. SESNON, 
(0. Cl rk and ex-officro Clerk of Supe rior Court, 
By J. D. RUGGLES, Dep. Clerk. 


| Endorsed :] Filed March 24, 1884. L. 8. B. Sawyer. 
io Stipulation Waiving Trial by Jury and Submitting Cause. 
In the Cireuit Court of the Ninth Judicial Cireuit in and for the 
District of California. 


THE PEoPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
vs. » No. 3264, 
Tue SovurHern Pactric Rattroap Company, Defendant. } 


[tis hereby stipulated by and between the plaintiff and defendant 
to the above-entitled action that trial by jury is waived. And it is 
further stipulated that the above-entitled action shall be, and is 
hereby, submitted to the court for its findings and determination : 

l‘irst. Upon the assessment-roll on file in the controller’s office for 
the year 1883 relating to the assessment mentioned in the complaint 
herein, which roll is hereby given in evidence. 

Second. Upon evidence offered by plaintiff and defendant upon 

the trial of the cases of “The County of Santa Clara vs. The 
74 Southern Pacific Railroad Company,’ No. 3074, and “The 
People of the State of California vs. The Southern Pacific 
Railroad Company,” No. 2846, and “ ‘The County of San Bernardino 
vs. The Southern Pacific Railway Company,” No. 2757, tried and 
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determined in this court in the year 1883,and now pending in the 
Supreme Court of the United States on appeal. 

Third. Upon the admission by the plaintiff that the facts stated in 
the second, third, fourth, fifth, seventh, eight-, ninth, tenth, elev- 
enth, and thirteenth paragraphs of defendant’s answer are true, ex- 
cept that the plaintifis do not admit that the acts of Congress therein 
referred to, or any of the facts therein stated, give to the defendant 
a corporate existence under the laws of the United States or make it 
a Federal agency. 

Fourth. Upon the admission by the plaintiff that the facts stated 
in paragraphs 14 and 15 of said answer are true. 

Fifth. Upon the admission by the plaintiff that the facts stated 

in paragraphs 17 and 18 of said answer are true. 
79 Seventh. Upon matters, stipulated by stipulation, entered into 
of this date and filed in this court, in the case of “ The People 
of the State of California vs. The Central Pacific Railroad Company,” 
No. 3268. 

Eight-. Upon the admission made by the plaintiff that the tender 
pleaded in defendant’s answer has been kept good, and that upon 
the order of this court heretofore made the defendant has paid to 
plaintiff the sum of $125,806.51, without prejudice and for the uses 
and purposes mentioned in said answer relating to said tender. 

It is hereby stipulated that the court in making its findings 
in this case may, in considering the testimony given in the cases 
referred to in this stipulation, and in cons sidering the matters men- 
tioned in the stipulation hereinbefore referred to in relative to time 
and place and all other things, adapt the same to the issues in this 
case, and consider all such matters as if such changes had been 
before submitted. 

And it is further stipulated that at any time before the decision 

of this case the attorneys for plaintiff may file in the case 
76 the sworn statement of the clerk of the State board of equal- 

ization upon the issue, whether or not the value of fences 
were included by the board in the assessment of the property de- 
scribed in the complaint, and that, if filed, said statement shall be 
conclusive upon that issue. 

Oct. 2, 1884. 

J. E. FOULDS, 
H. L. BROWN, & 
CREED HAYWARD, 
Att’ys for Defendant. 
E. C. MARSHALL, 
Att'y Gen'l and Att'y for Plaintiff. 
W. T. BOGGERT, 
JAMES A. WAY MIRE, 


[Endorsed :] Filed Oct. 2,1884. L.S. B. Sawyer, clerk. 
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77 Findings. 
In the Circuit Court of the United States, Ninth Judicial Cireuit, in 
and for the District of ( California. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
i's. , No. 3264. 
Tur Sournern Paciric RAILROAD Company, Defendant. } 


The above-entitled cause having been brought on to a hearing 
before the court without a jury, and the parties by stipulation in 
writing, filed with the clerk, having waived a jury, and the proofs 
introduced and given by the 0 ai parties having been fully 
considered, the court makes the foll WihYe finding of facts : 

I. 

That on the 18th day of August, 1885, the State board of equalli- 
zation of the State of California, acting under the authority of see- 
tion 10 of article XIII of the constitution of the State of California, 
and in the mode and manner prescribed by section 3665 of the 
Pol itie al ‘ ‘ode of California, iSs¢ ssed thie franchise, roadway, road- 
bed, rails, = rolling-stock of the defendant at the sum of 
is eet n million dollars; that the board apportioned the said 

assessment as all ve d in plaintifl 's complaint ; that thereafter 
and in the WMavnhwe?r and al the times pore scribed by section O66 of 
the Politiea] (‘ode the State board of eCaqu ilization prepared tor that 
year a book called the Record of Assessment- of Railways, on 
which book the assessments above referred to was entered and 
signed by the chairman and clerk; that thereafter, and in the 


time and MNahhner prescribed bj said section, the record of the 


se 


apportionment of said assessment was made by the board to the 
counties ; and cities and counties in a separate book, called “ Record 
of Ap portl ionme ht of Railway Assessments : . that before the third 
Mi TT) day In ( ctober of said year the el rk of the State board of equal- 
ization pr pare d and transmitted to the comptroller of the State du- 
P nw ‘ates of The Ree ord of Assessment of Railways and The Record 

Apportionment of Railway Assessments, each certified by the 
he and clerk of the board; that said duplicates were In 
manner anc form as provided by said section 5666; that the entries 
upon said books relating to the cause of action stated in the com- 
plaint herein are as follows: 

From The Record of Apportionment : 

79 Name of the corporation, person, or association to whom 
each railway is assessed, Southern Pacific Railroad Company. 

The Hamme of eac th railway assessed by the State board of equaliza- 
tion, Southern Pacifie railroad. 

Name of the county and city and county to which the assessment 
of each railway was apportioned by the board, Fresno, Kern, Los 
Angeles, Monterey, San Benito, San Bernardino, San Diego, San 
Francisco, San Mateo, Santa Clara, Santa Cruz, and Tulare. 

Number of miles of each railway assessed in the State, 870.74. 
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Number of miles of each railway assessed by the board in each 
county and city and county : 
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Total value of each railway per mile, $14,929.82 

Total assessment of the franchise, roadway, road-bed, rails, and 
rolling-stock of each railway assessed for purposes of State taxation 
by the State board of equalization, $13,000,000.00. 

The amount of the apportionment of the total assessment of the 
franchise, roadway, road-bed, rails, and rolling-stock of each railway 
to each county and city and county for county and city and county 
taxation : 
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Amount of State taxes due the State upon the whole assessment 
by each corporation, person, or association assessed for railway— 
State rate of taxation on each $100, 49.7 cts.—864,610. 

Amount of the county and city and county taxes due upon the 
assessment apportioned to each county and city and county by 
each corporation, person, or association assessed for railway : 
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The State board of equalization being in session on this the 18th 
day of August, 1883, all the members being present, and having 
uider consideration the assessment of the franchise, roadway, road- 
bed, rails, and rolling-stock of the Southern Pacific Railroad Company 
within the State for the year 1583, and it appearing to this board that 
said company,on the first Monday in March, in the year 1583, at 12 
o'clock meridian or that day, owned and still owns 870.74 miles 
of railroad within this State, which at said timeand day in March 
was and stillis operated in more than one county, being the entire 
railway of said company within this State, and which, with the 
right of way for the same, is described as follows: 

San Francisco. A line of roadway, road-bed, and rails and right 
of way for the same, begin-ing at depot in 100-vara lot 165 east, cor- 
ner of 4th and Townsend streets, running thence southwesterly 
across 4th street; thence southwesterly in and along Townsend street 
to northwest corner of N. Potrero 135; t hence westerly across said 


last-named corner and through Potrero, blocks 99, 98, 69, 68, 
s*? 5. and l4. to the east line. block +4 ES thence southwesterly 


through blocks 23, 21, 22, 7, and 6 to line of Harrison street, 
where it intersects 16th street; thence south and along Harrison to 
its intersection of 22nd street; thence southwesterly through blocks 
139,153, 154, 171, 170, 184 to west line of San Joseavenue ; thencecon- 
tinuing southwesterly through portions of blocks 6, 32, 33, 34, 57, 
56, 55, and 54 to south line of 29th street: thence southerly through 
blocks 53, 52, and 29 to south line of Randall street, where same 
intersects old San Jose road; thence along said road southwesterly 
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through a portion of the San Miquel Rancho to the north line of 
the Ocean House road; thence southerly through San Miquel to 
block 2, West End Homestead; thence southwesterly to Railroad 
avenue; therice along said avenue westerly to northeast line of 
Rancho Laguna de la Merced ; thence continuing southwesterly toa 
point on the north line of section 1, township 3 south, range 6 west, 
said point being rear center of said line and intersected by the north 
line of San Mateo county, the right of way averaging thirty feet wide, 
running a distance of seven and 56; miles in the city and county 
of San Francisco. 
83 San Mateo. Also beginning on south boundary of San 
Francisco City and county, on the north line of section 1, 
township 5 south, range 6 west, near the center of said line; thence 
southeasterly running through the towns of San Bruno, San Mateo, 
and Redwood city toa point on the San Francesquito creek near the 
southeast corner of section 24, township 5 south, range 3 west, right 
of way sixty feet wide, running a distance of twenty-five and ))% 
miles in San Mateo county. 

Santa Clara. Also beginningat a point in center of railroad bridge 
across San Francesquito creek near the southeast corner of section 
34, township 5 south, range 3 west; thence running southeasterly 
through Mayfield, Mountain View, and Santa Clara to westerly line 
of San Jose; thence running east to depot in San Jose; thence to 
4th street in said city; thence on and with 4th street to southeast 
line of said city ; thence southeasterly to town of. Gilroy ; thence in 
same course to Carnardero; thence south to a point near the north 
bank of Pajaro river in southeast quarter of section 5, township 12 

south, range 4 east; thence west with said river to its inter- 
84 section with east line of Santa Cruz county; also beginning 

at Carnardero running thence southeasterly to a point near 
the center of northeast quarter of northeast quarter of section 27, 
township 11 south, range 4 east, said point being on north line of 
San Benito county; the right of way for eighteen miles being sixty 
feet wide, and for forty miles one hundred feet wide, and for one 
and ;*°. miles over public thoroughfares, running thus a distance 
[of] fifty-nine and ;%°, miles in Santa Clara county. 

Santa Cruz. Also beginning at a point on east line of Santa Cruz 
county near a point where the southeast corner intersects the Pajara 
river, running thence westerly with said river to center of railroad 
bridge crossing said river, right of way one hundred feet wide, a 
distance of two 5 miles in Santa Cruz county. 

San Benito. Also beginning at a point in center of railroad bridge 
crossing Pajaro river near the center of the north line of section 10, 
township 12 south, range 3 east; thence westerly to a point about 
four hundred yards easterly of Landcut station, two and 3; miles, 

and also beginning at a point near center of northeast quarter 
85 of northeast quarter of section 27, township 11 south, range 
4 east, near the center of railroad bridge crossing Pajaro river, 
running thence southeasterly in a direct line to depot in town of 
Hollister; thence to Tres Pino station, right of way one hundred 
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feet wide, a distance of seventeen and ,®%, miles in San Benito 
county. ; 

Monterey. Beginning at a point in northeast quarter of section 
16, township 12 south, range 5 east, said point being on the westerly 
line of San Benito county, about four hundred yards, more or less, 
easterly from Landeut station; thence wi sterly to Pajaro station ; 
thence southerly to a point on north bank of Elkhorn slough, near 
center of section 28, township 12 south, range 2 east; thence south- 
erly through Castroville and Salinas city to a point in center of 
section 5, township 17 south, range 5 east; thence southeasterly in 
a direct line to Soledad depot, right of way one hundred feet wide, 
a distance of forty-nine and 75; miles in Monterey county. 

fresno. Also beginning at Huron, in said county, running 

thence in a northeasterly direction to a point on northwest 


S6 line of ‘Tulare county, intersected by the southerly part of the 

center line of section 4, township 19 south, range 20 east, 

right of way one hundred feet wide, a distance of seventeen and *3, 
miles in Fresno county. 

Tulare. Also beginning at intersection of the southwest quarter of 


. 
the southeast quarter of section 4, township lv south, range 20 east, 
with the northwest line of Tulare county, running thence easterly 
through the towns of Hanford and Lemore to the intersection of 
Central Pacific and Southern Pacific railroad tracks at Goshen; 
thence continuing southeasterly through township 19 south, range 
24 east to town of Tulare; thence southerly through the town of 
Tipton to intersection of north line of Kern county with south line 
of the northeast quarter of the southeast quarter of section 34, town- 
ship 24 south, range 25 east, right of way one hundred feet wide, 
running a distance of sixty-one and ,°5; miles in Tulare county. 
Kern. Also beginning at the intersection of the south line of Tu- 
lare county with north line of the northeast quarter of northwest quar- 
ter of section 2, township 25 south, range 25 east, Mt. Diablo 
i base and meridian, running thence southerly through Delano 
and Posa to Lerado station; thence southeasterly through 
Sumner and ‘Tampa to Calienta; thence through Tehichipa Pass 
and the “Loop” to a point in the southwest quarter of southeast 
quarter of section 33, township 9 north, range 12 west, San Bernar- 
dino base and meridian, which point is on the north line of Los 
Angeles county, right of wav one hundred feet wide, running a dis- 
tance of one hundred and seventeen and 5,5; miles in Kern county; 
also beginning at Mojave, in township 17 north, range 12 west, San 
Bernardino base and meridian, running thence easterly through 
township 11 north, range- 12, 11, 10, 9,8, 7 west, 5. B. B. & M., to 
point on west line of San Bernardino county, in northeast quarter 
of the northwest quarter section 4, township LO north, range 7 west, 
San Bernardino base and meridian, right of way one hundred feet 
wide, running a distance of thirty-five and ,°; milesin Kern county, 
thus making the total distance of one hundred and fifty-three and 
miles in Kern county. 
Los Angeles. Also beginning at the intersection of north line 
SS of northwest quarter of northeast quarter of section 4, town- 
7—1056 
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ship 8 north, range 12 west, with south line of Kern county, 
running thence south to a point in section 8, township 5 north, range 
11 west: thence southwest to Soledad Pass; thence west through Sole- 
dad Pass to Newhall; thence southeasterly through Fernando and San 
Fernando tunnel to depot in city of Los Angeles, running thence in an 
easterly direction to a point on west line of San Bernardino county, in 
the northeast quarter of the northeast quarter of section 28, township 
1 south, range 8 west, S. B. B. & M.; also beginning at a point in Los 
Angeles near depot, running thence through Florence, Compton, Cerito 
to Wilmington; thence skirting west side of San Pedro Bay to depot at 
Faval, width of right of way for one hundred and fifteen miles, one 
hundred feet; for twenty-one miles, fifty feet; and right of way on 
public thoroughfares, six and ;45; miles, running a distance of one 
hundred and forty-two and ;45, miles in Los Ange les county. 
San Bernardino. Also beginning at a point on the east line 
89 of Los Angeles county where the east line of northeast quarter 
of northeast quarter of section 28, township 1 south, range 8 west, 
San Bernardino baseand meridian, intersects said county line, running 
thence east through said township 1 south, ranges 7, 6, 5, 4 west, Me 
Mound City station; thence southeasterly through San Gorgonia to 
San Gorgonia Pass to a point on north line of San Diego county in- 
tersected by the northeast quarter of the southwest quarter of sec- 
tion 9, township 3 south, range 1 east, Mount San Bernardino base 
and meridian ; also beginning at a pointon north line of San Diego 
county in southwest quarter = northwest quarter of section 11, 
township 3 south, range 1 east, S. b. B. & M.; running thence east 
to a point on said north line of San Diego county in southeast quar- 
ter of northwest quarter of section 7,township 3 south, range 2 east, 
S. B. B. & M.; also beginning at a point on east line of Kern county 
in northeast quarter of north west quarter of section 4, township 10 
north, range 7 west, 5. B. B. & M.; thence running in an easterly 
and southe: isterly direction through Kramer, Hinckley, Daggett, 
New berry, and, Haslett to a point jn the southwest quarter of 
90 section 3, township 7 north, range 7 east, and thence con- 
tinuing in a general southeasterly direction one hundred [and ] 
twenty and ,*%,; miles easterly along the line of the road from said 
first-named point on the east line of Kern county, right of way one 
hundred feet wide, running a distance in total of one hundred and 
seventy-five and ;4°%, miles in San Bernardino county. 

San Diego. Also beginning at a point on south line of San Ber- 
nardino county in the southeast qnarter of the northwest quarter of 
section 7, township 3 south, range 2 east, S. B. B. & M.; running 
thence in a general southeasterly direction through India, Seven 
Palms, and Palm Springs station to center of bridge across Colorado 
river in southwest quarter of southeast quarter of section 26, town- 
ship 16 south, range 22 east, S. B. B. & M., and fractional part of 
the north half of southeast quarter and the northeast quarter of the 
southwest quarter of section 10, township 3 south, range 1 east, ‘San 

Bernardino base and meridian, right of way one hundred 
91 feet wide, running a distance of one hundred and fifty-eight 
and +55 miles in San Diego county. 
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Whenever the townships in the above description are described 
as “ townships north” they are north of Mount San Bernardino base 
and meridian, and whenever the townships are described as “ town- 
ships south ” they are— of Mount Diablo base and meridian, except 
those which are described as of San Bernardino base ‘and meridian, 
described as such by name or “S. B. B. & M.;” and it appearing 
that the actual value of the franchise, roadway, road-bed, rails, and 
rolling-stock of said company within the State at said date and 
time in March was and still is the um of thirteen million dollars: 

Therefore it is hereby ordered that said franchise, roadway, road- 
bed, rails, and rolling-stock for the year 1883 be, and the same are 
hereby, assessed to the Southern Pacific Railroad Company at the 
sum of thirteen million dollars. 

C. Ek. WILCOXON, Chairman. 

Ki. W. MASLIN, Clerk. 


LI. 


That the defendant is a corporation existing under the 
92 laws of the State of California, except in so far as its exist- 
ence, rights, privileges, duties, and obligations have been af- 
fected by the various acts of Congress hereinafter referred to; that 
the principal place of business of the defendant now is, and for 
many years past has been, the city of San Francisco, State of Cal- 
ifornia: that some of its stockholders and members now are, and 
ever have been, citizens of the United States, resident in the State 
of California, and some of its stockholders and members now are, 
and ever have been, citizens of the United states, resident in States 
other than the State of California. | 


LTT. 


That as such corporation it constructed a line of railroad and 
procured the rolling-stock and all appurtenances thereunto be- 
longing known and designated as the Southern Pacific railroad 
(of California), described as follows: Commencing on the waters of 
the Pacific Ocean, in the city and county of San Francisco, and ex- 
tending in a southerly direction through portions of the county 
of San Francisco and through the county of Santa Clara to 
Tres Pinos, in the county of San Benito, with a branch there- 

from running from Carnadero, in the county of Santa Clara, 
93 to Soledad, in the county of Monterey. Said line of railroad 

also extends from Huron, in Fresno county, to Goshen, mn 
Tulare county, and thence in a southerly direction by way of Tehi- 
chepi Pass, Mojava, and Los Angeles to the Colorado river at Fort 
Yuma, with three branches from said line at Los Angeles, extending, 
respectively, to Santa Monica, Wilmington, and Santa Ana, in the 
county of Los Angeles. Said line of railroad is connected with the 
Texas and Pacific railroad at Sierra Blanca, in the State of ‘Texas, 
by three railroads, to wit, The Southern Pacific railroad (of Arizona), 
extending from Fort Yuma to the eastern boundary line of Arizona; 
The Southern Pacific railroad (of New Mexico), extending from said 
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eastern boundary line across New Mexico to the western boundary 
of Texas, and the Galveston, Harrisburg and San Antonio railroad, 
extending from said last-named boundary to Sierra Blanea. Said 
several railroads are operated as one continuous line from a. point 
near Marshall, in Texas, to the Pacific Ocean, at San Francisco, for 

the uses and purposes and in the manner contemplated by 
94 the acts of Congress hereinafter referred to. From Tres Pinos 

to Huron the said Southern Pacifie railroad has not been 
completed, but, pending its construction, connection between said 
points is made over the lines of the Central Pacific railroad. De- 
fendant has completed the construction of the road from said South- 
ern Pacific railroad to the Colorado river, at or near the Needles, to 
connect with, and has there connected with, the Atlantic & Pacific 
railroad, hereinafter referred to, making a continuous line from 
Springfield, in the State of Missouri, to the Pacific Ocean, as con- 
templated by the act of Congress hereinafter referred to, chartering 
the Atlantic & Pacific Railroad Company. 

iV. 

That of said Southern Pacific Railroad (of California) there had 
been, prior to the first Monday in March, 1880, completed, and there 
was in operation in the several counties through which it runs, 
711.51 miles, to wit: in the city and county of San Francisco, 
7.36 miles; in the county of San Mateo, 25.10 miles; in the 

county of Santa Clara, 59.50 miles; in the county of: 
95 Santa Cruz, 2.15 miles; in the county of San Benito, 

17.65 miles; in the county of Monterey, 49.28 miles; in the 
county of Fresno, 17.95 miles; in the county of Tulare, 61.98 miles ; 
in the county of Kern, 53.47 miles; in the county of Los Angeles, 
142.48 miles; in the county of San Bernardino, 85.90 miles, and in 
the county of San Diego, 158.85 miles, and all within the State of 
California. 

V. 

That on the 27th day of July, 1866, the Government of the United 
States undertook to construct or cause to be constructed a line of 
railroad from a point at or near the town of Springfield, in the State 
of Missouri, to the headwaters of the Colorado Chiquito, and thence 
along the thirty-fifth parallel of latitude, as near as might be found 
suitable for a railroad route to the Colorado river at such point as 
might be selected, and thence by the most practicable and eligible 
route to the Pacific Ocean, and to that end Congress passed an act 
entitled “An act granting lands to aid in the construction of a rail- 
road and telegraph line from the States of Missouri and Arkanas to 
the Pacific Ocean,” which act was approved on gaid 27th day of July, 

1866. (See United States Statutes at Large, vol. 14, page 292.) 
96 By said act certain persons therein named were made and 

erected into a corporation under the name and style of the 
“Atlantic and Pacific Railroad Company.” 
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VI. 

That to facilitate the construction of said road the Government of 
the United States, by said act of Congress, adopted the defendant as 
tlie instrument or agent of the United States, and conferred upon de- 
fendant the same powers and clothed defendant with the same 
privileges and immunities which it conferred upon and clothed the 
Atlantic and Pacific Railrgad Company with, except that the said 
defendant was to construct only that portion of said railroad be- 
Lween the ( ‘olorado river a nd the C1LY ramets county of San 'ranciseo. 


VII. 


That said Atlantic and Pacific Railroad Company organized under 
said act and obtained bona fide subscriptions to the stock of said com- 
pany to the amount of one million dollars, with ten per Cc ntum paid 
within two years after the passage and approval of said act of Con- 

gress, and said company and defendant, immediately after 


t) 1e issage of said “act, acTCce mt 


ed the terms and conditions 
hereof and have duly complied therewith. 


Vill. 


That said Atlantic and Pacific Company has fully completed the 
whole of said road from Springfield to the Colorado river, and 
defendant has constructed said road as aforesaid to Mojavi, with the 
exception hereinbefore set out. 


a 


IX 


That on the 3d day of rer -Governmentof the United 
States undertook to construct or cause to be constructed a line of 
railroad from Marshall, seein: of lexas, to San Diego, in the 
state of California, and from said line of road at the Colorado 
river to construct or cause to be constructed i line of railroad 
which would connect the road from Marshall to San Diego 
with the line of road provided forin the act of Congress of July 
27th, 1866, hereinbefore referred to,and by means of said connecting 
pond ( to connect the road from Marshall to San Diego with the city 


of San Francisco, and to that end Congress passed an act entitled 
“An act to Incorporate the Texas Pacitie Railroad Company 
9S and to gid in the construction of its road, and for other pur- 


poses,” approved March 3d, 1870, and subsequently, on the 
2d day of May, 1872, passed an act entitled “An act supplementary 
to an act entitled An act to incorporate the ‘Texas Pacific Railroad 
Company and to aid in the construction of its road, and for other 
purposes,” approved March 3d, 1871. (See vol. 16, U.S. Statutes at 
Large, 073; vol. 17, /d., 59 


§ 
That immediately after the passage of said act of March, 1871, 


the Texas Pacific Railroad Coinpany was organized in pursuance 
thereof, and it and defendant accepted all the terms and con- 
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ditions of each of said acts of 1871 and 1872, and have fully 
and in every respect, complied therewith and under them, and in 
compliance with the spirit and intent of said acts have completed 
the roads mentioned in the third finding. 


Al. 


That on the 4th day of April, 1870, the Legislature of the State 
of California passed an act entitled “An act to aid in giving effect 
to an act of Congress relative to the Southern Pacific Railroad Com- 

pany.” By the terms of said act and to enable said com- 
99 pany to comply with the act of Congress of July 27th, 

1866, hereinbefore pleaded, and all other acts of Con- 
gress then in force, or which might thereafter be enacted, it 
was provided that the right to construct, maintain, and operate, 
by steam or other power, the said railroad mentioned in said 
acts of Congress, and all the rights, privileges, franchises, power, 
and authority conferred upon or granted to or vested in said ecom- 
pany by the said acts of Congress, and any acts of Congress which 
might thereafter be enacted, should be confirmed and vested in the 
defendant. Said act now is, and ever since said 4th day of April, 
1870, has been, in full force and effect. (Statutes, 1870, p. 883.) 


XII. 


That on the 1st day of April, 1875, the defendant. was indebted to 
divers persons, citizens of the United States, and many of them then 
and now citizens and dona fide residents of the State of California, in 
large sums of money advanced to construct and equip the railroad 

hereinbefore described. ‘To secure the payment of such indebt- 
100 edness the defendant, on the said first day of April, 1875, exe- 

cuted and delivered a mortgage upon said Southern Pacific rail- 
road, its franchises, and all rolling-stock and appurtenances, and upon 
a large number of tracts of land, aggregating over eleven million of 
acres, situated in different counties in the State of California, which. 
said tracts of land then were, and ever since have been, the property 
of defendant. Said indebtedness amounts to the sum of forty-six 
million of dollars, and no part thereof has ever been paid except 
the accruing interest, and the whole thereof is now, and since the ex- 
ecution of said mortgage has been, a valid and subsisting indebted- 
hess against said company, and has been and still is secured by said 
mortgage, a copy of which, with the endorsements thereon, is an- 
nexed to defendant’s answer and made a part thereof. 


XIII. 


That the lands mentioned in the preceding subdivision are not and 
never have been in any way connected with the railroad business of 
the defendant. They are agricultural and grazing lands held, owned, 

and used for farming and grazing purposes, and so far as 
101 _— patented are situated as follows, in the counties of the State 
of California, and are distributed in the respective counties 
in the following quantities: In Santa Clara county, 3,138 acres; 
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San Benito county, 1,879 acres; Monterey county, 1,879 acres; 
Stanislaus county, 32,242 acres; Merced county, 20,655 acres ; Fresno 
county, 18,759 acres; ‘Tulare county, 260,515 acres; Kern county, 
168,096 acres; Los Angeles county, 35,033 acres; San Bernardino 
county, 50,686 acres ; San Diego county, 5,787 acres. 

Said lands and all of them for each of the years 1880, 1881,and 1882 
and 1883 were assessed by the assessors of the respective counties in 
which they are situated at their full cash value, and no deduction 
from said value was made or allowed on account of said mort- 
gage or the indebtedness secured thereby. On the contrary, the 
laws of the State of California under which said assessors acted in 
making said assessments prohibited any deduction from said values 
on account either of the mortgages or the indebtedness secured 
thereby. 

In each of said years the defendant paid in full, at the 

102. ~—sitime the same became payable, all the taxes levied upon said 

lands, amounting, in the aggregate, for State, county, and 
municipal purposes, to $112,947.40. 

The laws of the State of California, then and ever since in 
force, provide that in the assessment and valuation of lands of 
like character and situation and in every respect similar, both 
1D quality and use, not owned by railroad or other quasi-public 
corporations, a mortgage thereon, by which a debt is secured, shall, 
for the purposes of assessment and taxation, be deetned and treated 
“as an Interest in the property affected thereby, and that in the as- 
sessmentand valuation of such property, for the purposes of taxation, 
the value of said mortgages shall be deducted therefrom and the 
owner of said lands or property only assessed and taxed for the 
value in CXCCSS of the value of the mortgage. 

‘To assist the assessor in the performance of his duties and to en- 
able him to make the deductions aforesaid, the laws of the State of 
California make it the duty of the recorder of each county, annually, 
on or before the first Monday in April, to transmit to the assessor a 

complete abstract of all mortgages, by which any debt is se- 
103 cured remaining unsatisfied on the records of his office at 12 

o'clock meridian on the first Monday of March of said year; 
and it is further provided by said laws that should any such list be 
found to contain any instrument relating to lands situated in more 
than one county it shall be the duty of the assessor to transmit to 
the State board of equalization all information relating thereto ; 
and it shall be the duty of the State board to attach an apportion- 
ment of valuation of such instrument to be assessed in each county, 
and to transmit to the assessor of each county mentioned as affected 
in said instrument a statement of valuation of assessment to be 
levied against said instrument in such county. (Political Code, 
sect. 3675.) 

In the matter of the valuation of its said lands for the purposes 
of taxation the defendant is and ever has been deprived of all 
the benefits of the said laws which provide for the deduction of 1n- 
debtedness secured by mortgage from the valuation of lands by reason 
of the provisions of section 4 of article XIII of the constitution 
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104 of the State of California, and the action of assessors in pur- 
suance thereof, while all natural persons and all corporations 
not quasi public within the State of California are entitled to receive, 
and do receive, the full benefit of said laws and the deductions re- 
quired to be made thereunder. 
XIV. 

That on the 18th day of August, 1883, the State board of equaliza- 
tion of the State of California, pretending to act under and by virtue 
of the powers conferred upon it by section 10 ofarticle XIII of the con- 
stitution of the State of California, did make a pretended assessment 
for the purposes of taxation for the fiscal year of said State then next 
ensuing upon the franchise, roadway, road-bed, rails, and rolling-stock 
of said railroad against defendant. Said pretended assessment was not 
made separately upon the franchise, roadway, road-bed, rails, and roll- 
ing-stock, or any properties of said railro: id, but all of said properties 
were blended together in making said assessment, which assessment 

was then and there so entered upon the minutes of said board. 
105 Said assessment is the assessment upon which the several taxes 

mentioned in the complaint herein are based, and no other 
assessment than the aforesaid was ever made of said property or any 
part thereof for said fiscal year. Said assessment. included all 
property and kinds of property mentioned in section 3665 of the 
Political Code of California as amended March 9, 1883,. except 
depots, stations, shops, and buildings erected upon the space cov- 
ered by the right of way, which last-mentioned property was as- 
sessed, as provided i in said section, by local assessors. 


XV. 

That the State board of equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the full 
cash value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises as presented in said section 3665, without deducting 
therefrom the value of the mortgage, or any part thereof, given and 
existing thereon as aforesaid to secure the indebtedness of said com- 
pany to the holders of said bonds, notwithstanding they had full 
knowledge of the existence of such mortgage. 

106 XVI. 

That in making said pretended assessment the said State board 
of equalization did not deem or treat said mortgage as an interest 
in said property, but did assess the whole value of said property to 


the defendant in the same manner it would have done had there 
been no mortgage thereon. 


XVIT. 


That under section 4 of article XIII of the constitution of Cali- 
fornia property of natural persons or corporations not quasi-public, 
having a mortgage, lien, or encumbrance thereon, is not assessed in 
full to the owner thereof, but the owner is only assessed for the value 


THE SOUTHERN PACIFIC RAILROAD COMPANY. 57 
of the owner’s interest in such property over and above the value 
of the mortgage, lien, or encumbrance. In the case of the property 
of railroad and other quasi-public corporations no such allowance 
or deduction is made, had, or allowed with respect to any mort- 
gage, lien, or encumbrance; that the tenth section of article XIII 

of the constitution of the State of California provides the same 
107 mode for the assessment of the franchises, roadway, road- 

bed, rails, and rolling-stock of all railroads operated in more 
than one county, whether such property be owned by railroad or 
other quasi-public corporations, or by private corporations, or by 
natural persons. 


AVITE. 


That at and before and ever since the adoption of the constitution 
of the State of California now in force there were and are existing 
under the laws of said State corporations of‘ various kinds formed 
for the purpose of and actually operating and doing business, 
holding and using and operating property in more than one county 
in said State, and that at all of said times there were and 
now are divers natural persons, residents of said State, operating 
property in more than one county in said State, and that at all of 
said times there were and now are railroads owned by corporations 
formed under the general laws of the State, and also by natural 
persons, which are only operated in one county; that corporations 
in said State of California now are, and ever have been, formed 

under general laws relating thereto, and railroad and all other 
108 corporations, except public corporations formed or organ- 
ized for the government of a portion of the State, now are, 
and ever have been, designated by the laws of California as pri- 
vate corporations; that under the provisions of said laws such 
corporations may be formed for any purpose for which individuals 
or natural persons may lawfully associate themselves together; that 
there now exists in California, and ever have existed, corporations 
formed under said laws for fire, marine, mutual life, health, and 
accident insurance; building, constructing, and operating railroads, 
wagon-roads, telegraphs, bridges, ferries, wharves, chutes, and 
piers, and for constructing and operating canals, for the purpose of 
acquiring land in large tracts and distributing them as homesteads 
among the corporators, for savings and loans, for mining, for the 
sale and distribution of water in cities and towns; for manufacturing, 
mechanical, and agricultural purposes; for benevolent, charitable, 
and educational purposes; for cemeteries, agricultural fairs, and 
various other purposes. | 
And in said State there now are, and for more than three 
109 years last past have been, various railroads owned, oper- 
ated, and controlled either by individuals, partnerships, or by 
private corporations other than railroad corporations, to wit, by min- 
ing and manufacturing corporations; that there now is, and for 
more than three years last past has been, a railroad in use and 
operation extending from the city of Marysville, in the county 
of Yuba, to the town of Oroville, in the county of Butte, in said 
S$—1056 
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State, a distance of twenty-seven miles, which said road now is, 
and ever has been, operated in more than one county in this 
State and is of the same gauge as the road of defendant and has 
ever been operated for like uses and purposes. 

That said road, with all its equipments, now is, and for more than 
three years last past has been, in the ownership and under the 
operation and control of one N. D. Rideout, a citizen of the 
United States and resident of the State of California. 

That there now is, and for more than three years last past has 
been, a railroad extending from the town of Santa Cruz, on the 
Pacific Ocean, and in the county of Santa Cruz, eastward through 
said county and into the county of Monterey to the town of P “ujaro, 

a distance of about twenty-one miles. 
110 That said road now is, and for a long time past has been, 

owned, operated, and used for like purposes for which the de- 
fendant’s road is owned, operated, and used, and that the same now 
is, and for a long time past has been, in the ownership and oper- 
ated by the Pacific Improvement Co., a private corporation formed 
under the laws of the State of California, which said corporation is 
not, and’ never has been, a railroad or quasi-public corporation ; 
that there are now, and for more than five years last past have 
been, divers other railroads owned and operated in said State by 
corporations other than railroad corporations and by individuals 
and partnerships, and that all of said corporations, individuals, and 
partnerships are the owners of lands which are assessed by the local 
assessors of the various counties in which [such] lands are situated, 
and all are entitled under the laws of said State to the deductions 
provided for in said laws and have been allowed such deductions. 


XIX. 
That in making said pretended assessment the State board of 


equalization included the full value of all franchises and corporate 
powers held and exercised by the defendants. 


111 XX. 


That said pretended assessment is the only assessment of said 


property, and the pretended tax for the non-payment of which this 


action is brought is founded upon said pretended assessment and 
upon no other. 
XXI. 

That on the 9th day of November, 1883, the defendant, while then 
and at all times denying all liability upon said prete nded_assess- 
ment, and claiming that all the proceedings had in relation thereto 
were in violation of the law and the rights of defendant, tendered 
and offered to the said plaintiff the sum of $125,806.31 in United 
States gold coin in part payment of the tax claimed in the com- 
plaint, with [an] agreement that the receipt of said sum should 
not prejudice the plaintiff in any legal rights; that the defend- 
ant afterwards brought said sum into court and offered the 
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same to plaintiff and subjected the same to such orders or judgments 
as the court might make in the premises; that of the sum so ten- 
dered it tendered specifically for the benefit of the State and on the 
amount claimed by the State the sum of $38,766, and on account of 
the various county taxes claimed it tendered sums as follows, to 
Wit: 


for the county of Fresno ee S$? 092 8? 
Do. SE Gs RT NEE we L5.801 07 
Do. Nt Ts so corer seninenitapitaaniaalian 11,409 62 
Do. Monterey--_-_--- i eseiieniees sieenadienbcuiia hess LSOO 14 
11? Do. I cies tients ee 
Do. Ba DOSRASGIRD 20.0 ccasdceneseens Ee 
Do. san Diego a cin rete aie rece 
Do. Se ID... se eraneneseiin melanie maul 791 16 
Do. er ee otusdiedeeeiees 2 592 45 
Do. Santa Clara ia ieee eee 1902 138 
Do. Santa Cruz-.. wi ap rape ey Oe 250 95 
Do. I nic cite aes enie aocnenetienan eee ea 6.401 57. 


That defendant ever since said tender was made kept the same 
good ; that afterwards, to wit, on the 29th day of September, 1884, 
in this court, upon motion of attorneys for plaintiff, an order was 
made that the defendant, within five days from said date, make 
said tender good by paying to Edward C. Marshall, attorney 
general of the State of California, and one of the attorneys for 
plaintiff herein, the said sum of $125,806.51 in United States 

gold coin, to be by said Marshall, upon the receipt thereof, paid 
113 ~—into the State treasury of the State of California for the benefit 

of the State of California and of the counties named in the 
respective amounts above specified,and it was then and there further 
ordered by said court, by consent of the parties to the action, 
that neither the payment nor the receipt of said sum should preju- 
dice or affect any right of either party to this action to maintain.or 
defend it as to the balance claimed in the complaint; that after- 
wards, to wit, on the 2nd day of October, 1854, in obedience to 
the said order,-the defendant made said tender good by paying to 
the said Marshall the said sum of $125,806.31 for the uses and pur- 
poses and upon the terms and conditions mentioned in the said order. 


99 | 


That the board of equalization never at any time made or adopted 
any rule or regulation relative .to the assessment or valuation of 
railroad property of any kind; that said board never made or 

adopted any rule to govern or regulate its proceedings in the 
114 _—s exercise of the powers conferred tipon it by section ten of arti- 
cle XIII of the constitution of California. 


Conclusions of Law. 


From the foregoing facts the court finds as a conclusion of law that 
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the defendant is entitled to judgement in its favor, with costs; and it 
is so ordered. 
‘ (Signed) LORENZO SAWYER, 
Circuit Judge. 


(Endorsed :) Filed Nov. 10, 1884. L.S. B. Sawyer, clerk. 
115 Judgment. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Cireuit, District of 
California. 
THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, - 
is ' a * 
, ' ' ' No. 3264. 
SOUTHERN Paciric RaAILRoap Company (a Corpora- | ° 
tion), Defendant. 


This action came on regularly for trial by the court, a jury trial 
hereof having been waived by written stipulation of the parties 
hereto, and the evidence of the respective parties being adduced and 
the arguments of counsel had thereon, the cause was submitted to 
the court for consideration and decision, and the court, after due de- 
liberation, having filed its findings in writing and ordered that 
judgment be entered herein for the defendant in accordance 
therewith, now, therefore, by virtue of the law and the finding 
aforesaid, it is considered by the court that the plaintiff take nothing 
by this action ; that the defendant go hereof without day, and that 
said defendant recover from said plaintiff its costs in this behalf 
expended, taxed at $—. 

Entered this 10th day of November, 1884. 
L. S. B. SAWYER, Clerk. 


A true copy. 
Attest . 
[ SEAL. | L. S. B. SAWYER, Clerk. 
(Endorsed :) Filed Nov. 10, 1884. L.S. B. Sawyer, clerk. 
116 Clerk's Certificate. 
UNITED STATES OF AMERICA: 
Circuit Court of the United States, Ninth Circuit, District of 
California. 
PEOPLE OF THE STATE OF CALIFORNIA 
i's. 
SOUTHERN Pactric RarLRoaAp ComMPANY. 
I, Lorenzo 8. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judicial circuit within and for the district of Cal- 


ifornia, do hereby certify that the foregoing papers hereto annexed 
constitute the judgement-roll in the therein-entitled action. 


THE SOUTHERN PACIFIC RAILROAD COMPANY. 6] 


Witness my hand and the seal of said circuit court this 10th day 

of November, A. D. 1884. 
LS. B. SAWYER, Clerk 
By F. D. MONCTON, Deputy Clerk, 
117 Authorization that James A. Waymire & Wm. T. Baggett Continue 
as Alt’ys, Xe. 
In the Circuit Court of the United States in and for the Ninth Cir- 
_* cuit, District of California. 
THe PEOPLE OF THE STATE OF CALIFORNIA 
Us. 
THe Soutuern Paciric R. R. Co, 

To James A. Waymire, Esq., and Wm. T. Baggett, Esq. 

GENTLEMEN: You are hereby requested, authorized, and empow- 
ered to continue as attorneys of record for the plaintiff in the above- 
entitled cause, and, subject to my instructions, to exercise entire 
control of said cause. 

San Francisco, April 28th, 1854. 

C. MARSHALL, 
Attorney General. 
> Endorsed: Filed April 28, 1884. L. 8. B. Sawyer, clerk, by F. D. 


Moncton, deputy clerk. 


11s Appointment of D. M. Delmas as Att'y for PUT, &e. 


In the Cireuit Court of the United St . Ninth Circuit, District 
of leggy 


Tue Peor_Le OF THE STATE OF CALIFORNIA, Plaintiff, 
rs. 


Tue SoutHerRN Pactric RAtLRoaAp Co., Defendant. 


[ hereby appoint D. M. Delmas, Esq., attorney for the plaintiff in 
the above-entitled action in place of Messrs. James A. Waymire and 
. i W. T. Baggett. 
JOHN P. DUNN, 
State Controller. 


(Endorsed “ Kiled April 20, LSS4. ». L. sawyer, clerk. 


110 At a stated term, to wit, the lebruary term, A. D. 1884. of 

the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the 
court-rooms in the city and county of San Francisco on Monday, the 
26th day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-four. 


—_ Present: The Honorable Lorenzo Sawyer, circuit judge. 


6? THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


Order that Hon. E. C. Marshall he Ent re d of Record as Alt’y for PUG. 
and D. M. Delmas, hsq., Substituted as Alt’y for Comptrolle i. WC. 


Tue PEOPLE OF THE STATE OF CALIFORNIA ) 
vs. ~No. 3964. 
Tue SouTHERN Pactric RAILROAD CoMPANY. } 


A motion to substitute D. M. Delmas, Esq., for James A. Waymire 
and W. T. Baggett, Esqs., as attorney for plaintiff, and a counter- 
motion of Hon. E. C. Marshall, attorney general, to retain 
120 Messrs. Waymire and Baggett as his representatives, with 
power as attorneys of record to control said action hereto- 
fore argued and submitted, having been duly considered, it is now 
here ordered that Hon. E.C. Marshall, attorney general of the State 
of California, be, and he is hereby, directed to be entered as attorney 
for the plaintiff in the above-entitled action, with power to control 
the proceedings therein in all matters of difference between him and 
the other attorneys in the case; and it is further ordered that D. M. 
Delmas, Esq., be, and he is hereby, substituted as attorney for the 
comptroller instead of James A. Waymire and W. T. Baggett, Esqs., 
subject to the control of the action and proceedings therein by the 
said attorney general, as hereinbefore provided, 
121 Bond on Writ of Error. 


In the Supreme Court of the United States. 


Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff in Error. 
is. 
THE SouTHERN Paciric RAILROAD Company, a Corporation, Defend- 
ant in Error. 


Know all men by these presents that we, Louis Marshall and H. 
A. Greene, are held and firmly bound unto The Southern Pacific Rail- 
road Company, defendant in error herein, in the sum of five hundred 
dollars, lawful money of the United States of America, to be paid 
to said The Southern Pacific Railroad Company, its successors or as- 
signs ; to the payment of which, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each 
of our heirs, executors, and administrators, firmly by these pres- 
ents. 

Sealed with our seals. Dated the 28th day of July, 1886. 

Whereas the above-named The People of the State of Cali- 

122 fornia have prosecuted a writ of error to the Supreme Court 
of the United States to reverse the judgment rendered and en- 

tered by the circuit court of the United States of America for the 
district of California in the cause entitled The People of the State 
of California vs. The Southern Pacific Railroad Company, No. 3264: 

Now, therefore, the condition of this obligation is Such that if the 
above-named The People of the State of California, plaintiff in error, 
shall prosecute their said writ of error to effect and answer all costs 


te 


a —~ 


ey 


THE SOUTHERN PACIFIC RAILROAD COMPANY. Deo 


if they shall fail to make good their plea, then this obligation 
shall be void; otherwise to remain in full foree and virtue. 
LOUIS MARSHALL. 
H. A. GREENE. 


Signed, sealed, and delivered in the presence of— 


lh D. MONCKTON., 


UniItTep STATES OF AMERICA. | 
Listrict oO; (California. } 


Louis Marshall and H. A. Greene, being duly sworn, each for 
himself deposes and says that he is a householder In said dis- 
trict, andis worth the sum of five hundred dollars in lawful money of 

the United States of America. exclusive of property exempt 
125 from execution and over and above all debts and habilities. 
LOUIS MARSHALL. 
H. A. GREENE. 


Subscribed and sworn to before me this 28th day of July, 
LSS6. 
fr. D. MONCKTON, 


f ommissione ;)" of United State Ss (orceuit Court. District of California. 


Endorsed: The form of the within bond and the sufficiency of 
the sureties therein are hereby approved. (Signed) Lorenzo Saw- 
yer, circuit judge. Filed July 28th, 1886. L. 5S. B. Sawyer, clerk. 


124 In the Cireuit Court of the United Statés for the Northern 
District of California. 
THE PEOPLE OF THE STATE OF CALIFORNIA 
i's. - No. 3264. 
Tue Sournern Paciric Rattroap Company. } 


[, L. S. B. Sawyer, clerk of the circuit court of the United States 
of the ninth judicial circuit in and for the northern district of Cali- 
fornia, do hereby certify that the foregoing one hundred and twenty- 
three written and printed pages, numbered from 1 to 123, inclusive, 
are a full, true, and correct copy of the record and of all proceed- 
ings in the therein entitled cause, and that the same together con- 
stitute the return to the annexed writ of error. 

Witness my hand and the seal of said circuit court this 2d day of 
Septem ber, A. D. 1886. 

[The Seal of the Cireuit Court, District of Cal’a. | 


L. S. B. SAWYER, Clerk. 


125 UnIrED STATES OF AMERICA, 88: 

The President of the United States of America to the judges of the 
circuit court of the United States of the ninth judicial circuit in 
and. for the district of California, Greeting: 

Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 


64 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


between The People of the State of California, plaintiffs in error, and 
TheSouthern Pacific Railroad Company,defendant in error, a mani- 
fest error hath happened, to the great damage of the said plaintiffs 
in error, as by Ais complaint appears, and it being fit that the error, 
if any there hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning tLe same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at the city of Washington, in the District of Columbia, on the 
second, Monday of October next, in the said Supreme Court to be 
there and then held, that, the record and proceedings aforesaid 
be[ing] inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 28th day of July, in the year of our 
Lord ‘one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and eleventh. 

[The Seal of the Circuit Court, District of Cal’a. ] 
L. S. B. SAWYER, 
Clerk of the Circuit Court of the United States 
, for the District of California. 


The above wr't of error is bereby allowed. 
LORENZO SAWYER, 
U. 8. Circuit Judge, Ninth Judicial Circuit. 


126 [Endorsed:] No. 3264. United States Supreme Court. 

The People of the State -of California, pi’ffs in error, vs. The 
Southern Pacific Railroad Company, def’t in error. Writ of error. 
Service of a copy of within admitted this 23 day of Aug., 1886. 
H. 8S. Brown, att’y for def’tin error. Filed September 2d,1886. — L. 
S. B. Sawyer, clerk. 


The Answer of the Judges of the Circuit Court of the United States for 
the District of California. 

The record and all proceedings of the plaint whereof mention is 
within made, with all things touching the same, we certify under 
the seal of our said court to the Supreme Court of the United States 
within mentioned, at the day and place within contained, in a cer- 
tain schedule to this writ annexed, as within we are commanded. 

[The Seal of the Circuit Court, District of Cal’a.] 
By the court: 
L. S. B. SAWYER, Clerk. 
127. Uwnirep States oF AMERICA, 838: 
To the Southern Pacific Railroad Company, Greeting : 
You are hereby cited and admonished to be and appear at 


THE SOUTHERN PACIFIC RAILROAD COMPANY, 65 


the Supreme Court of the United States to be held at the city of 
Washington, in the District of Columbia, on the 11th day of Octo- 
ber, A. D. 1886, pursuant toa writ of error filed in the clerk’s office of 
the circuit court of the United States of the ninth judicial circuit In 
and for the district of California, wherein The People of the State of 
California are plaintiffs in error and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the cireuit court 
of the United States for the district of California, this 28th day of 
July, A. D. 1886, and of the [Independence of the United States the 
one hundred and eleventh. 

LORENZO SAWYER. 
ly S. Cirenit Judge for the District of California. 


128 | Endorsed :| No. 3264. In the Supreme Court of the United 

States. The People of the State of California, pl’ffs in error, vs. 
The Southern Pacific Railroad Company, def’t in error. Citation. 
Service of a copy of the within citation is hereby acknowledged this 
23d day of Aug., 1886. H.S. Brown, att’y for def’t in error. Filed Sep- 
tember 2d, 1886. L.S. B. Sawver, clerk. 


Endorsed on cover: [Stamped :] Supreme Court U.S. Received 
Sep. 28, 1886. Clerk’s office. California C. C. U.S. No. 1036. The 
Peuple of the State of California, plaintiffs in error, vs. The Southern 
Pacific Railroad Company. Filed September 28, 1886. 
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SUPREME COURT == 


LNITED STATES. 
OCTOBER TERM, 1887.—No. 661 


THE PEOPLE OF THE STATE OF | 
CALIFORNIA, | 


Plaintiff in Error. 


VS. 


THE SOUTHERN PaciFic RAILROAD 
COMPANY, 


Defendant in Error. 


Briel on Behalf of Defendant in Error. 


HARVEY S. BROWN, 


insel for Defendant in Error, | 


SAN FRANCISCO : 
BACON & COMPANY, BOOK AND JOB PRINTERS, 


Corner Clay and Sansome Streets. 
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IN THE SUPREME COURT 
OF THE 
UNITED STATES. 
October Term, 1887.—No. 661. 
THE PEOPLE OF THE STATE 
OF CALIFORNIA. 


Plaintiff in Error. 


errr 
‘Ay 


THE SOUTHERN PACIFIC RAIL- 
ROAD COMPANY, 
Defendant in Error. 
BRIEF ON BEHALF OF DEFENDANT IN 
ERROR. 
Statement of Case. 
This action was commenced on the 23d day 
© of February 1884, in the Superior Court of the 
City and County of San Francisco, by the People 
of the State of California against the Southern Pa. 
’ cific Railroad Company, to recover certain State 


and County taxes assessed by the State Board of 
Equalization on the 18th of August, 1883, against 
the defendant in error. 

The case was removed to the Circuit Court of 


4 


the United States for the District of California. 
There judgment was rendered in favor of the de. 
fendant. 

The case in this Court stands upon the plead- 
ings and findings, and all of the questions involved 
are thereon raised. 

The answer consists of specific denials of all 
the matters which go tothe validity of the assess- 
ment and tax, and those denials would, under the 
practice in California, have been sufficient to raise 
every issue passed upon in the findings. (Record, 
Folios 11 to 15.) By separate answer substantial- 
ly the same issues were raised. (Record, Folios 
15 to 47.) Tender of $125,806.31 was pleaded. 
(Record, Folio 48.) This tender was accepted, 
and the money paid. (Record, Folios 111 to 


113.) 


Points. 


THe ASSESSMENT IS VOID, BECAUSE IT INCLUDES 
PROPERTY WHICH, UNDER THE CONSTITUTION, 
THE STATE BOARD OF EQUALIZATION HAD 
No RIGHT TO ASSESS. 


Section 10 of Article XIII of the Constitution 


of the State of California reads as follows: 


SECTION 10. “All property, except as herein- 
“atter in this section provided, shall be assessed 


—_ 


d 


‘in the county, city, city and county, town, town- 
‘ship or district in which it is situated, in the 


- 


‘manner prescribed by law. The franchise, road- 
‘way, road-bed, rails and rolling stock of all rail- 
‘roads operated in more than one county in this 
‘State shall be assessed by the State Board of 


a 
° 


Equalization at their actual value, and the same 
“shall be apportioned to the counties, cities and 
“counties, cities, towns, townships, and districts 
‘in which such railroads are located, in propor- 
‘tion to the number of miles of railway laid in such 
“counties, cities and counties, cities, towns, town- 
‘ships and districts.” 


Section 3665 of the Political Code of California, 
as amended March gth, 1883, so far as the same 


is material to the question, is as follows: 


* 3665. The State Board of Equalization must 
“meet at the State Capitol on the first Monday 
“in August, and continue in open session from 
‘day to day, Sundays excepted, until the third 
“Monday in August. At such meeting the 
* Board must assess the franchise, roadway, road- 
“bed, rails and rolling stock of all railroads oper- 
“ated in more than one county. Assessment 
“must be made to the corporation, person or asso- 
“ciation of persons owning the same, and must be 
‘made upon the entire railway within the State, 
‘and must include the right of way, bridges, cul- 
“verts, wharves and moles upon which the track 
‘is laid, and all steamers which are engaged in 
“ transporting passengers, freights,and passenger 


6 


“and freight cars across waters which divide the 
“road. The depots, stations, shops and buildings 
“erected upon the space covered by the right of 
“way are assessed by the Assessor of the County 
“wherein they are situate * * *.” | 

The fourteenth finding of fact (Transcript, folios 


104 and 105) reads as follows: 


“XIV. 

“That on the 18th day of August, 1883, the 
“State Board of Equalization of the State of Call- 
“fornia, pretending to act under and by virtue of 
“the powers conferred upon it by Sec. 10 of Artt- 
“cle XIII of the Constiution of the State of Cal- 
“ifornia, did make a pretended assessment for the 
“ purposes of taxation for the fiscal year of said 
“State then next ensuing, upon the franchise, 
“ roadway, roadbed, rails and rolling stock of said 
“railroad against defendant. Said pretended as- 
“sessment was not made separately upon the fran- 
“chise, roadway, roadbed, rails and rolling stock, 
“or any properties of said railroad, but all of said 
‘‘ properties were blended together in making said 
“assessment, which assessment was then and 


“there so entered upon the minutes of said Board. 
“ Said assessment is the assessment upon which 
“the several taxes mentioned in the complaint 
“herein are based, and no other assessment than 
“the aforesaid was ever made of said property or 
“any part thereof, for said fiscal year. Said assess- 
‘ment included all property and kinds of property 


~ 


‘mentioned in Section 3665 of the Political Code 
“of California, as amended Sale 9, 1883, except 
‘ depots, stations, shops and buildings erected up- 
‘on the space covered by the right of way, which 

‘last mentioned property was asse ssed, as provid- 


‘ed in said section. by local assessors.’ 


Reading this finding in connection with section 
3665 of the Political Code, it appears that the 
State Board of Equalization, in making the as 
sessment in question, followed the provisions of 
that section, and included within the assessment 
not only the property which it was authorized to 
include by the State Constitution, but property 
which the State Constitution provides shall be as- 
sessed by the local assessors; to wit, wharves and 
moles upon which tracks are laid, and steamers 
engaged in transporting freights and passengers. 

Section 3665 is clearly unconstitutional, and 
the assessment made in accordance with it must 
fall. This is no longer an open question; the 
principle involved having been determined by both 
this Court and the highest Court of the State of 
California. 

Santa Clara Co. vs. Southern Pacific R. R. Co., 
118 U.S., p. 394; C2ty and County of San Fran- 
cisco VS. Central Pacific R. R. Co., 63 Cal. 467. 


II. 

THE STATUTES UNDER WHICH THE PROCEEDINGS IN 
THIS CASE WERE INSTITUTED IN THE CourRT 
BELOW, AS WELL AS THE STATUTE IN FORCE 
WHICH PRESCRIBES THE MODE AND MANNER OF 
COLLECTING TAXES ASSESSED BY THE STATE BOARD 
OF EQUALIZATION, VIOLATE THE PROVISIONS OF THE 


STATE CONSTITUTION, AND ARE VOID. 


The laws in question are found in sections 
3666, 3667, 3668, 3669 and 3670 of the Political 
Code, as amended March gth, 1883. They are as 


follows: 


SEC. 3666. “ The State Board of Equalization 
“ must prepare each year a book to be called ‘ Rec- 
“ord of Assessment of Railways, in which must 
“ be entered each assessment made by the Board, 
“either in writing, or by both writing and print- 
“ing. Each assessment so entered must be signed 
“by the Chairman and Clerk. The record of the 
“apportionment of the assessments made by the 
“Board to the counties, and cities and counties, 
‘‘must be made in a separate book, to be called 
“* Record of Apportionment of Railway Assess- 
“ments. In such last described book must be 
“entered the names of the railways assessed by the 
‘ Board, the names of the corporation to which 
‘or the name of the person or association to 


“whom each railway was assessed, the whole num- 
“ ber of miles of the railway in the State, the num- 


— 
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‘ber of miles thereof in each county, or city and 
“county, the total assessment of the franchise, 
‘roadway, roadbed, rails and rolling stock for pur- 
“poses of State taxation, the amount of the ap- 
‘portionment of such total assessment to each 
‘county, and city.and county, for county and city 
‘and county taxation. before the third Monday 
‘of October of each year the Clerk of the State 
“ Board of Equalization must prepare and trans- 
“mit to the Controller of State duplicates of the 
** Record of Assessment of Railways, and ‘ Rec- 
“ord of Apportionment of Railway Assessments,’ 
“each certified by the chairman and clerk of the 
‘ Board, and to be known respectively as ‘ Dupli- 


© 
° 


cate Record of Assessment of Railways, and 
‘* Duplicate Record of Apportionment of Railway 
‘“ Assessments.’ In the last named duplicate two 


° 
* 


columns must be added, in one of which the 
“Controller must enter the State taxes due the 
‘State, upon the whole assessment, by each cor- 
“poration, person or association ; and in the other 
‘the county or city and county taxes due upor 
‘the assessment apportioned to each county or 
‘citv and county bv each corporation, person or 
‘association. The two duplicates constitute the 
‘ warrant for the Controller to collect the state and 


- 


- 


‘county and city and county taxes levied upon 
“such property assessed by the Board, and the 


‘amount of the apportionment of the assessment 
“to each county, and city and county, respective- 
ly.” (New section, approved March 9g, 1883; 
Statutes and Amendments 1883, p. 65 ; went into 
etfect immediately.) 


“must be placed in a fund to be called ‘ Rail- 
‘way Tax Fund, to the credit of each county, and 
‘city and county entitled thereto. When any 


° 


. 


a 


‘taxes are placed in the * Railway Tax Fund ’ to 
‘the credit of a county, or city and county, the 
Controller, at the next settlement with the Con- 


— 


- 
-~ 


o 


troller by the Treasurer of such county, or city 
“and county, must draw and deliver to such [reas- 


o~ 
- 


urer his warrant upon the State Treasurer for 


the amount in the fund to the credit of such 


. 
a 


county or city and county.’ 


SEC. 3669. “ Each corporation, person, or as- 
sociation assessed by the State Board of Equaliz- 
‘ation must pay to the State Treasurer, upon the 
order of the Controller, as other monies are re- 
“quired to be paid into the Treasury, the state 
“and county, and city and county taxes, each 
“year levied upon the property so assessed to it 
“or him by said board. Any corporation, person, 
‘or association dissatisfied with the assessment 
‘made by the board upon the payment of the tax- 


- 
° 


- 


- 
° 


aa 


a 
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es due upon the assessment complained of, and 
‘the five per cent. added, if to be added, on or 
‘before the first Monday in February, and the fil- 
‘ing of notice with the Controller of an intention 
“to begin an action, may, not later than the first 
“Monday of February. bring an action against 
the State Treasurer, for the recovery of the 
amount of taxes and percentage so paid to the 
‘Treasurer, or any part thereof; and in the com- 
“ plaint may allege any fact tending to show the 
“illegality of the tax, or of the assessment upon 


* 


- 


ta 
~ 
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- 
- 


which the taxes are levied, in whole or in part. 
‘A copy of the complaint and of the summons 
“must be served upon the Treasurer within ten 


* 


‘“ days after the complaint has been filed, and the 
“ Treasurer has thirty days within which to demur 


* 


‘or answer. At the time the [Treasurer demurs 
“or answers he may demand that the action be 


- 
° 


tried in the Superior Court of the County of 


- 
- 


Sacramento. The Attorney General must defend 
“the action. The provisions of the code of civil 


. 
° 


procedure, relating to pleadings, proofs, trials 
“and appeals are applicable to the proceedings 
‘herein provided for. If the final judgment be 
‘against the Treasurer, upon presentation of a 
“certified copy of such judgment to the Control- 
‘ler, he shall draw his warrant upon the State 
Treasurer, who must pay to the plaintiff the 
‘amount of the taxes so declared to have been il- 
legally collected, and the cost of such action, 
audited by the Board of Examiners, must be paid 
out of any money in the general fund of the 
‘ Treasury, which is hereby appropriated ; and the 
‘Controller may demand and receive from the 
‘county, or city and county interested the pro- 
“ portion of such costs, or may deduct such pro- 
‘portion from any money then or to become due 
“to said county, or city and county. Such ac- 
“tion must be begun on or before the first Mon- 
“ day in February of the year succeeding the year 
‘‘in which the taxes were levied, and a failure to 
‘begin such action is deemed a waiver of the 
“rights of action.” 


° 


- 
° 
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Src. 3670. “After the first Monday of Feb- 
“ruary of each year, the Controller must begin au 
“action in the proper court, in the name of the 
“ People of the State of California, to collect the 
“ delinquent taxes upon the property assessed by 
“the State Board of Equalization. Such suit must 
“be for the taxes due the State, and all the coun- 
“ties and cities and counties, upon property as- 
“sessed by the Board of Equalization, and ap- 
“pearing delinquent upon the ‘ duplicate record 
“of apportionment of railway assessments. The 
“demands for state and county, and city and 
“county taxes may be united in one action. In 
“such action a complaint in the following form 


“is sufficient: 


[Title of Court. ] 
“ The People of the State of California, 


US. 
(Naming the Defendant). | 
* Plaintiff avers that on the day of 


“in the year (naming the year), the State Board 
“of Equalization assessed the franchise, roadway, 
“roadbed, rails, and rolling stock of the defend- 
‘ant, at the sum of (naming it) doliars: That the 
“Board apportioned the said assesment as fol- 
“lows: To the county of (naming it) the sum of 
“(naming it) dollars, and so on (naming each 


‘“ county). 

“ That the defendant is indebted to plaintiff for 
“state and county taxes for the year 18—, in the 
“following sums: For state taxes, in the sum of 
“(naming it) dollars; for county taxes of the 


[5 

“county of (naming it), in the sum of (naming it) 
“dollars, etc., with five per cent. added for non- 
“payment of taxes. Plaintiff demands payment 
“for said several sums, and prays that an attach- 
“ment may issue in form as prescribed in Sec- 
‘tion 540 of the Code of Civil Procedure—(Signed 
by the Controller or his Attorney.) 

“On the filing of such complaint the clerk 
“must issue the writ of attachment prayed for, 
“and such proceedings shall be had as under 
“writs of attachment issued in civil actions. No 
“bond nor affidavit previous to the issuing of the 
‘attachment is required. If in such action the 
‘ plaintiff recover judgment, there shall be in- 
“cluded in the judgment as counsel fees—and in 
‘case of judgment of taxes, after suit brought but 
‘before judgment, the defendant must pay as 
“counsel fees--such sum as the court may deter- 
“mine to be reasonable and just. Payment of 
“the taxes or the amount of the judgment in the 
“case must be made to the State Treasurer. In 
“such actions the duplicate record of assessments 
“of railways and the duplicate record of appor- 
“tionment of railway assessments, or a copy of 
“them, certified by the Controller, showing unpaid 
“taxes against any corporation, person, or asso- 
“ciation, for property assessed by the State 
‘Board of Equalization, is prima tacie evidence 
‘of the assessment, the property assessed, the de- 
“ linquency, the amount of the taxes due and un- 
“paid to the state, and counties, or cities and 
“counties therein named, and that the corpora- 
“tion, person or association is indebted to the 
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“people of the State of California in the amount 
“of taxes, state and county and city and conntv 
“therein appearing unpaid, and that all the forms 
“ of law in relation to the assessment and levy of 
“such taxes have been complied with.” 

(New section, approved March 9, 1883; Stat- 
utes and Amendments, 1883, 65; went into effect 


immediately.) 


The general Jaws of California provide for the 
assessment and collection of taxes, and also regu- 
late the practice of courts of justice. The Con- 
stitution of the State of California, Article IV, 
Section 25 provides: 

SEC. 25. ‘ The legislature shall not pass local 
“or special laws in any of the following enumerat- 


* oft * 


“ed cases, that is to say: 
“ Third—Regulating the practice of courts of 


— 


— 


“ Tenth.—-For the assessment or collection of 


a = * 


The People of the State of California com- 
menced an action in a State Court, to recover the 
taxes claimed to be due from the railroad compan- 
les for the fiscal year ending July rst, 1886. The 
companies demurred, and among other points, 
raised the one here stated. The demurrer was 
sustained, one of the ablest Judges in the State 
rendering an opinion, holding both upon principle 


and upon the authority of the decisions of the 


Lond 
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highest Court of the State, that the laws in ques- 
tion were special. That they were within the in. 
hibition of the Constitution for two reasons: first, 
thft they regulated the practice of Courts of 
justice ; and second, that they provided for collec- 
tion of taxes; neither of which could be done 
by special laws. 

From that judgment the People have taken an 
appeal to the Supreme Court of the State, where 


the case is now pending. 


II. 
TuHEse Points DEcIsIve. 

If these positions are tenable, there will be no 
occasion to consider the grave questions of con- 
stitutional law involved, for in that event the 
judgment can be affirmed, upon the ground that 
the assessment could not be the basis of a judg- 
ment against the defendant. 

santa Clara Co. vs. S. P. R. R, 118 U. 


S., p. 411. 


The Federal Questions Involved. 
There are certain Federal Questions which may 
be raised upon the record, and which will come 
to the Court for determination, if the case is not 


disposed of on the State questions. 
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They are: 

1. That defendant's road is a part of a cun- 
tinuous postal and military route, constructed 
and maintained under the authority of the United 
States by means in part obtained from the gener- 
al Government; that the Company having, with 
the consent of the State, become subject to the 
requirements, conditions and provisions of the 
Acts of Congress, it thereby ceased to be merely 
a State corporation, and become one of the agen- 
cies or instrumentalities employed by the general 
Government to execute its constitutional powers ; 
and that the franchise to operate'a postal and mil- 
itary route, for the transportation of troops, muni- 
tions of war, public stores, and the mails, being 
derived from the United States, cannot, without 
their consent, be subjected to State taxation. 

2. That a tax upon defendant's franchise is a 
tax upon Interstate Commerce. 

3. That the provisions of the Constitution and 
laws of California, in respect to the assessment 
for taxation of the property of railway corporations, 
operating railroads in more than one county, are 
in violation of the Fourteenth Amendment of the 
Constitution, in so far as they require the assess- 
ment of their property at its full money value, 
without making deduction, as in the case of rail- 


roads operated in one county, and of other cor- 


porations and of natural persons, for the value of 
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mortgages covering the property assessed; thus 
Imposing upon the defendant unequal burdens, 
and to that extent denying to it the equal protec- 
tion of the law. 

4. Thatthe provisions of the Constitution and 
laws of California, which provide for the assess- 
ment of the property of railroad companies oper- 
ating in two or more counties, deny to such com- 
panies the equal protection of the law. 

5. That the provisions of the Constitution and 
laws of the State of California, which provide 
for the assessment of the property of railroad 
companies operating in two or more counties, 
would, if enforced, deprive such companies of 
their property without due process of law. 

These Federal Questions are presented 1n brief 
herewith filed in the case of the People of the 
State of California, Plaintiff in Error, against the 
Central Pacific Railroad Company, Defendant in 
Error, calendar No. 664, which case, under the 
order of this Court, will be argued with this. The 
defendant in error asks to be permitted to refer 
to the brief in that case and to make it part here- 
of. 


All of which is respectfully submitted. 
HARVEY S. BROWN, 


(Counsel for Detendant in Error. 
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PEOPLE OF CALIFORNIA VS. THE NORTHERN RAILWAY CO. ] 


| Complaint. 


In the Superior Court of the State of Calfornia in and for the City 
and County of San Francisco. 


THe PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
Ss, 


THe NorRTHERN Rarttway Company (a Corporation), Defendant. 


Comes now the said plaintiff and complains of the said defendant, 
The Northern Railway Company, and for cause of action states: 


1. That the said defendant is, and for more than a year last past 
has been, a corporation organized and existing under the iaws of 
said State, and during all that time has been and still is the owner 
of and operating a railroad in the counties of Alameda, Colusa, 

Contra Costa, Solano, Tehama, and Yolo, in said State. 
Z 2. Plaintiffavers that on the 1Sth day of August, in the year 

1SS3, the State board of equalization assessed the franchise, 
roadway, road-bed, rails, and rolling-stock of the defendant at the 
sum of $2,000,000.00; that the board apportioned the sail assess- 
ment as follows: To the county of Alameda, the sum of $92,318.00 ; 
to the county of Colusa,the sum of $546,496.00; to the county of 
Contra Costa, the sum of $320,081.00; to the county of Solano, the 
sum of $228,437.00 ; to the county of ‘Tehama, the sum of $233,009.00, 
and to the county of Yolo the sum of $279,649.00. 

That the defendant 1s indebted to the plaintiff for State and 
county taxes for the year eighteen hundred and eighty-three in the 
following sums: for State taxes, in the sum of nine thousand nine 
hundred and forty dollars; for county taxes of the county of Alameda, 
in the sum of $567.12: for county taxes of the county of Colusa, 
in the sum of $8,067.10; for county taxes of the county of Contra 

Costa, in the sum of $3,570.45; for county taxes of the county 
0 of Solano, in the sum of $2,451.12; for county taxes of the 

county of Tehama, in the sum of $2,453.69, and for county 
taxes of the county of Yolo, in the sum of $2,105.75, together with 
five per cent. added to each of said several sums for non-payment of 
tuxes, and also for interest on each of said several sums at the rate 
of two per cent. per month from the 3lst day of December, 1583, and 
for costs and counsel fees as pruvided for by law. 

Wherefore plaintiff demands judgment for said several sums, 
and prays that an attachment may issue in form as preseribed In 
section 540 of the Code of Civil Procedure. 

JAMES A. WAYMIRE, 
W..T. BAGGETT, 


Attorneys for Plaintiff and for the Controller. 


Endorsed: Filed Feb. 23,1884 William T. Sesnon, clerk, by J. 
D. Ruggles, deputy clerk. 
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2 THE PEOPLE OF THE STATE OF CALIFORNIA Vs. 
| Authorization Of Controll I, VC. 
In the Superior Court of the State of California in and for the 
City and County of San Francisco. 
THe PEopLE OF THE STATE OF CALIFORNIA, PI'ff, 
Ns. : 
Tur NorTHERN Rarttway Company, Def’t. 
| hereby authorize James A. Waymire and Wm. z. Baggett, 
Ksq., to begin an action in the proper court against the above- 
. . . . ‘ . ‘ . e o 
named defendant ae the name ol the People Ol the State of ( alifor- 
nia. in act ordance with law. to collect the delinquent taxes for LSS3 
uUporl the property of said dete ndant assessed by the state board 
of equalization, together with all costs, penalties, interest, and attor- 
ney 's fees allowed by law. also authorize the sald attorneys 
a to sue out attachments and take all other steps hecessury to 
the collection of said moneys. 
sacramento, Keb. ie 1SS4. 
JOHN P. DUNN, 
(ontroller. 
Endorsed: Filed Feb. 25,1884. William TT. Sesnon, clerk, by 
J. D. Ruggles, deputy clerk. 
O Afhdavit of ke houlds. 
In the Superior Court, City and County of San Francisco, State of . 
California. 
THe PEOPLE OF THE STATE OF CALIFORNIA, PI’ff, 
Ss. 
THE NORTHERN Rainway Company, Def ’t. 
STATE OF CALIFORNIA, 
: ' nage . , 88: 
City and ¢ ounty of san Francisco. | 
J. KE. Foulds, being first duly sworn, on oath says that he is one of 
the permanently retained attorneys of the said defendant; that there 
has been no extension of time to answer the complaint in said action 
granted elther Lv order or stipulation ; that the time to answer ex- 
pires on the 7th day of March, 1854, and that said defendant ecan- “ 
not within said time obtain the facts necessary to its defense : 
ri that in order to present said defense it will be necessary to 
make examination of records inSacramentoand othercounties 


in the State, and such examination cannot be concluded before the 
25th day of March, 1884, as affiant is informed and _ believes. 
Wherefore said defendant prays for an order of said court extending 
its.time to answer, demur, or plead in said action to the 25th day of 
March, 1884 

J. E. FOULDS. 


Subseribed and sworn to before me this 3d day of March, LSS4. 
J. D. RUGGLES, 
Deputy County Cl rk. = 


{ 
{ 


THE NORTHERN 


RAILWAY COMPANY, 


Endorsed: Filed March 4th, 1884. William T. Sesnon, clerk, 
by J. Steppacher, deputy clerk. 


5 Orde 4 Ke rhe nding Time lo P lead. 


In the Superior Court of the City and County of San Francisco, 
State of California. (Department No. 7.) 


Tue People OF THE STATE OF CALIFORNIA, Plaintiff, 


THe NorRTHERN Raitway Company, Defendant. 


lor good cause shown the time for the parties to answer, demur, 
or plead im thie above-entitled action 1s hereby extended up Lo and 
including the 25th day of March, A. D. 1884. 

San l’raneiseo, Cal... Mareh 7 A. 1). wae 


.H. REARDON, Judge. 


9 endorsed : Due service of a copy ofthe within order is hereby 

admitted this 4th day of March, A. D.1884. James A. Waymire, 
W.'T. Baggett, att’ys for plaintiff. Filed March 4, 1884. William 
T. Sesnon, clerk, by J. D. Ruggles, deputy clerk. 


LO Answer 


In the Superior Court of the City and County of San Francisco, 
State of California. 


PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
Ss. | No. 11847. 


NORTHERN Rarttway Company. Defendant. | 


Now comes the defendant and, answering the complaint of plaintiff 
filed herein— 


Denies each ana every allegation in said complaint had, made, or 
contained; denies that it now is or ever has been a corporation 
organized or existing under the laws of the State of California, or 
that it now is or ever has been the owner or operator of a 

railroad in the counties of Alameda, Colusa, Contra Costa, 
1] Solanoy, ‘Tehama, or Yolo, 1D said State, except as hereinafter 

specifically set out: denies that on the 18th day of August, 
ISS5, or at any other time the State board of equaliza- 
tion assessed the franchise, roadway, road-bed, rails, or rolling- 
-tock of defendant at the sum of $2,000,000.00, or any other 
sum of money; denies that the said board ever apportioned said 
pretended or any assessment to the county of Alameda in the sum of 
$92,318.00, or any other sum; to the county of Colusa in the sum 
of $846,496.00, or any other sum ; to the county of Contra Costa, in 
the sum of $320,081.00, or any other sum; to the county of Solano 
in the sum of $228,437.00, or any other sum; to the county of 


Mee er carta 
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Tehama in the sum of $233,019.00, or any other sum; or to the 
county of Yolo in the sum of $279,649.00, or in any other sum; 
denies that it is indebted to plaintiff for State or county or any 
taxes for the year 1883 or for any other year in any sum 
or sums whatever; denies that it is indebted to plaintiff for 
State or any taxes in the sum of $9,940.00, or any other sum; 
or for county taxes for the county of Alameda in the sum 
12 of $567.12, or in any other sum; or for county taxes for the 
county of Colusa in the sum of $38,067.10, or any other sum ; 
or for county taxes for the county of Contra Costa in the sum of 
$3,370.45, or any other sum; or for county taxes for the county of 
Solano in the sum of $2,451.12,or any other sum; or for county taxes 
for the county of Tehama in the sum of $2,453.69, or any other sum; 
or for county taxes for the county of Yolo in the sum of $2,105.75, 
or any other sum, as alleged in said complaint or at all; denies that 
it is indebted to plaintiff in the sum of five or any per cent. added 
to each or any of said several sums for non-payment of said alleged 
or any taxes; denies that it is indebted to plaintiff for interest on 
each or any of said several sums at the rate of two or any per cent. 
per month from the 31st day of December, 1883, or from any other 
time or day, or for costs, or counsel fees, as provided by law, or at 
all. Defendant refers to and makes part of this subdivision the 
matter stated in subdivisions 2 to 20 of this answer. 
And, for further and separate answer, defendant avers as 
13 follows : 


LT. 


Defendant a corporation—Its place of business—Line of road— 
Stock holders. 


The defendant is, and for more than five years last past has been, 
a corporation existing under the laws of the State of California, and 
as such it constructed a line of railroad known as the Northern rail- 
way, extending from Oakland at the point of intersection of the 
water-line of the Bay of San Francisco with mole, running thence 
northerly on westerly line of Oakland. skirting the shore, to a point 
on Cerrito creek, being on | the] south line of Contra Costa county ; 
thence continuing in the same course to a point on the water-line of 
the said bay; thence easterly to Port Costa; thence in the same 
course to its intersection with 8S. P. R. R. at Martinez; also from 
Port Costa, on ferry steamer Solano, across Carquinez Straits, to Be- 

nicia; thence along the water front of Benicia to Arsenal 
14 Point; thence northerly through the swamp to Suisin; also 

beginning at Woodland, running thence northerly through 
Dunnigan’s and Williams’ to depot at Willows; from thence, in a 
general northerly direction, to depot at the town of Tehama. 

The principal place of business of defendant now is, and for 
many years last past has been, in the city of San Francisco, State 
of California. Some of its stockholders and members now are, 
and ever have been, citizens of the United States and residents of 


said State of California, and some of its stockholders and members 
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now are, and ever have been. citizens of the United States and bona 
fide residents of States other than the State of California. 


ITI. 
Length of road in the several counties. 


The total length of said railroad in said State of California is 

148.40 miles, and the length thereof in the respective counties 

15 through which it passes is as follows: -In the county of Alameda, 

6.85 miles; in the county of Contra Costa, 25.75 miies; in the 

county of Solano, 16.95 miles: in the county of Yolo, 20.75 miles: 

in the county of Colusa 62.81 miles; in the county of Tehama, 17.29 
miles. 

LV. 
Indebtedness of defendant secured by mortgage. 


- ‘ 


On the Ist day of April, 1875, the defendant was indebted to 
divers persons, citizens of the United States, and many of them then 
and now citizens and bona fide residents of the State of California, in 
large sums of money advanced to construct and equip the railroad 
hereinbefore described. ‘lo secure the payment of such indebted- 
ness the defendant, on the said first day of April, 1875, executed 
and delivered a mortgage upon its said railroad, its franchises, and 
all rolling-stock and appurtenances. Said indebtedness exceeded, 

and still exceeds, three thousand dollars per mile of said road, 
16 and no part thereof has ever been paid except the accruing 

interest, and the whole thereof is now, and since the execution 
of said mortgage has been, a valid and subsisting indebtedness against 
said company, and has been and still is secured by said mortgage. 


V 
Assessment by State board of equalization. 


On the 18th day of August, 1883, the State board of equaliza- 
tion of the State of California, pretending to act under and by 
virtue of the powers conferred upon it by section 10 of article 
XIII of the constitution of the State of California, did make 
a pretended assessment, for the purposes of taxation, for the 
fiscal year of said State then next ensuing upon the franchise, 
roadway, road-bed, rails, and rolling-stock of said railroad against 
defendant. Said pretended assessment was not made separately 
upon the franchise, roadway, road-bed, rails, and rolling-stock or 

any properties of said railroad, but all of said properties were 
17 blended together in making said assessment, which assess- 

ment was then and there so entered upon the minutes of said 
board. Said assessment is the assessment upon which the several 
taxes mentioned in the complaint herein are based, and no other as- 
sessment than the aforesaid was ever made of said property, or any 
part thereof, for said fiseal year. Said assessment included all prop- 
erty and kinds of property mentioned in section 3665 of the Political 
Code of California as amended March 9th, 1883, except depots, station 
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shops, and buildings erected upon the space covered by the right of 
way, which last-mentioned property was assessed, as provided in 
said section, by local assessors. i 


VI. 
State board pretended to assess the whole of said property to de- 
fendant. 


The State board of equalization, in making the said pre- 

18 tended assessment, pretended to assess to and against defend- 

ant the full cash value of said railroad, roadway, road-bed, 

rails, rolling-stock, and franchises, as prescribed in said section 3665, 

without deducting therefrom the value of the mortgage, or any nart 

thereof, given and existing thereon as aforesaid to secure the indebted- 

ness of said company to the holders of said bonds, hotwithstanding, 

as defendant avers, they had full knowledge of the existence of such 
mortgage. 


VIL. 
State board did not treat said mortgage as an interest in the property. 


In-making said pretended assessment the said State board of 
equalization did not deem or treat said mortgages as an interest In 
said property, but did assess the whole value of said property to the 
defendant in the same manner it would have done had there been 
no mortgages thereon. 


VIII. 


Authority exercised by State board violates provisions of FT our- 
teenth Amendment. 


19 Under the constitution of the State of California the board of 

supervisors of the several counties of the State constitute 
boards of equalization for their respective counties, whose duty it is to 
equalize the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails,and rolling-stock of railroads oper- 
ated in more than one county of the State, and to such boards the 
owners of all property, except as above stated, have the right and 
privilege to apply for the correction of their assessments, and have 
the right and privilege of a hearing before the said local boards of 
equalization. By the provisions of the constitution of California 
and the laws in pursuance thereof this right and privilege, or any 
right or privilege, to be heard'in relation to assessments is denied to 
defendant in respect to the property in question; all of which de- 

fendant avers is contrary to the provision of the Fourteenth 
20 Amendment to the Constitution of the United States which 

declares that no State shall deny to any person within its 
jurisdiction the equal protection of the laws. 


iA. 


further violation of the Fourteenth Amendment. 


Thé power conferred upon the State board of equalization by sec- 
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tion ten of article XIII of the constitution of California violates the 
provision of the Fourteenth Amendment to the Constitution of the 
United States which declares that no State shall deprive any person 
of life, liberty, or property without due process of law, for that said 
section, as to such power, Is self-executing and complete, and does 
not provide for personal or other notice to be given to the parties to 
be atlected by the exercise of such power, and does not provide for 
a full or any oppertunity of time, place, or tribunal for such parties 

LO be heard in defense of their rights, and, hence, under and 
2] by said provision of the constitution of the State of California 

the liability of owners of such property to taxation and the 
amount thereof may be fixed without notice to them or an oppor- 
tunity to be heard. 


 o 
further discrimination. 


The provisions of section four of the constitution of the State of 
California, providing for the assessment of the property of railroad 
and other quasi-public corporations, is in contravention of the pro- 
visions of said Fourteenth Amendment of the Constitution of the 
United States in that it discriminates against such corporations in 
this: that whereas, ander said section four of said article XII1 of the 
constitution of the State of California, if the property of natural 
persons or corporations not quasi-public has a mortgage, lien, or in- 


cumbrance thereon they are not liable to assessment or taxation upon 
such property, but only upon the value of their interest in such 
22 property over and above the value of such mortgage, lien, or 


incumbrance, whereas in the case of the property of railroad 
and other quasi-public corporations no such allowance or deduction 
is made, had, or allowed with respect to any mortgage, lien, or In- 
cumbrance there may be upon such property, and also in this: 
that while the tenth section of article XIII of the constitution of 
the State of Calfornia provides the same mode for the assessment of 
the franchises, roadway, road-beds, rails, and rolling-stock of all 
railroads operated in more than one county, whether such prop- 
erty be owned by rallroad or other quasi-public corporal Ons OF by 
private corporations or by natural persons, yet section four of article 
A LIL of said constitution permits or allows indebtedness secured by 
mortgage, trust deed, or otherwise to be deducted from the value of 

such property only when it is owned by natural persons or 
23 corporations not quasi-public, and denies such deduction when 

the property is owned by railroad or other quasi-public cor- 
porations. 

XI. 


lurther discrimination. 


Section 10 of article XIII of said constitution of California pro- 
vides that all property except the franchises, roadway, road-bed, rails, 
and rolling-stock of all railroads operated in more than one county 
in the Stateshall be assessed in the county, city, city and county, town, 


S THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


township, or districtin which it is situated in the manner prescribed 
by law. 

The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is situ- 
ated by an assessor elected by the people of such county. 

The assessors of the several counties in the State of California 
have, as the defendant is informed and believes, and so avers, in each 
year since the adoption of said constitution, assessed all moneys, 

credits, bonds and stocks, dues, franchises, and all other 
24 matters and things, real, personal, and mixed, capable of 

private ownership, situated in their said counties, and all 
dues and credits held, owned, or in the possession of persons resi- 
dent in said county, to such persons. 

Said assessors for each of said vears have assessed to the owners 
and holders thereof, in their respestive counties, the indebtedness of 
the defendant secured by the mortgage herein mentioned, but never 
have, nor does the law permit them so to do, made any deduction 
from the assessment of any of the property of this defendant on 
account of the assessments made as aforesaid to the holders of such 
indebtedness. 


> ein 
Further discrimination. 


All owners of railroad property operated in more than one county, 
by virtue of said section ten of article XIII, are denied any 
29 protection from the laws of the State of California, which— 
(a) Require that property shall be taxed in proportion to its 
value. 

(6) Require such proportions to be ascertained by a general law. 

(c) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d) Give an appeal from the assessor to boards of equalization. 

(e) Require the assessment to be made in the county, and prohibit 
its being made in localities distant ftom the situs of the property. 

( f) W hich prescribe mode and manner of the assessment. 

And defendant avers that at and before and ever since the 
adoption of the constitution of California now in force there 
were and are existing under the laws of said State corporations of 
various kinds formed for the purpose of and actually operating 
and doing business and holding and using and operating property 

in more than one county in said State, and that at all of said 
26 times there were and there now are divers natural persons, 

residents of said State, operating property in more than one 
county in said State, and that at all of said times there were and now 
are railroads owned by corporations formed under the general laws 
of said State, and also by natural persons, which are only operated 
in one county; that by the provisions of section ten of article XIII 
of said State constitution persons operating railroads in more than 
one county in the State have been singled out from all other persons 
operating property in more than one county and denied the right, 
common to all other persons, to appeal for relief from overvaluations 
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of the ir property by assessors to the local board of equalization, and 
denied the rights and privileges accorded by the laws to all other 
persons In that re spect. Corporations in said State of California now 


are and ever have been formed under general laws relating 
27 thereto, and railroad and all other corporations, except public 


corporations formed or organized tor the rovernment or a 


— 


portion of the State, now are and ever have been designated by the 


laws of Calitornia as private corporactlons. nder the provisions ol 
the laws relating to the formation of private corporations such cor- 


} 


porations may be formed for any purpose for which individuals or 
natural persons may lawfully associate themselves together, and 
there now exists in ¢ alifornia, and ever have existed, corporations 
formed under said laws for fire, marine, mutual life, health, and 
accident insurance; building, constructing, and operating railroads, 
wagon-roads, telegraphs, bridges, ferries, wharves, chutes, and _plers, 
and for constructing and Op rating canals, for the PUPposes of ac- 
quiring lands 1 large tracts and distributing Lnem as homesteads 
the corporators, for savings and loans, for mining, for the 
sule and distribution of water in cities and towns: for manue- 


amon: 


; 
_— 


28 facturing, mechanical, and agricultural purposes ; for benevo- 
lent, charitable, and educational purposes; for cemeteries, 
fairs, and various otner purposes. 

ite of California there now are, and for more than 
three years last par t have been, various r iilroads owned, operated, 
and controlled « 

corporations other than railroad corporat ms. to wit, by mining and 


’ ; 


ier by individuals, partnerships, or by private 


manufacturing corporations. There now is, and for more than three 
vears last has been, a railroad in use and operation extend- 
ing from the city of Marysville, in ounty of Yuba, to the 
town of Oroville. in the county of Butte, in said State, a dis- 


~ 
— 


tance of twenty-seven miles, which said road now ts and ever has 

been Oy rated in more than one COUNLV 10 this State and Is of the 

same gvauve as the road of this defendant and has ever been Op- 
erated for like uses and purposes 

29 Said road with all its equipments now ts, and for more than 
three years last past has been, in the ownership and under 

the operation and control of one N. D. Rideout, a citizen of the 

United States and resident of the State of California. 

There now is, and for more than three years last past has been, a 
railroad extending from the town of Santa Cruz, on the Pacific 
Ocean, and in the county of Santa Cruz eastward through said 
county and into the county of Monterey to the town of Pajaro, a dis- 
tance of about twenty-one miles. 

Said road how 1S, ana for il long time past has been. owned, Oper- 
ated and used for like purposes for which the defendant's road is 
owned, operated, and used, and that the same now is, and for a long 
time past has been. 1) the ownership and operated by the Pacitie 
Improvement Company, a private corporatyon formed under the 

laws of the State of California, which said corporation 1s not 
30 and never has been a railroad or quasi-public corporation. 
There now are, and for more than five years last past have 
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been, divers other railroads owned and operated in said State by 
corporations other than railroad corporations and by individuals 
and partnerships, and that all of said corporations, individuals, and’ 
partnerships are the owners of lands which are assessed by the local 
assessors of the various counties in which such lands are situated, 
and all are entitled under the laws of said State to the deductions 
provided for in said laws, and as said defendant, upon information 
and belief, avers have been allowed such deductions. 


OTIS 
System adopted by said board violates rules of equality. 


The State board of equalization, in making said pretended assess- 

ment of the said roadway of defendant, did willfully and de- 

ol signedly include in the valuation of said roadway the value 

of the fences erected upon the land of coterminous proprietors, 

and did willfully and designedly value the said roadway at a 

greater value than the value of other property similarly situated, 

and greater than its actual value, upon the ground that such in- 

creased valuation should be made because the title of defend- 
ant thereto was acquired by condemnation. 

The value of such fences, which were not the property of defendant 
nor the property of the owners of said roadway, and the increased 
value affixed'to the roadway by the system adopted by the board 
are blended in said pretended assessment, and there is no mode 
or means by which such illegal valuation can be separated from 
those which may be legal. Defendant, upon its information and 
belief, avers that the said State board of equalization adopted a sys- 

tem of valuation in respect toall the property mentioned and 
oz referred to in section 10 of article XIII of the constitution, 

which defines the power of said board, which system was by 
said board intended to and which did operate unequally, and which 
was intended to and did violate the rule prescribed by said section 
that all of such property should be assessed at its actual value. The 
system so adopted was applied by the said board in making said 
pretended assessment of said property and in making the assessment 
of all property in the State over which the pretended authority of 
said board extended. 

Said system was to include within the value of the roadway the 
value of the fences owned and possessed by coterminous proprietors, 
and to value said roadway at double its actual value, because the 
right thereto was acquired by condemnation. Said system relative 

to the rolling-stock of railroads was to value the same at sixty 
35 per cent. above its actual cost when new, and to value such 

rolling-stock at double its actual value. Said system relative 
to the franchise was to value it at $2,000 per mile, when the actual 
value, as the board well knew, of said franchise as an entirety did 
not exceed twenty-five dollars. Said system as to the valuation of 
other property to be assessed by the said board was to value it at 
double its actual value. Said system was by said board adopted 
and was by it applied in making all assessments made by it, with 
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the intent and purpose wrongfully and unlawfully to cause the 
owners of property assessed by it to pay double the rate of State and 
county taxes paid by the owners of property assessed by local as- 
sessors; and defendant avers, upon its information and belief, that 
the said board applied the said system In making the pretended asess- 

ment against the property upon which the taxes mentioned in 
od the complaint are based; and defendant, upon its informa- 

tion and belief, avers that the said State board of equalization 
in making said pretended assessment did not value any of said prop- 
erty at its actual value, but did, intentionally and for the purpose of 
making defendant pay an unequal proportion of State and county 
taxes, assess the said property at double its actual value; and de- 
fendant avers that the general rule in this State has been to assess 
property at not over two-thirds its cash or actual value, and that 
this rule was adopted and acted upon by all local assessors in the 
State and by the said State board, except in the exercise of the power 
conferred by section 10. art. XIII, of the State constitution for 
suid fiscal year, and that all property, save that assessed by the 
said State board under said section, has been valued and assessed at 
one-third less than its actual value, and that the taxes have been 
collected on valuations so made. 


85 X IIT (a). 


Value of ferry-boats blended with other values. 


—— 
a 


The route of defendant’s road crosses the Straits of Car- 
quinez, being part of the waters of the Bay of San Fran- 
cisco, from Port Costa to Benicia, a distance of about one mile, 
over which defendant transports its passengers and freight-cars 
upon the ferry steamer Solano, of the burden of 3,541.51 tons. 
Said steamer is of great value, and is of the class which by 
law is required to be registered and now is, and for more than four 
years last past has been, registered and enrolled in the city and 
county of San Francisco, State of California, in the name of The 
Pacific Improvement Company, a private corporation under the 
laws of the State of California, and defendant does not now nor has it 
ever owned any interest in said steamer save a lease thereof. Said 

steamer now is, and has been for four years last past, used for 
36 the purposes above stated. 

The State board of equalization, in making said pretended 
assessment of the said roadway, road-bed, rails, and rolling-stock of 
defendant, did willfully and designedly include in the valuation 
thereof the value of said ferry-boat, and the value of said boat is 
blended in said pretended assessment with the value of said road- 
way, road-bed, rails, and rolling-stock, .and there is no means by 
which such value can be separated from the valuation placed by 
said board upon said roadway, road-bed, rails, and rolling-stock, or 
either of them. 
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AV. 
Valuation excessive. 


Neither the franchise, roadway, road-bed, rails, or rolling-stock 
were assessed by the State board of equalization in said pretended 
assessment at their actual value, or in proportion to their value, but 
were willfully and intentionally assessed greatly in excess and out 

of proportion to such value, and greatly in excess and out 
Od of proportion to the rate at which all other property in said 
State is valued for the purposes of taxation, to wit, one hun- 
dred per cent. in excess thereof. 
AV. 
Sole authority upon which tax is based. 

Said pretended assessment is the only assessment of said property, 
and the pretended tax, for non-payment of which this action is 
brought, is founded upon said pretended assessment and upon no 
other assessment. 

AVI. 
County tax not the same in all townships and districts. 


The defendant, upon its information and belief, avers that the tax 
levied by the board of supervisors for said fiscal year was not fixed 
at the same rate in every township and district in said county. And 
defendant, upon its information and belief, avers that said tax was 

levied by said board without authority oflaw, and that thesame 
38 was illegally placed upon said assessment roll or book and 

delinquent list because, as defendant avers, the State board 
of equalization has not apportioned said franchises, ete., to said 
townships and districts, as required by section 10, article XIII, of 
the constitution of California. Upon the assessment-roll and delin- 
quent list of said county the said several taxes, State, county, town- 
ship, and district, are blended and cannot be separated. 


AVIT. 
State tax void. 


The defendant, upon its information and belief, avers that the 
State board of equalization never at any time did for the said fiscal 
year fix or determine any rate of taxation for State purposes, and 
that thesum and the whole thereof claimed in the complaint for 
State taxes for said fiscal year is illegal and void. 


XVITI. 


Plaintiff’s causes of action based upon assessment by State board of 
equalization. 


ov On the 18th day of August, 1883, the State board of equali- 
zation of the State of California, pretending to act under and 
by virtue of the powers conferred upon it by section 10 of article 
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XIII of the constitution of the State of California, did make a pre- 
tended assessment for the purposes of taxation for the fiscal year 
of said State then next ensuing upon the franchise, roadway, 
road-bed, rails, and rolling-stock of the railroad hereinbefore de- 
scribed against this defendant; that said pretended assessment Was 
not made separately upon the franchise, roadway, road-bed, rails, 
and rolling-stock of said railroad, but all of said properties were 
blended together in making said assessment, which assessment was 
then and there so entered upon the minutes of said board. Said pre- 
tended assessment is the assessment upon which the several taxes 

mentioned in plaintiff's complaint are claimed to be due, and 
40 that no other assessment than such pretended assessment was 

ever made against or upon said property or any part thereof. 


D-<«a» - 
X LX. 
Tender. 


On the ninth day of November, 1883, the defendant, while then 
and now denying all liability upon said pretended assessment, and 
claiming that all of the proceedings had in relation thereto 
were In violation of law and the rights of this defendant, tendered 
and oflered the said plaintiff the sum of $17,573.13, In United 
States gold coin, in part payment of the tax claimed, with an 
agreement that the receipt of said sum should not prejudice the 
plaintiff in any legal rights: and defendant now brings said 
sum into court and offers the same to plaintiff, and, if refused 
by plaintiff, subjects the said sum to such orders or Judgments 

as the court may make in the premises, and defendant avers 
4] that of the sum so tendered it tendered specifically for the 

benefit of the State and on the amount claimed by the State 
the sum of $5,964.00, and on account of the various county taxes 
claimed it tendered sums as follows, to wit: 

For the county of Alameda the sum of $540.27. 

For the county of Colusa the sum of $4,540.26. 

lor the county of Contra Costa the sum of $2,022.27. 

For the county of Solano the sum of $1,470.67. 

For the county of Tehama the sum of $1,472.21. 

lor the county of Yolo the sum of $1,263.45. 

And ever since has and now keeps said tender good. 


XX. 
No rules or regulations. 


Said State board of equalization has never at any time made or 
adopted any rule or regulation relative to the assessment or valua- 
tion of railway property of any kind, nor has it ever made or 
adopted any rule to govern or regulate its proceedings in the exer- 
cise of the powers conferred upon it by section 10 of article XIII of 
the constitution of California. 
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Wherefore defendant prays it be hence dismissed with 
42 costs. 
J. E. FOULDS, 
Attorney for Defendant. 
5S. W. SANDERSON anpb 
CREED HAYMOND, 
Of (Counsel. 


Verification. 


STATE OF CALIFORNIA, } 
( ity and County of San Francisco. } 


- 88° 


W. V. Huntington, being first duly sworn, on oath says that he 
is an officer, to wit, the president of the corporation defendant 
herein; that he has read the foregoing answer and knows the con- 
tents thereof; that the same js true of his own knowledge except as 
to those matters therein stated on his information or belief, and as 
to those he believes it to be true. 


W.V. HUNTINGTON. 


Subscribed and sworn to before me this 19th day of March, A. D. 
1884. 
| NOTARIAL SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


43 Endorsed: Due service of the within answer admitted 

this 22d day of March, 1884. James A. Waymire, Wm. T. 
Baggett, attorneys for plaintiff. Filed March 22d, 1884, 2¢ p. m. 
William ‘T. Sesnon, clerk, by J. D. Ruggles, deputy clerk. 


44 Petition for Removal of Cause to U. S. Civewtt Court. 


In the Superior Court, City and County of San Francisco, State 
of Caltfornia. Dep't 7. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
US. 


THe NORTHERN RaitRway Company, Defendant. 


To the honorable the superior court in and for the city and county 
of San Francisco, State of California: 
Your petitioner, The California Pacific Railroad Company respect- 
fully shows: 
That your petitioner is the sole defendant in the above-entitled 
action now pending in this honorable court. 
That said action was brought on the 23d day of February, 1884, 
the complaint therein having been duly filed on said date. 
15 . ‘That the defendant has on this day, and before the filing 
of this petition, appeared in said action and filed an answer 
to the complaint of plaintiff. 
That no term of this court has been held since this action, and 
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this petition is filed before the term at which the cause could be 
first tried. 

That no trial of said action has been had, and this petition is 
filed before the trial thereof. 

That said action is a suit of a civil nature at law and arising 
under the Constitution and laws of the United States, and that the 
matter in dispute exceeds, exclusive of costs, the sum and value 
of five hundred dollars. 

That said action is brought by the plaintiff to recover from the 
defendant on account of taxes claimed by the plaintiff to be due 
and payable from the defendant for State and county purposes, as 
will more fully appear by a reference to the plaintiff's complaint on 

file herein. 
1G That the assessment described in the complaint and answer, 
and which the plaintiff in this action claims to be due and 
pavable, is an assessment which the State board of equalization of 
the State of California pretended to make under and by virtue of 
the authority conferred upon the board by section 10 of article XIII 
of the State constitution. 

That the defendant claims in this action that said provisions of 
the constitution of the State of California and the authority thereby 
conferred upon said State board of equalization violate the provisions 
of the Fourteenth Amendment to the Constitution of the United 
States, in this, that its effect is to deprive the defendant of its prop- 
erty without due process of law, and that under it the defendant is 
denied any protection from the gen ral laws of the State of Califor- 
nia, which— 

l‘irst. Require that property shall be taxed in proportion to its 

value. 
17 Second. Require such proportions to be ascertained by a 
ceneral law. 

Third. Require, before the liability is fixed, that the right to be 
heard must be elven. 

fourth. Which give an appeal from the assessor to another 
tribunal. 

lifth. Require the assessment to be made in the county and pre- 
vent its berng made in localities distant from the situs of the prop- 
Crey. 

Sixth. Prescribe the mode and manner of the assessment; and, 

Seventh. Which allow deductions from indebtedness secured by 
mortgage. 

Kighth. Which require property to be assessed at its actual value. 

That prior to the lst day of January, 1854, the defendant was and 
now is indebted to divers persons, citizens of the United States, and 
mauy of them then and now citizens and dona fide residents of the 
State of California, and others of them then and now citizens and 

bona fide residents of other States of the Union, in large 
45 sums, for moneys advanced to construct and equip its railroad 
described in the answer herein; that to secure the payment 
of such indebtedness the defendant, long prior to the said day, exe- 
cuted and delivered a mortgage upon its railroad and all rolling- 
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stock and appurtenances; that said indebtedness exceeded and still 
exceeds three thousand doliars per mile of said road; that no part 
thereof has ever been paid, except the accruing interest, and that the 
whole thereof is now, and since the execution of said mortgage has 
been,a valid and subsisting indebtedness against said company defend- 
ant, and has been and still is secured by said mortgage; that the said 
pretended assessment made as aforesaid by said State board of equalli- 
zation included the whole value of said property without any deduc- 

tion therefrom ; that under the constitution of theState of Cali- 
it) fornia, when property other than property such as is described 

inthecomplaintisassessed and valued forthe purposes of taxa- 
tion, it is the duty of the assessor making such valuation to deduct 
from the value of such property all indebtedness secured by mortgage 
or lien upon the property ; that the supreme court of the Stateof Cal- 
ifornia, the highest tribunal in said State, has decided that defend- 
ant (and others similarly situated) is not entitled to the protection 
of the Fourteenth Amendment of the Constitution of the United 
States, is not a means or instrument of the Federal Government, 
and that defendant and others similarly situated are not entitled to 
the reduction hereinbefore referred to; that said decision of the su- 
preme court of the State of California is in full force and is binding 
upon the inferior courts of the State, and especially upon this court ; 
that the facts stated in the answer herein are true, which an- 
50 swer defendant refers toand makes partof this petition ; that the 

plaintiff in said action will rely upon the decision of the supreme 
court of the State of California, and that the construction of said sev- 
eral acts of Congress and of the Fourteenth Amendment tothe Constitu- 
tion of the United States is in this action disputed, and must neces- 
sarily be adjudged and determined herein, and that if said adjudi- 
ation and determination be in favor of defendant and against that 
heretofore made by the supreme court of the State of California 
such adjudication and determination will be conclusive in favor of 
defendant upon the merits of this action; that this isa suit arising 
under the Constitution and laws of the United States; that your 
petitioner has made and filed with this petition a bond in the penal 
sum of five thousand dollars, with good and sufficient surety, con- 
ditioned that your petitioner shall enter in the circuit court of the 

United States to be held in the district of California, in the ninth 
ol circuit, on the first day of its next session,a copy of the record in 

said suit, and shall pay all costs that may be awarded by the 
said circuit court if said courtshall hold that said suit was wrongfully 
or improperly removed thereto, and also shall appear in said circuit 
court and enter special bail in said suit if special bail was originally 
requisite therein, and shall do all such other and further appro- 
priate acts as by the act of Congress approved March 3, 1875, 
entitled “An act to determine the jurisdiction of circuit courts of 
the United States and to regulate the removal of causes from State 
courts, and for other purposes,” are requisite to be done upon re- 
moval of a suit in a circuit court of the United States from a State 
court; and your petitioner is ready and willing to give such other 
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and further bonds and to do all such other acts as may be lawfully 
required. 

Q2 Your petitioner therefore prays that this honorable court 
will accept this petition and said bond and proceed no further 
in said suit, and’ that said suit may be removed into the cireuit 

court of the United States in and for the district of California, in the 

ninth circuit, as required by statute of the UnitedStatesin such cases 
made and provided. 

And your petitioner will ever pray, ete. 

J. E. FOULDS, 
ittorney for Petitioner. 
S. W. SANDERSON anp 
CREED HAYMOND. 
Of Counsel. 


Endorsed: Filed March 22d, 1884, 2} o’e. p.m. William T. Sesnon, 
clerk, by J. D. Ruggles, deputy. 


Oo Bond on Removal. 


In the Superior Court, City and County of San Francisco, State of 
California. Dep't 7. 

THe PeopLe oF THE STATE OF CALIFORNIA, Plaintiff, ) 

| | 

is i - 
1, : - ) . . >No. 11847. 
fue NORTHERN RatLway Company (a Corporation), | : 
Defendant. 


Know all men by these presents that we, The Northern Rail- 
way Company, as principal, and Chas. IF. Crocker and A. N. 
Towne, as sureties, are held and firmly bound unto The People 
of the State of California in the sum of five thousand dollars, to be 
paid to the said plaintiff; for which payment, well and truly to be 
made, we bind ourselves, our and each of our heirs, executors, and 

administrators, jointly and severally, firmly by these presents. 
oO Sealed with our seals and dated this fifth (5th) day of 
March, 1884. 

Whereas the above-entitled action was brought, on or about the 
23d day of February, 1854, in the superior court in the county of 
San Francisco, State of California, and the same is now pending in 
said superior court, by said The People of the State of California 
against said Northern Railway Company, and is removable into the 
circuit court of the United States in and for the district of California, 
in the ninth circuit,under and by that certain act of Congress of 
the United States, approved March 35,1875, entitled “ An act to deter- 
mine the jurisdiction of circuit courts of the United States and to 
regulate the removal of causes from State courts, and for other 
purposes ” ; 

And whereas said The Northern Railway Company has made, 
and is about to file herewith, its petition in said sult In said superior 
court in and forthe county of San Francisco, State of Califor- 
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55 nia, for the removal of said suit into said cireuit court of 
the United States, to be held in the said district of California, 
in the ninth cireuit: 

Now, the condition of this obligation is such that if said The 
Northern Railroad Company shall enter insuch cireuit court of the 
United States, on the first day of its next session, il COpy of the 
record in said suit, and shall pay all costs that may be awarded 
by the said cireuit court if said court shall hold that such suit was 
wrongfully or improperly removed thereto; and also shall there 
appear and enter special bail in such suit if, special bail was origi- 
nally requisite therein, and shall do all such other appropriate acts 
as by the said act of Congress are required to be done upon the re- 
moval of a suit from a State court into the circuit court of the United 
States, then this obligation to be void; otherwise to remain in full 
force and virtue. 

[ SEAL. | THE NORTHERN RAILWAY COMPANY, 
By W. V. HUNTINGTON, President. 


56 CHAS. F. CROCKER. SEAL. | 
A. N. TOWNE. SEAL. | 
STATE OF CALIFORNIA, 


e a ‘ , 8s . 
City and County.of San Francisco, | 


Chas. I. Crocker and A. N. Towne, the sureties in the foregoing ob- 
ligation, being each sworn, each for himself says that he is a resi- 
dent of the State of California and a freeholder therein and is worth 
the sum of five thousand dollars over and above all his just debts 
and liabilities, exclusive of property exempt by law from execution. 

CHAS. F. CROCKER. 
A. N. TOWNE. 


Subscribed and sworn to before me this fifth (5th) day of March, 
1854. 
[ NOTARIAL SEAL. | CHARLES J. TORBERT, 
Notary Public un and for the City and County of 
San Francisco. Slate of California. 


| hereby approve of the above sureties and accept and approve 
the foregoing bond. 


57 Dated ——, 1884. 


’ 


Judge Supervor Court, Citu and County of San Francisco. 


Endorsed: Filed March 22d, 1884, 23 o’clock p.m. William T. 
Sesnon, clerk, by J. D. Ruggles, deputy clerk. 


Clerk’s Certificate. 


I, William T. Sesnon, county clerk of the county of San Fran- 
cisco, State of California, and ex-officio clerk of the superior 
court of said county, do hereby certify the foregoing to be a 
full, true, and correct copy of the whole of the record in the within 
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action of The People of the State of California vs. The Northern 

Railway Company, now on file in my office and numbered 11847. 
In witness whereof I have hereunto set my hand and af- 
58 fixed the seal of the said superior court this 22d day of 

March, 1884. 
[ SEAL. | WILLIAM 'T. SESNON, 
County Clerk and ex-officro Clerk of Supe rior Court, 
By J. D. RUGGLES, 
Deputy Clerk. 


endorsed : Certified COpy of record. In the circuit court of the 
United States for the district of California. Filed March 24, 1884. 
L.S. B. Sawver. clerk. 
59 Stipulation Wai ing Jury and Submission of Cause. 
In the Cireuit Court of the Ninth Judicial Cireuit in and for the 
District of California. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
i's. . 


No. 326). 
THe NORTHERN Raitway Company. Defendant. 


[t is hereby stipulated by and between the plaintiff and defend- 
ant to the above-entitled action that trial by jury is waived; and 
it is further stipulated that the above-entitled action shall be, and 
is hereby, submitted to the court for its findings and detérmination— 

l‘irst. Upon the assessment-roll for the year 1883, on file in the 
office of the controller of the State of California, and upon the as- 
sessment in said roll contained and referred to in the complaint 

herein, which roll is hereby given in evidence. 
60 Second. Upon the testimony heretofore given by each 

party in the case of “The People of the State of California 
vs. The Northern Railway Company, No. 2805,” tried and deter- 
mined by this court in the year 1583, and now pending on ap- 
peal In the Supreme Court of the United States. And upon the 
matters contained in the stipulation made this day and filed in this 
court in the Cuse of *'The Peopl of the State ol California Us. ‘The 
Central Pacifie Railroad Company, No. 3265.” 

Third. And upon the admission of the plaintiff that the tender 
pleaded in the nineteenth subdivision of defendant’s answer herein 
has been kept good, and that, in pursuance of an order of this court 
heretofore made in this action, the defendant has paid to plaintiff 
the sum of $17,373.13 in United States gold coin, without prejudice, 
and for the uses and purposes mentioned in said subdivision of said 

answer relating to said tender. 
1 It is hereby stipulated that the court in making its findings 

in this case may, in considering the testimony given in the cases 
referred to in this stipulation, and in considering the matters men- 
tioned in the stipulation hereinbefore referred to in relation to time 
and place and all other things, adapt the same to the issues in this 
case, and consider all such matters as if such changes had been 
made before submission. And it is further stipulated that upon the 


90 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


issue whether, in the assessment in this case mentioned, the distance 
across the Straits of Carquinez from Port Costa to Benicia was 
included in the length of the Northern railway, as assessed, the 
attorneys for plaintiff may file in the case the sworn statement of the 
clerk of the State board of equalization, which statement, if filed, 
shall be conclusive upon that Issue. 
And it is further stipulated that at any time before the, 
62 decision of this case the attorneys for plaintiff may file in 
the case the sworn statement of the clerk of the State board 
of equalization upon the issue whether or not the value of fences 
were included by the board in the assessment of the property de- 
scribed in the complaint, and that, if filed, said statement shall be 
conclusive upon that issue. 


Dated Oct. 2d, 1884. 
J. E. FOULDS, 


H. S. BROWN, & 
CREED HAYMOND, 
Att’ys for Def 't. 
KE. C. MARSHALL, 
Atty Gen'l and Att'y for Plaintiff. 
W. T. BAGGETT, 
JAMES A. WAYMIRE 
Counsel for Plaintiff. 


Endorsed: Filed October 2, 1884. L. 5. B. Sawyer, clerk. 
63 Findings. 


In the Circuit Court of the United States, Ninth Judicial Cireuit, in 
and for the District of California. 
Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff. | 
is I y — 
: . 8 ' No. 3265. 
THE NORTHERN RAILWAY Company, a Corporation, De- | a 
fendant. 


The above-entitled cause having been brought on to a hearing 
before the court without a jury, and the parties by stipulation in 
writing, filed with the clerk, having waived a jury, and the proofs 
introduced and given by the respective parties having been fully con- 
sidered, the court makes the following tinding of facts: 


i 


That on the 18th day of August, 1883, the State board of 

64 equalization of the State of California, acting under the au- 
thority of section ten of article XIII of the constitution of ° 

the State of California, and in the mode and manner prescribed by 
section 3665 of the Political Code of California, assessed the fran- 
chises, roadway, road-bed, rails, and rolling-stock of the defendant at 
the sum of two mullion dollars; that the board apportioned the 
said assessment as alleged in plaintiff’s complaint; that thereafter 
and in the manner and at the times prescribed by section 3666 of 
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the Political Code, the State board of equalization prepared for that 
year a book called “The Record of Assessments of Railways,’ on 
which book the assessment above referred to was entered and signed 
the chairman and clerk: that thereafter, and in the time and man- 
ae possertoad ber gab Guuiieen, Gus "ecaned of. aae ae 
assessment was made by the board to the counties and cities 
65 and counties In a separate book, called Record of Appor- 
tionment of Railway Assessments:” that before the third 
Monday in October of said vear the clerk of the State board of equal- 
ization prepared and transmitted to the comptroller of the State du- 
plicates of The Record of Assessments of Railways, each certified by 
the chairman and clerk of the board; that said duplicates were in 
manner anc form as provided by said section 3666; that the entries 
upon said books relating to the cause of action stated in the com- 
plaint herein [are] as follows: 


rom The Record of Apportionment : 

Name of the corporation, person, or association to whom each 
railway is assessed, The Northern Railway Company. 

The name of each railway assessed by the State board of equaliza- 
tion, Mestheen talbees 

Name of the county and city and county to which the assess- 
66 ment of each railway was apportioned by the board, Alameda, 
Colusa, Contra Costa. Solano. Tehama. Yolo. 

Number of miles of each railway operated in the State, 148.40. 

Number of miles of each railway assessed by the board in each 
county and city and county : 


Alameda ..----.~ ended eniew tallied ailisinen es we nebcebebs ene 6.85 miles. 
Colusa .- RNB api Re he NCAT ROME Ey ape 
CS CG witscees Aes te ee ee annem nn 23.10 
ES mt BE ac p eT sci endian 
I ci enemies i i pusicdatieassanas ae 
Yolo BOOS OOS 66 SHOR Gceaeé oe Gueae > enwee Garnwmene 20.79 


Total value of each railway per mile, $15,477.08. 

Total assessment of the franchise, roadway, road-bed, rails, and 
rolling-stock of each railway assessed for the purpose of State taxation 
by the State board of equalization, $2,000,000.00. 

The amount of the apportionment of the total assessment of the 
franchise, roadway, road-bed, rails, and rolling-stock of each railway 
to each county and city and county for-county and city and county 
taxation : 


67 PE FETS AE SO ee $9? 318 00 

i ee 
a i -oaaeenn-= 320,081 00 
ESI ELSE PRON Tong OIC. AOE OE SE 28,4357 OO 
5 EI: Rae Re Tee? ER IN TEENS Sanat eee ieee 233 019 00 


279,649 OU 


I i 
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Rate of taxation for each county and city and county levied by 
board of supervisors on each $100: 
f $.503 


a i clindsisesiighn ialincliel i din acilandilbiaal . Yaa 

| 400 
RIT ETS, SES 10 eR PRT ep OP OE ene AL aoe Ae 953 
SNM AE NEA LEN LAOS SOR LEG RLM TSS EN ME 1.053 
tia ainda sbibsibibuslababig-sinieieaeiMiaiiliinite 1.073 
EBLE SOLE ORD AE ROPE ET OT ER: LPO here ke ye 1.053 
Yolo ~~ es ee ee ke ee he —aaenb ee ee OO eee eae eee Seesaw aeaeaewanawaew = 400 


Amount of State taxes due the State upon the whole assessment 
by each corporation, person, or association assessed for railway. 
State rate of taxation on each $100 is 49.7 cents—$9,940. 

Amount of county and city and county taxes due upon the as- 
sessment apportioned to each county and city and county by each 
corporation, person, or association assessed for railway : 


68 BEES SESS SB SSE OTE OS TROND. Wad ee $567 12 


($51,212.90 at .503 rate. $41,105.10 at .753 rate.) 


i cecshine- selene vial seilidannaidiel 8,067 10 
Sg et, Aen yds: cas. shctniaiiainaiiaite paumaiimes Mili cao 3,370 45 
ESS SS SITE TR. OT LO RE ENO RE ETO GETS bMS 9.451 12 
EE ES ET NEE OE CORON VTS TT IE Bay TRE 9453 69 
ee eo aniin caine uvelulbunreulistietaeadibcmetinnl au a 


From the Record of Assessment of Railways. 


The State board of equalization being in session on this the 18th 
day of August, 1883, all the members being present, and having 
under consideration the assessment of the franchise, roadway, road- 
bed, and rails of the Northern Railway Company within the State for 
the year 1885, and it appearing to this board that said company, 
on the lst Monday in March, in the year 1883, at 12 o’clock meridian 
of that day, owned and still own one hundred and forty-eight +4,° 
miles of railroad within this State, which at said time and day in 

March was, and still is, operated in more than one county, 
69 being the entire railway of said company within this State, 

and which, with the right of way for the same, is described 
as follows: 


Alameda. Line of roadway, road-bed, and rails, and right of way 
for the same, beginning at the point of intersection of Bay street, 
“Oakland, with the mole, running thence northerly, skirting the 
shore line, and through portions of blocks 41, 42, 43, 48, 50, 51 of 
West Oakland; thence through blocks 744, 751, 745, 758, 764, in 
Houghan tract; thence through Maxwell tract and Filler home- 
stead, in the same general direction, to Shell Mound; thence along 
and on Third street northerly to Cos Honeces creek ; thence in a 
direct line to centre of Cerito creek to a point on south line of Con- 
tra Costa county, the right of way, except through public thorough- 
fares, being an average of seventy feet, running a distance of six and 
85-100 miles in Alameda county. 
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70 Contra Costa. Also beginning at a point in centre of Cerito 

creek, on the south line of and in the southwest corner of 
Contra Costa, running thence northerly through San Pabloand Pinole 
[and] Torriez, to a point on the south line of San Pablo bay ; thence 
northeasterly with general course of south line of said bay through 
Vallejo Junction to Port Costa; thence still skirting south line of 
said bay easterly to depot in Martinez; width of right of way, one 
hundred feet, running a distance of twenty-three and +4 miles 
in Contra Costa county. 

Solano. Also beginning at end of wharf in Benicia, running 
thence northeasterly, skirting the Straits of Casquinez on the north 
side to Army Point; thence rounding Army Point and running in 
a general northerly direction through Goodyear’s Station to town of 

Suisin, and connection with California Pacific railroad, with 
7] width of right of way one hundred feet, running a distance 
of sixteen and 95-100 miles in Solano county. 

Yolo. Also beginning at Woodiand and running thence north- 
westerly through townships 10,11, 12 north, range 1 east and 1 
west, to a point on south line of Colusa county, near the south line 
of southwest quarter of section 32, township 13 north, range 2 west, 
right of way one hundred feet wide, running a distance of twenty 
and 7°; miles in Yolo county. 

Colusa. Also beginning at a point on the north line of Yolo 
county on the south line of southwest quarter of section 32, town- 
ship 13 north, range 2 west, running thence northwesterly through 
the town of Williams and Arbuckle to northwest corner of section 
34, township 16 north, range 3 west; thence north through center 

of townships 16, 17, 18, 19, 20, 21, 22 north, range 3 
72 west, and through the towns of Willows and Norland to ¢ 

point on the south line of Tehama county on north line of 
section 2, township 22 north, range 3 west, right of way one hun- 
dred feet wide, running a distance of sixty and ;5;)5 miles in Colusa 
county. 

Tehama. Also beginning at a point on north line of Colusa 
county on the north line of section 2, township 22 north, range 3 
west, running thence north through townships 23, 24, 25 north, 
range 3 west,and through the town of Corning to depot at Tehama and 
the intersection of the California-Oregon branch of the Central 
Pacific railroad, right of way one hundred feet wide, thus running 
a distance of seventeen and ;4% miles in Tehama county. 

And it appearing that the actual value of the franchise, 
3 roadway, road-bed, and rails of said company within this 
State at the said date and time in March was and still is the 

sam of two million dollars: 

Therefore it ishereby ordered that thesaid franchise, roadway, road- 
bed, and rails for the year 1883 be, and the same are hereby, as- 
sessed to the Northern Railway Company at the sum of two million 
dollars. 


on 


‘ 


C. E. WILCOXON, Chairman. 
ik. W. MASLIN,» Clerk. 
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IT. 


That the defendant is, and for more than five years last past has 
been, a corporation existing under the laws of the State of California, 
and assuch it constructed the line of railroad known as the Northern 
railway, and more particularly described in subdivision 2 of defend- 

ant’s answer herein; that the principal place of business of 
74 defendant now is, and for many years past has been, the city 

of San Francisco, State of California; that some of its stock- 
holders and members now are, and ever have been, citizens of the 
United States, resident in the State of California, and some of its 
stockholders and members now are, and ever have been, citizens of 
the United States and residents in States other than the State of 
California. 


ITI. 


That the total length of said railroad in said State of California 
is 148.40 miles, and the length thereof in the respective counties 
through which it passes is as follows: 


NEE EIT EF SOIT Ne OT OE PEE ay CO MATAR I MT apd 6.85 

EES IN LEME, TAP AERATION TE) SOE ST TIO ION TT 23.75 

PR ete ENCE SEES RR ce NEE Rae FTAs ea pe amager ne fie. Ne 16.95 

NE SS NE ST AT Ea CA MOMSEN REY Ee Cael ae Carpe 20.75 

RG CENTOS Se NR RESO Soy tS, RRR TS ACNE 62.81 

SEE EAT i a ANE cP EPSON NTO 17.29 
IV. 


That on the 1st day of April, 1875, the defendant was indebted to 
divers persons, citizens of the United States, and many of them 
79 then and now citizens and bona fide residents of the State of 
California, in large sums of money advanced to construct 
and equip the railroad hereinbefore described; that to secure the 
payment of such indebtedness the defendant, on the Ist day of 
April, 1875, executed and delivered a mortgage upon said railroad, 
its franchises, and all rolling-stock and appurtenances ; that said in- 
debtedness exceeded and still exceeds three thousand dollars per 
mile uf said road, and that no part thereof has ever been paid ex- 
cept the accruing interest, and that the whole thereof is now, and 
since the execution of said mortgage has been, a valid and subsist- 
ing indebtedness against said company, and has been, and still is, 
secured by said mortgage. 


7. 


That on the 18th day of August, 1883, the State board of equalli- 
zation of the State of California, pretending to act under and 

76° ~—iby virtue of the powers conferred upon it by sec. ten of 
article XIII of the constitution of the State of California, did 

make a pretended assessment for the purposes of taxation for the fiscal 
year of said State then next ensuing upon the franchise, roadway, 
road-bed, rails, and rolling-stock of said railroad against defendant. 
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Said pretended assessment was not made separately upon the fran- 
chise, roadway, road-bed, rails, and rolling-stock, or any properties of 
suid railroad, but all of said property was blended in making said as- 
sessinent, which assessment was then and there so entered upon the 
minutes of said board. Said assessment is the assessment upon 
which the several taxes mentioned in the complaint herein. are 
based ; and no other assessment than the aforesaid was ever made of 
suid property or any property thereof for said fiscal year. Said 
assessment included all property and kinds of property men- 
tioned in section 3665 of the Political Code of California as 
amended March 9, 1883, except fo depots, stations, shops, and build- 
ings erected upon the space covered by the right of way, which last- 
mentioned property was assessed as provided in said section by local 


_ 
~] 


aSSeSSOrs. 
VI. 

That the State board of equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the full 
cash value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises as prescribed in said section 3665, without deducting 
therefrom the value of the mortgage, or any part thereof, given and 
existing thereon as aforesaid to secure the indebtedness of said com- 
pany to the holders of said bonds, notwithstanding, as defendant 
avers, they had full knowledge of the existence of such mortgage. 


78 VIL. 


That in making said pretended assessment the State board of 
equalization did not deem or treat said mortgages as an interest in 
said property, but did assess the whole value of said property to the 
defendant in the same manner it would have done had there been 
no mortgages thereon. 


VIII. 


That under section four of article XIII of the constitution of Cali- 
fornia property of natural persons or corporatians not quasi-public, 
having a mortgage, lien, or encumbrance thereon, is not assessed in 
full to the owner thereof, but the owner is only assessed for the value 
of the owner’s interest in such property over and above the value 
of the mortgage, lien, or encumbrance. In the case of the property 
of railroad and other quasi-public corporations no such allowance 

or deduction is made, had, or allowed with respect to any 
7 mortgage, lien, or encumbrance; that the tenth section of 

article XIII of the constitution of the State of California pro- 
vides the same mode for the assessment of the franchises, roadway, 
road-bed, rails, and rolling-stock of all railroads operated in more 
than one county, whether such property be owned by railroad or 
other quasi-public corporations, or by private corporations, or by 
natural persons. 


é & 
That at and before and ever since the adoption of the constitution 
4—1037 
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of the State of California now in force there were and are existing 
under the laws of said State corporations of various kinds, formed 
for the purpose of and actually operating and doing business, hold- 
ing and using and operating property in more thanonecounty in said 
said State, and that at all of said times there were and now are 
SO divers natural persons, residents of said State, operating property 
in morethan one county in said State, and thatatail ofsaid times 
there were and now are railroadsowned by corporations formed under 
the general laws of the State, also by natural persons, which are 
only operated in one ccunty ; that corporations in said State of Cal- 
ifornia now are and ever have been formed under general laws re- 
lating thereto, and railroad and all other corporations, except public 
corporations formed or organized for the government of a portion of 
the State, now are and ever have been designated by the laws of Cal- 
ifornia as private corporations; that under the provisions of said 
laws such corporations may be formed for any purpose for which indi- 
viduals or natural persons may lawfully associate themselves to- 
gether; that there now exists in California and ever have existed 
corporations formed under said laws for fire, marine, mutual 
8] life, health, and accident insurance, building, constructing, 
~ and operating railroads, wagon-roads, telegraphs, bridges, 
ferries, wharves, chutes, and piers, and for constructing and operating 
‘anals; for the purposes of acquiring lands in large tracts and 
distributing them as homesteadsamong the incorporators ; for savings 
and loans; for mining; for the sale and distribution of water in 
cities and towns for manufacturing, mechanical, and agricultural 
purposes; for benevolent, charitable, and educational purposes; for 
cemeteries, agricultural fairs, and various other purposes. 

That in said State there now are, and for more than three years 
last past have been, various railroads owned, operated, and con- 
trolled either by individuals, partnerships, or by private corpora- 
tions other than railroad corporations, to wit, by mining and manu- 

facturing corporations. 
82 That there now is,and for more than three years last 

past has been, a railroad in use and operation extending 
from the city of Marysville, in the county of Yuba, to the town of 
Oroville, in the county of Butte, in said State, a distance of twenty- 
seven miles, which said road now is, and ever has been, operated 
in more than one county in this State, and is of the same gauge 
as the road of defendant, and has ever been operated for like 
uses and purposes; that said road, with all its equipments, now 
is, and for more than three years last past has been, in the owner- 
ship and under the operation and control of one N. D. Rideout, a citizen 
of the United States and a resident of the State of California; that there 
now is, and for more than three years last past has been,a railroad ex- 
tending from thetown of Santa Cruz, on the Pacific Ocean, and into the 


county of Monterey towards the town of Pajara, a distance of 


83 about twenty-one miles; that said road now is, and for a long 

time past has been, owned, operated, and used for like purposes 

for which the defendant’s road is owned, operated, and used, and that 

the same now is, and for a long time past has been, in the owner- 
> 


aed 
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ship and operated by the Pacific Improvement Company, a private 
corporation formed under the laws of the State of California, which 
said corporation is not, and never has been, a railroad or quasi-pub- 
lic corporation; that there are now, and for more than five years 
last past have been, divers other railroads owned and operated in 
said State by corporations other than railroad corporations, and 
by individuals and partnerships, and that all said corporations, 
individuals, and partnerships are the owners of lands which 

are assessed by the local assessors of the various counties in 
S4 which such lands are situated, and all are entitled under 

the laws of said State to the deductions provided for in said 
laws, and have been allowed such deductions. 


X. 
That in making said pretended assessment the State board of 


equalization included the full value of all franchises and corporate 
powers held and exercised by the defendants. 


Al. 


That said pretended assessment is the only assessment of said 
property, and the pretended tax for the non-payment of which this 
action is brought is founded upon said pretended assessment and 
upon no other. 


All. 


That on the 9th day of November, 1883, the defendant, while then 
and at all times denying all liability upon said pretended assess- 
ment, and claiming that all the proceedings had in relation thereto 

were In violation of law and the rights of defendant, ten- 
SO dered and offered to the said plaintiff the sum of $17,373.13 in 

United States gold coin in part payment of the tax claimed in 
the complaint, with an agreement that the receipt of said sum should 
not prejudice the plaintiff in any legal rights; that the defend- 
ant afterwards brought said sum into court and offered the 
same to plaintiff and subjected the same to such orders or judgments 
as the court might make in the premises ; thatof the sum so tendered 
it tendered specifically for the benefit of the State and on the amount. 
claimed by the State the sum of $5,964, and on account of the 
various county taxes claimed it tendered sums as follows, to wit: 


For the county of Alameda thesum of_.....-.-.------ $540 27 
Do. a i nittinname Gdns cue LS40 26 
Do. I TITY oincisies teen denccentehapienelilieene 2,022 27 
Do. EE etisalat meaniy deine 
Do. FIED scien sitters cnacie <oemaner siete cn 
Do. + et OE Se a saitaan encpitineismaieen mums) an 
86 That defendant ever since said tender was made kept thesame 


good ; that afterwards, to wit, on the 29th day of September, 
1884, in this court, and upon motion of attorneys for plaintiff,an order 
was made that the defendant, within five days from said date, make 


28 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


said tender good by paying to Edward C. Marshall, attorney general 
of the State of California, and one of the attorneys for plaintiff 
herein, the said sum of $17,373.15 in United States gold coin, to be 
by the said Marshall, upon the receipt thereof, paid into the 
State treasury of the State of California for the benefit of the 
State of California and of the counties named in the respective 
amounts above specified, and it was then and there further 
ordered by said court, by consent of the parties to the action, 
that neither the payment nor the receipt of said sum should preju- 
dice or affect any right of either party to this action to maintain or — 
defend it as to the balance claimed in the complaint; that 
87 afterwards, to wit, on the 2d day of October, 1884, in obe- 
dience to the said order the defendant made said vender good 
by paying to the said Marshal the said sum of $17,373.13 for the 
uses and purposes and upon the termsand conditions mentioned in ' 
the said order. 


XITLL. 


That the board of equalization never at any time made or adopted 
any rule or regulation relative to the assessment or valuation of rail- 
road property of any kind; that said board never made or adopted 
any rule to govern or regulate its proceedings in the exercise of the 
powers conferred upon it by section ten of article XIILof the constitu- 
tion of California. 


Conclusions of Law. <= 


From the foregoing facts the court finds as a conclusion of law that 
the defendant is entitled to judgment in its favor, with costs ; 
88 and it is so ordered. 
LORENZO SAWYER, 
[). S. Circuit Judge. 


Endorsed: Filed Noy. 10,1884. L. 8S. B. Sawyer, clerk. 


89 Judgment. 


Circuit Court of the United States, Ninth Circuit, District of 
California. 


swe No. 3265 
T ‘ S s « C7 aw Wd). 
NORTHERN Rattway Company, a Corporation, De- 


Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
fendant. | 


This action came on regularly for trial by the court, a jury trial 
hereof having been waived by written stipulation of the parties 
hereto, and the evidence of the respective parties being adduced and 
the arguments of counsel had thereon, the cause was submitted to 
the court for consideration and decision, and the court, after due de- 

liberation, having filed its findings in writing and ordered that 
90 judgment be entered herein for the defendant in accordance 
therewith, now, therefore, by virtue of the law and the findings 
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aforesaid, it is considered by the court that the plaintiff take nothing 
by this action; that the defendant go hereof without day, and that 
said defendant recover from said plaintiff its costs in this behalf 
expended, taxed at $—. 
Entered this 10th day of November, 1584. 
L. S. B. SAWYER, Clerk. 
A true copy. 
Attest, &e.: 
| SEAL. | L. S. B. SAWYER, Clerk. 
Endorsed: Filed Nov. 10, 1884, L. S. B. Sawyer, clerk. 
9] Clerk’s Certificate. 
Unitep Srates or AMERICA 
Circuit Court of the United States, Ninth Circuit, District of 
California. 
PEOPLE OF THE STATE OF CALIFORNIA 
rs, 
NORTHERN Rartway Company. 
|, Lorenzo 8. B. Sawyer, clerk of the cireuit court of the United 
States of the ninth judicial circuit within and for the district of Val- 
ifornia, do hereby certify that the foregoing papers hereto annexed 
constitute the judgment-roll in the therein-entitled action. 
Witness my hand-and the seal of said circuit court this 10th day 
of November, A. D. 1854. 


[ SEAL. | Ly. B. ‘e. AW Y Ke R, Clerk vs 
By Ie , D Mi INC TON, Deputy Clerk. 


92 Endorsed : Judgment-roll. riled November LO, LSS4. 
L. S. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


93 Authori2 ation = Jas. y 3 Way nine fv T. Baggett Continue 
Attorneys for Pla 


In the Cireuit Court of the United States in (oe for the Ninth Cir- 
cuit, District of California. 
THe PEOPLE OF THE STATE OF CALIFORNIA 
is. 
THe NORTHERN Rainway ComMPANY. 


To James A. Waymire, Esq., and Wm. T. Baggett, Esq. 

GENTLEMEN: You are hereby requested, authorized, and empow- 
ered to continue as attorneys of record for the plaintiff in the above- 
entitled cause, and, subject to my instructions, to exercise entire 
control of said cause. | 

San Francisco, Apri] 28th, 1884. 

ik. C. MARSHALL, 
Attorney General. 


Endorsed: Filed April 28th, 1884. L.S. B. Sawyer, clerk, by F. D. 
Moncton, deputy clerk. 
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94 Appointment of D. M. Delmas as Attorney for Plaintiff. 


In the Cireuit Court of the United States, Ninth Cireuit. District of 
California. 
THe PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
rs. 


Tue NORTHERN Raitway Co., Defendant. 


I hereby appoint D. M. Delmas, Esq., attorney for the plaintiff in 
the above-entitled action in place of Messrs. James A. Waymire and 
W. T. Baggett. wate 
JOHN P. DUNN, 


State Controller. 
Endorsed: Filed April 28, 1884. L.S. B. Sawyer, clerk. 


95 At a stated term, to wit, the February term, A. D. 1854, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the 
court-room in the city and county of San Francisco on Monday, the 
26th day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order that Hon. E. C. Marshall be Entered of Record as Att'y for Plaintiff, 
and D. M. Delmas, Esq., Substituted as Attorney for the Comptroller, 
Ke. 

Tue PEOPLE OF THE STATE OF CALIFORNIA 
- y Ooer 
vs. + No. 3265. 


Tue NortHern Ratwway Company. — ) 


A motion to substitute D. M. Delmas, Esq., for James A. Waymire 
and W. T. Baggett, Esq., as attorney for plaintiff, and a counter- 
motion of Hon. E.C. Marshall, attorney general, to retain 
96 Messrs. Waymire and Baggett as his representatives, with 
power as attorneys of record to control said action hereto- 
fore argued and submitted, having been duly considered, it 1s now 
here ordered that Hon. E.C. Marshall, attorney general of the State 
of California, be, and he is hereby, directed to be entered as attorney 
for the plaintiff in the above-entitled action, with power to control 
the proceedings therein in all matters of difference between him and 
the other attorneys in the case; and it is further ordered that D. M. 
Delmas, Esq., be, and he is hereby, substituted as attorney for the 
comptroller instead of James A. Waymire and W. T. Baggett, Esqs., 
subject to the control of the action and proceedings therein by the 
said attorney general, as hereinbefore provided. 
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7 Bond on Writ of Error. 
In the Supreme Court of the Lnited States. 


THe PrEorLE OF THE STATE OF CALIFORNIA, Plaintiff in Error, 
Us. 
THe NortHern Rarttway Company, a Corporation, Defendant in 
Error. 


Know all men by these presents that we, Louis Marshall and H. 
A, Greene, are held and firmly bound unto The Northern. Railway 
Company, defendant in error herein, in the sam of five hundred 
dollars, lawful money of the United States of America, to be paid 
to the said The Northern Railway Company, its successors or as- 
signs ; to the payment of which, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each 
of our heirs, executors, and administrators, firmly by these pres- 

ents. 

98 Sealed with our seals. Dated the 28th day of July, 1886. 

Whereas the above-named The People of the State of Cali- 
fornia have prosecuted a writ of error to the Supreme Court . the 
United States to reverse the judgment rendered and entered by the 
sive court of the United States of America for the district of Cali- 
fornia in the cause entitled The People of the State of California vs. 
The Northern Railway Company, No. 3260: 

Now, there fore, the condition ot this obligation is such that if the 
above-named The People of the State of California shall prosecute 
their said writ of error to effect and answer all costs if they shall 
fail to make rood their plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 

LOUIS MARSHALL. — [sear. 
H. A. GREENE. 7, 


Signed, sealed, and delivered in the presence of— 
D. MONCKTON., 


Unitep STATES OF AMERICA, | 
, a ae : - 88 
District O; California, } 


oy Louis Marshall and H.A.Greene, being duly sworn, each for 
himself deposes and says that he is a householder in said dis- 
trict andis worth the sum of five hundred dollars in lawful money of 
the United States of America, exclusive of property exempt from 
execution and over and above all debts and liabilities. 
LOUIS MARSHALL. 
H. A. GREENE. 


Subscribed and sworn to before me this 28th day of July, 
LSSG6. 


Fr. D. MONCK TON, 
Commissioner of U. S. Circuit Court, District of California. 
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Endorsed: The form of the within bond and the sufficiency of 
the sureties therein are hereby approved. (Signed) Lorenzo Saw- 
yer, circuit judge. Filed July 28, 1886. L. 5. B. Sawyer, clerk. 


100 In the Cireuit Court of the United States for the Northern 
District of California. 


THe PEOPLE OF THE STATE OF CALIFORNIA ) 
Ne. . No. 3265. 
Tur NORTHERN RAILWAY COMPANY. 


I, L. S. B. Sawyer, clerk of ‘the circuit court of the United States 
of the ninth judicial circuit in and for the northern district of Cal- 
ifornia, do hereby certify that the foregoing ninety-nine written pages, | 
numbered from 1 to 99, inclusive, are a full, true, and correct copy 
of the record and of all proceedings in the above and therein en- 
titled cause, and that the same together constitute the return to the 
annexed writ of error. 


Witness my hand and the seal of said circuit court this 2d day of 
September, A. D. 1886. 


[The Seal of the Circuit Court. District of Cal’a. ] 


L. S. B. SAWYER, Clerk. 
10] UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States of the ninth judicial circuit in 
and for the district of California, Greeting : 


Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said circuit court before 
you, between The People. of the State of California, plaintiff in error, 
and The Northern Railway Company, defendant in error, a mani- 
fest error hath happened, to the great damage of the said plaintiff 
in error, as by his complaint appears, and it being fit that the error, 
if any there hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning tlesame, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at the city of Washington, in the District of Columbia, on the 
second Monday of October next, in the said Supreme Court to be 
there and then held, that, the record and proceedings aforesaid 
be[ ing] inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the law and custom of the United States should be done. 


Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 28 day of July, in the year of our 


THE NORTHERN RAILWAY COMPANY. De 


Lord one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the-United States the one hundred and eleventh. 
| The Seal of the Circuit Court, District of Cal’a.] 


L. S. B. SAWYER, 
Clerk of the Circuit Court of the United States 
for the District of California. 


The above wr‘t of error is bereby allowed. 
LORENZO SAWYER, 
li] S Cireuit Judge, Ninth Judicial Cireuit. 


102 | Endorsed:] No. 3265. United States Supreme Court. 

The People of the State of California, pi’ffs in error, vs. The 
Northern Railway Company, defendant in error. Writ of error. 
Service of a copy of within admitted this 3d day of Aug., 1886. 
H. S. Brown, att’ys for def’tin error. Filed September 2d,1886.  L. 
S. B. Sawyer, clerk. 


The Answer of the Judges of the Cirewt Court of the United States for 
the District of California. 


The record and all proceedings of the plaint whereof mention is 
within made, with all things touching the same, we certify under 
the seal of our said court to the Supreme Court of the United States 
within mentioned, at the day and place within contained, in a cer- 
tain schedule to this writ annexed, as within we are commanded. 

[The Seal of the Circuit Court, District of Cal’a.] 

By the court: 

L. S. B. SAWYER, Clerk. 


103. Uwnrrep STATES OF AMERICA, 838: 


To the Northern Railway Company, Greeting: 

You are hereby cited and admonished to be and appear at 
the Supreme Court of the United States to be held at the city of 
Washington, in the District of Columbia, on the 11th day of Octo- 
ber, A. D. 1886, pursuant toa writ of error filed in the clerk’s office of 
the circuit court of the United States of the ninth judicial circuit in 
and for the district of California, wherein The People of the State of 
California are plaintiffs In error and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 28th day of 
July, A. D. 1886, and of the Independence of the United States the 
one hundred and eleventh. 

LORENZO SAWYER, 
U. 8. Circuit Judge for the District of California. 
5—1037 


O4 PEOPLE OF CALIFORNIA VS. THE NORTHERN RAILWAY CO. 


104 [ Endorsed :] No. 3265. In the Supreme Court of the United 

States. The People of the State of California, pl’ffs in error, vs. 
The Northern Railway Company, def’t in error. Citation. Service 
of a copy of the within citation is hereby acknowledged this 
23d day of Aug., 1886. H.S. Brown, att’y for def’t in error. Filed Sep- 
tember 2d, 1886. L. 8. B. Sawver, clerk. 


Endorsed on cover: [Stamped :] Supreme Court U.S. Received 
Sept. 28, 1886. Clerk’s office. California C.C. U.S. No. 1037. The 
Peuple of the State of California, plaintiffs in error, vs. The Northern 
Railway Company. Filed September 28, 1886. 
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THE PEOPLE OF THE STATE OF 
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IN THE SUPREME COURT 
OF THE 
UNITED STATES. 


October Term, 1887.—No. 662. 


THE PEOPLE OF THE STATE. 
OF CALIFORNIA, 


Plaintiff in Error. 


THE NORTHERN RAILWAY 
COMPANY, 


Defendant in Error. 


BRIEF ON BEHALF OF DEFENDANT IN 
ERROR. 


Statement of Case. 

This action was commenced on the 23d day 
of February 1884, in the Superior Court of the 
City and County of San Francisco, by the People 
of the State of California against the Northern 
Railway Company, to recover certain State and 
County taxes assessed by the State Board of 
Equalization on the 18th of August, 1883, against 
the defendant in error. 


The case was removed to the Circuit Court of 


4 


the United States for the District of California. 
There judgment was rendered in favor of the de- 
fendant. 

The case in this Court stands upon the plead- 
ings and findings, and all of the questions involved 
are thereon raised. 

- The answer consists of specific denials of all 
the matters which go tothe validity of the assess- 
ment and tax, and those denials would, under the 
practice in California, have been sufficient to raise 
every issue passed upon in the findings. (Record, 
Folios 10,11 and 12.) By separate answer sub- 
stantially the same issues were raised. (Record, 
Folios 13 to 40.) Tender of $17,373.13 was plead- 
ed. (Record, Folios 40 and 41.) This tender 
was accepted and the money paid. (Record, 
Folios 85 to 87.) 


Points. 


Tue ASSESSMENT IS VOID, BECAUSE IT INCLUDES 
PROPERTY WHICH, UNDER THE CONSTITUTION, 
THE STATE BOARD OF EQUALIZATION HAD 


No RIGHT TO ASSESS. 


Section 10 of Article XIII of the Constitution 
of the State of California reads as follows: 


SECTION 10. “All property, except as herein- 
“atter in this section provided, shall be assessed 


oe 
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“in the county, city, city and county, town, town- 
“ship or district in which it is situated, in the 
‘“naanner prescribed by law. The franchise, road- 
“way, road-bed, rails and rolling stock of all rail- 
‘roads operated in more than one county in this 
“State shall be assessed by the State Board of 
‘“ Equalization at their actual value, and the same 
“shall be apportioned to the counties, cities and 
“counties, cities, towns, townships, and districts 
“in which such railroads are located, in propor- 
‘tion to the number of miles of railway laid in such 
“counties, cities and counties, cities, towns, town- 
‘ships and districts.’ | 


Section 3665 of the Political Code of California, 
as amended March goth, 1883, so far as the same 


is material to the question, is as follows: 


* 2665. I he State Board of Equalization must 
“meet at the State Capitol on the first Monday 
“in August, and continue in open session from 
‘“day to day, Sundays excepted, until the third 
“Monday in August. At such meeting the 

“ Board mist assess the franchise, roadway, road- 
“ bed, rails ‘and rolling stock of all railroads oper- 
“ated in shore than one county. Assessment 
‘must be a to the corporation, person or asso- 
“ciation of persons owning the same, and must be 
‘made upon the entire railway within the State, 
‘and must include the right of way, bridges, cul- 
“verts, wharves and moles upon which the track 
‘is laid, and all steamers which are engaged in 
“ transporting passengers, freights, and passenger 
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“and freight cars across waters which divide the 
“road. The depots, stations, shops and buildings 
“erected upon the space covered by the right of 
“way are assessed by the Assessor of the County 
“wherein they are situate * * *,” 

The fifteenth finding of fact (Transcript, folios 


76 and 77) reads as follows: 


‘ V. 

“That on the 18th day of August, 1883, the 
‘State Board of Equalization of the State of Call- 
“fornia, pretending to act under and by virtue of | 
“the powers conferred upon it by Sec. 10 of Arti- 
“cle XIII of the Constiution of the State of Cal- 
‘ ifornia, did make a pretended assessment for the 
“ purposes of taxation for the fiscal year of said 
“State then next ensuing, upon the franchise, 
“ roadway, roadbed, rails and rolling stock of said 
“railroad against defendant. Said pretended as- 
“sessment was not made separately upon the fran- 
“chise, roadway, roadbed, rails and rolling stock, 
“or any properties of said railroad, but all of 
‘said property was blended in making said 
“assessment, which assessment was then and 
“there so entered upon the minutes of said Board. 
“Said assessment is the assessment upon which 
“the several taxes mentioned in the complaint 
“herein are based; and no other assessment than 
“the aforesaid was ever made of said property or 
“any part thereof, for said fiscal year. Said assess- 
‘“ ment included all property and kinds of property 


~ 


“mentioned in Section 3665 of the Political Code 
“ of California, as amended Marchg, 1883, except to 
‘“ depots, stations, shops and buildings erected up- 
“on the space covered by the right of way, which 
“last mentioned property was assessed, as provid- 


ed in said section, by loc | issessors. 


Reading this finding in connection with section 
3005 of the Political Code, it ippears that the 
State Board of Equalization, in making the as 
sessment in question, follow ‘d the provisions Cr] 
that section, and included within the assessment 
not only the property which it was authorized to 
include by the State Constitution, but property 
which the State Constitution provides shall be as- 
sessed by the local assessors; to wit, wharves and 
moles upon which tracks are laid, and steamers 
engaged in transporting freights and passengers. 

Section 3665 is clearly unconstitutional, and 
the assessment made in accordance with it must 
fall. This is no longer an open question; the 
principle involved having been determined by both 
this Court and the highest Court of the State ol 
California. 

Santa Clara Co. vs. Southern Pacific R. R. Co., 
118 U.S. p. 394; Czty and County of San Fran- 


cisco vs. Central Pacific R. R. Co., 63 Cal. 467. 
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THE STATUTES UNDER WHICH THE PROCEEDINGS IN 
THIS CASE WERE INSTITUTED IN THE COURT 
BELOW, AS WELL AS THE STATUTE IN FORCE 
WHICIl PRESCRIBES THE MODE AND MANNER OF 
COLLECTING TAXES ASSESSED BY THE STATE BOARD 
OF EQUALIZATION, VIOLATE THE PROVISIONS OF THE 


STATE CONSTITUTION, AND ARE VOID. 


The laws in question are found in sections 
3666, 3667, 3668, 3669 and 3670 of the Political 
Code, as amended March gth, 1883. They are as 


follows : 


Sec. 3666. “ The State Board of Equalization 
‘“ must prepare each year a book to be called ‘ Rec- 
“ord of Assessment of Railways, in which must 
“ be entered each assessment made by the Board, 
“either in writing, or by both writing and print- 
“ing. Each assessment so entered must be signed 
“by the Chairman and Clerk. The record of the 
‘apportionment of the assessments made by the 
“ Board to the counties, and cities and counties, 
‘“must be made in a separate book, to be called 
“* Record of Apportionment of Railway Assess- 
“ments. In such last described book must be 
“entered the names of the railways assessed by the 
‘ Board, the names of the corporation to which 
‘or the name of the person or association to 


“whom each railway was assessed, the whole num- 


“ber of miles of the railway in the State, the num- 


'* 
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ber of miles thereof in each county, or city and 


“county. the total assessment of the franchise, 


‘roadway, roadbed, rails and rolling stock for pur- 
“poses of State taxation, the amount of the ap- 
*portionment of such total assessment to each 


“county, and city and county, tor county and city 


‘and county taxation. Before the third Monday 
‘of October of each year the Clerk of the State 
‘ Board of Equalization must prepare and trans- 
‘mit to the Controller of State duplicates of the 


“* Record of Assessment of Railways, and ‘ Rec- 


“ord of Apportionment of Railway Assessments, 


“each certified by the chairman and clerk of the 


‘ Board, and to be known respectively as ‘ Duph- 


“cate Record of Assessment of Railways, and 


- 


‘* Duplicate Record of Apportionment of Railway 


Assessments.’ In the last named duplicate two 
columns must be added, in one of which the 


“Controller must enter the State taxes due the 
‘State, upon the whole assessment, by each cor- 


“poration, person or association ; and in the other 


‘the county or city and county taxes due upon 
‘the assessment apportioned to each county or 
‘city and county bv each corporation, person or 


“association. ‘The two duplicates constitute the 


‘ warrant for the Controller to collect the state and 
‘county and city and county taxes levied upon 


“such property assessed by the Board, and the 


‘amount of the apportionment of the assessment 
“to each county, and city and county, respective- 


ly.” (New section, approved March 9, 1883; 
Statutes and Amendments 1883, p. 65 ; went into 
effect immediately. ) 
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SEc. 3667. “When the Board of Supervisors 
“of each county, and city and county, to which 
“the State Board of Equalization has apportioned | 
“the assessment of railways, shall have fixed the 
“rate of county, or city and county taxation, the 
“clerk of the Board of Supervisors must forth- 
“with, by mail, postage paid, transmit to the Con- 
“troller a statement of the rate of taxation levied 
“by the Board of Supervisors for county, or city 
“and county taxation. If the clerk fails to trans- 
“mit such statement, the Controller must obtain 
“the information as to such rate of taxation from 
“other sources. Onor before the fourth Monday 
“of October, the Controller must compute and en- 
“ter in separate money columns in the ‘ duplicate 
“record of apportionments of railway assessments ° 
“the respective sums, in dollars and cents, reject- 
“ing fractions of a cent, to be paid by the corpo- 
“ration, person, or association liable therefor, as 
“the State tax upon the total amount of the assess- 
“ ment, and the county, or city and county tax upon 
“the apportionment of the assessment to each 
“county, and city and county, of the property as- 
‘sessed to such corporation, person, or associa- 
“tion named in said duplicate record.” (New sec- 
tion, approved March gt 1883; Statutes and 
Amendments, 1883, p. 65; went into effect immed- 
lately.) 


Sec. 3668. “ Within ten days after the fourth 
“ Monday in October, the Controller must publish 
‘a notice for two weeks, in one daily newspaper 
“of general circulation at the State Capital, and 


I] 


‘in two daily newspapers of general circulation 
‘published in the city of San Francisco, specify- 
“ing: 

‘1. That he has received from the State Board 


“of Equalization the ‘duplicate record of assess- 
‘ments of railways,’ and the ‘duplicate record of 
‘apportionment of railway assessments ; 

‘2. That the taxes are now payable, and will 
‘be delinquent on the last Monday in December 
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‘next, at 6 oclock Pp. M.. and that unless paid to the 


“State Treasurer at the Capitol prior thereto, five 


tn 
per cent. will be added to the amount thereof. 


i 


‘On the last Monday in December of each year, 


- 


‘at 6 o'clock p. m., all of unpaid taxes are delin- 
“quent, and thereafter there must be collected by 
“the State Treasurer, or other proper officer, an 
‘addition of five per centum, which sum, when col- 


- 


‘lected, must be set aside by the [Treasurer as a 
‘fund with which to pay the contingent expenses 
“ of actions against any delinquents, the said ex- 
‘penses to be audited by the Board of Examin- 
“ers. When any taxes are paid to the State [reas- 


, 
; 


‘urer by order of the Controller, upon assess- 


- 


‘ments made and apportioned by the State Board 
“of Equalization, the Controller must forthwith 
‘notify the Auditor and Treasurer, respectively, 
‘of each county, and city and county, that such 
‘taxes have been paid, and of the amount thereof 
“to which each county, and city and county, in- 
‘terested, is entitled. [he State's portion of the 
“taxes must be distributed by the Treasurer to 
“each fund entitled thereto, and the portion be 
‘longing to the counties, and cities and counties, 


12 
“must be placed in a fund to be called ‘ Rail- 
‘way Tax Fund,’ to the credit of each county, and 
‘city and county entitled thereto. When any 
“taxes are placed in the ‘ Railway Tax Fund’ to 
‘the credit of a county, or city and county, the 
“ Controller, at the next settlement with the Con- 
troller by the Treasurer of such county, or city 
‘and county, must draw and deliver to such-Treas- 


ts 
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a 
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‘urer his warrant upon the State Treasurer for 
“the amount in the fund to the credit of such 
“county or city and county.” 


SEC. 3669. “ Each corporation, person, or as- 
‘sociation assessed by the State Board of Equaliz- 
‘ation must pay to the State Treasurer, upon the 
order of the Controller, as other monies are re- 
“quired to be paid into the Treasury, the state 
‘and county, and city and county taxes, each 
‘year levied upon the property so assessed to it 
“or him by said board. Any corporation, person, 
“or association dissatisfied with the assessment 


- 


© 


- 
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“made by the board upon the payment of the tax- 
‘es due upon the assessment complained of, and 
“the five per cent. added, if to be added, on or 
“ before the first Monday in February, and the fil- 
‘ing of notice with the Controller of an intention 
‘to begin an action, may, not later than the first 
Monday of February, bring an action against 
the State Treasurer, for the recovery of the 
‘amount of taxes and percentage so paid to the 
‘Treasurer, or any part thereof; and in the com- 
“plaint may allege any fact tending to show the 
“illegality of the tax, or of the assessment upon 


- 
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“which the taxes are levied, in whole or in part. 
“ A copy of the complaint and of the summons 
“must be served upon the Treasurer within ten 
“ days after the complaint has been filed, and the 
“ Treasurer has thirty days within which to demur 
‘or answer. At the time the l[reasurer demurs 
“or answers he may demand that the action be 
‘tried in the Superior Court of the County of 
“ Sacramento. The Attorney General must defend 
“the action. The provisions of the code of civil 
“ procedure, relating to pleadings, proofs, trials 
“and appeals are applicable to the proceedings 
“herein provided for. If the final judgment be 
‘against the Treasurer, upon presentation of a 
“certified copy of such judgment to the Control- 
“ler, he shall draw his warrant upon the State 
“ Treasurer, who must pay to the plaintiff the 
“amount of the taxes so declared to have been il- 
‘legally collected, and the cost of such action, 
‘audited by the Board of Examiners, must be paid 
‘out of any money in the general fund of the 
‘ Treasury, which is hereby appropriated ; and the 
“Controller may demand and receive from the 
“county, or city and county interested the pro- 
“portion of such costs, or may deduct such pro. 
“portion from any money then or to become due 
‘to said county, or city and county. Such ac- 
“tion must be begun on or before the first Mon- 
“ day in February of the year succeeding the year 
‘in which the taxes were levied, and a failure to 
‘begin such action is deemed a waiver of the 
“rights of action.” 
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Src. 3670. “After the first Monday of: Feb- 
“ruary of each year, the Controller must begin an 
“action in the proper court, in the name of the 
“ People of the State of California, to collect the 
| ‘delinquent taxes upon the property assessed by 
“the State Board of Equalization. Such suit must 
‘be for the taxes due the State, and all the coun- 
“ties and cities and counties, upon property as- 
“sessed by the Board of Equalization, and ap- 
“pearing delinquent upon the ‘ duplicate record 
“of apportionment of railway assessments.’ The 
“demands for state and county, and city and 
“county taxes may be united in one action. In 
“such action a complaint in the following form 
“is sufficient: 


[Title of Court. ] 


“ The People of the State of California, } 


-~ ~ 
; - 


5 . 
(Naming the Defendant). j 


* Plaintiff avers that on the day of 
“in the year (naming the year), the State Board 
“of Equalization assessed the franchise, roadway, 
“roadbed, rails, and rolling stock of the defend- 
‘ant, at the sum of (naming it) doliars: That the 
“Board apportioned the said assesment as fol- 
: “lows: To the county of (naming it) the sum of 
“(naming it) dollars, and so on (naming each 


| county). 

| | “ That the defendant is indebted to plaintiff for 
| “ state and county taxes for the year 18—, in the 

| “following sums: For state taxes, in the sum of, 

“(naming it) dollars; for county taxes of the 


— 
Cui 


“county of (naming it), in the sum of (naming It) 
“dollars, etc., with five per cent. added for non- 
‘payment of taxes. Plaintiff demands payment 
‘for said several sums, and prays that an attach- 
“ment may issue in form as prescribed in Sec- 
tion, 540 of the Code of Civil Procedure.—(Signed 
by the Controller or his Attorney.) 

“On the fili 
“must issue the writ of attachment prayed for, 


1g of such complaint the clerk 
‘and such proceedings shall be had as under 
‘writs of attachment issued in civil actions. No 
‘bond nor affidavit previous to the issuing of the 
‘attachment is required. If in such action the 
‘ plaintiff recover judgment,.there shall be in- 
“cluded in the judgment as counsel fees—and in 
‘case of judgment of taxes, after suit brought but 
“before judgment, the defendant must pay as 
“counsel fees--such sum as the court may deter- 
‘mine to be reasonable and just. Payment of 
“the taxes or the amount of the judgment in the 
‘case must be made to the State Treasurer. In 
“such actions the duplicate record of assessments 
“of railways and the duplicate record of appor- 
‘tionment of railway assessments, or a copy of 
‘them, certified by the Controller, showing unpaid 
‘taxes against any corporation, person, or asso- 
‘ciation, for property assessed by the State 
‘ Board of Equalization, is prima tacie evidence 
‘of the assessment, the property assessed, the de- 
“ linquency, the amount of the taxes due and un- 
“paid to the state, and counties, or cities and 
“counties therein named, and that the corpora. 
“tion, person or association is indebted to the 
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“people of the State of California in the amount 
“of taxes, state and county and city and connty 
“therein appearing unpaid, and that all the forms 
“ of law in relation to the assessment and levy of 
“such taxes have been complied with.” 

(New section, approved March 9g, 1883; Stat- 
utes and Amendments, 1883, 65; went into effect 
immediately.) 


The general laws of California provide for the 
assessment and collection of taxes, and also regu- 
late the practice of courts of justice. The Con- 
stitution of the State of California, Article IV, 
Section 25 provides: 

Sec. 25. “ The legislature shall not pass local 
“or special laws in any of the following enumerat- 


"65 cases, Miatistosay: ~*~ * * 


“ Third—Regulating the practice of courts of 
oT 
“ Tenth.—-For the assessment or collection of 
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The People of the State of California com- 
menced an action in a State Court, to recover the 
taxes claimed to be due from the railroad compan- 
ies for the fiscal year ending July rst, 1886. The 
companies demurred, and among other points, 
raised the one here stated. The demurrer was 
sustained, one of the ablest Judges in the State 


rendering an opinion, holding both upon principle 


and upon the authority of the decisions of the 
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highest Court of the State, that the laws in ques- 
tion were special. That they were within the in. 
hibition of the Constitution for two reasons: first, 
that they regulated the practice of Courts of 
justice ; and second, that they provided for collec- 
tion of taxes; neither of which could be dore 
by special laws. 

From that judgment the People have taken an 
appeal to the Supreme Court of the State, where 


the case is now pending. 


II. 
TuEse Points DEcIsIve. 

If these positions are tenable, there will be no 
occasion to consider the grave questions of. con- 
stitutional law involved, for in that event the 
judgment can be affirmed, upon the ground that 
the assessment could not be the basis of a judg- 
ment against the defendant. 

Senta Clava Co. os. S. P. KR. R908 Us 


S., p. 411. 


The Federal Questions Involved. 
There are certain Federal Questions which may 
be raised upon the record, and which will come 
to the Court for determination, if the case is not 


disposed of on the State questions. 
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They are: 

1. That defendant's road is a part of a con- 
tinuous postal and military route, constructed 
and maintained under the authority of the United 
States by means in part obtained from the gener- 
al Government; that the Company having, with 
the consent of the State, become subject to the 
requirements, conditions and provisions of the 
Acts of Congress, it thereby ceased to be merely 
a State corporation, and become one of the agen- 
cies or instrumentalities employed by the general 
Government to execute its constitutional powers ; 
and that the franchise to operate a postal and mil- 
itary route, for the transportation of troops, muni- 
tions of war, public stores, and the mails, being 
derived from the United States, cannot, without 
their consent, be subjected to State taxation. 

2. hata tax upon defendant’s franchise is a 
tax upon Interstate Commerce. 

3. That the provisions of the Constitution and 
laws of California, in respect to the assessment 
for taxation of the property of railway corporations, 
operating railroads in more than one county, are 
in violation of the Fourteenth Amendment of the 
Constitution, in so far as they require the assess- 
ment of their property at its full money value, 
without making deduction, as in the case of rail- 


roads operated in one county, and of other cor- 


porations and of natural persons, for the value of 
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mortgages covering the property assessed; thus 
imposing upon the defendant unequal burdens, 
and to that extent denying to it the equal protec- 
tion of the law. 

4. Thatthe provisions of the Constitution and 
laws of California, which provide for the assess- 
ment of the property of railroad companies oper- 
ating in two or more counties, deny to such com- 
panies the equal protection of the law. 

5. That the provisions of the Constitution and 
laws of the State of California, which provide 
for the assessment of the property of railroad 
companies operating in two or more counties, 
would, if enforced, deprive such companies of 
their property without due process of law. 

These Federal Questions are presented in brief 
herewith filed in the case of the People of the 
State of California, Plaintiff in Error, against the 
Central Pacific Railroad Company, Defendant in 
Error, calendar No. 664, which case, under the 
order of this Court, will be argued with this. The 
defendant in error asks to be permitted to refer 
to the brief in that case and to make it part here- 
of, 


All of which is respectfully submitted. 
HARVEY S. BROWN, 


Counsel for Defendant in Error. 
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PEOPLE OF CALIFORNIA VS. CALIFORNIA PACIFIC R. R. CO. 1 


l Complaint. 


In the Superior Court of the State of Calfornia in and for the City 
and County of San Francisco. 


THE PEOPLE OF THE SSTATE OF CALIFORNIA, Plaintiff, 
Ss. 
THe CALIFORNIA Paciric RarLRroaAp Company (a Corporation), De- 
fendant. 


Comes now the said plaintiff and complains of the said defendant, 
The California Pacifie Railroad Company, and for cause of action 
States: 


|. That the said defendant is, and for more than a year last past 
has been, a corporation organized and existing under the laws of 
said State, and during all that time has be Cll and still is the owner 
of and operating a railroad in the counties of Napa, Sacramento, 
Solano, and Yolo, in said State. 


2. Plaintiff avers that on the 18th day of August, in the vear 1883, 
the State board of equalization assessed the franchise, roadway, 
road-bed, rails, and rolling-stock of the defendant at the sum of 
$1,.800,000.00; that the board apportioned the said assessment as 
follows: To the county of Napa, the sutin of $656,000.00; to the 
county of Sacramento, the sum of $8,000.00; to the county of 
Solano, the sum of $640,000.00, and to the county of Yolo the 
sum of S8496.000.00. 


3. That the defendant is indebted to the plaintiff for State and 
county taxes for the year eighteen hundred and eighty-three in the 
following sums: For State taxes in the sum of eight thousand nine 
hundred and forty-six dollars; for county taxes of the county of Napa, 
in the sum of $6,430.19: for county taxes of the county of Sacra- 
mento, in the sum of $52.24; for county taxes of the county of Solan, 
in the sum of $6,867.20, and for county taxes of the county of Yolo 
in the sum of $3,671.98, together with five per cent. added to each of 
said several sums for non-payment of taxes, and also for interest on 
each of said several sums at the rate of two per cent. per month from 
the ist dav of December, 1SS5, and ior costs and counsel fees as 
provided for by law. Wherefore plaintiff demands judgement for 
said several sums, and prays that an attachment may issue in form 
as prescribed in section 540 of the Code of Civil Procedure. 

JAMES A. WAYMIRE, 
W. TT. BAGGETT, 
Attorneys for Plaintiff and for the Controller. 


Endorsed: Filed Feb. 23,1884. William ‘T. Sesnon, clerk, by J. 
D. Ruggles, dep. clerk. 
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Authorization Empowering Jas. A. Waymire and Wm. T. Baggett 


to Begin an Action, &e. 


In the Superior Court of the State of California in and for the 
City and County of San Francisco. 


Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
DS 


THe CALIFORNIA Pactric RAILROAD Company, Defendant. 


I hereby authorize James A. Waymire, Esq.,and Wm. T. Baggeit, 
Esq., to begin an action in the proper court against the above- 
named defendant in the name of the People of the State of Califor- 
nia, in accordance with law, to collect the delinquent taxes for 18835 
upon the property of said defendant and assessed by the State board 
of equalization, together with all costs, penalties, interest, and attor- 
ney’s fees allowed by law. I also authorize the said attorneys to sue 
out attachments and take all other steps necessury to the colleetion 
of said moneys. 

Sacramento, Feb. 21st, 1854. 

JOHN P. DUNN, 
Contro'ler. 

Endorsed: Filed Feb’y 23d, 1884. Wm. T. Sesnon, clerk, by 

J. D. Ruggles, deputy clerk. 


4 Affidavit of J. bk. Foulds. 


In the Superior Court of the City and County of San Francisco, 
State of California. 


Tue ProrpLe OF.THE STATE OF CALIFORNIA, Plaintiff, 
US. 
THe CALIFORNIA Pactric RAtLRoAD Company, Defendant. 


STATE OF CALIFORNIA, 
City and County of San Francisco, } 


J. E. Foulds, being first duly sworn, on oath says that he is one of 
the permanently retained attorneys of the said defendant; that there 
has been no extension of time to answer the complaint in said action 
granted either by order or stipulation ; that the time to answer ex- 
pires on the 7th day of March, 1884, and that said defendant can- 
not within said time obtain the facts hecessary to its defense; that 
in order to present said defense it will be necessary to make exami- 
nations of records in Sacramento and other counties in the State, and 
such examinations cannot be concluded before the 25th day of 
March, 1884, as affiant is informed and believes. Wherefore said 
defendant prays for an order of said court extending its time to an- 
swer, demur, or plead in said action to tire 25th day of March, 1854. 


J. E. FOULDS. 


Subscribed and sworn to before me this 3d day of March, 1884. 
J. D. RUGGLES, 
Deputy Clerk. 


THE CALIFORNIA PACIFIC RAILROAD COMPANY. 


D indorsed: Filed March 34d,:1884. William T. Sesnon, 
clerk, by J. D. Ruggles, deputy clerk. 
6 Order Extending Time to Answer, &e. 


In the Superior Court of the City and County of San Francisco, 
State of California. Dep’t No. 8. 


THE PEOPLE oF THE STATE OF CALIFORNIA, Plaintiff. 
i's 


THe CALIFORNIA Pactric RAILROAD Company, Defendant. 


‘or good cause shown the time for the parties to answer, demur, 
or plead in the above-entitled action is hereby extended up to and 
including the 25th day of March, A. D. 1884. 

San Francisco, Cal., Mareh 3d, 1884. 


hk. W. LAWLER, Judge. 


Endorsed: Service of a copy of the within order is hereby ad- 
mitted this 4th day of March, A. D. 1884. Jas. A. Waymire, Wm. 
. ¥ Baggett, att’ys for plaintiff. Filed March 4th, 1884. William 
T. Sesnon, clerk, by J. D. Ruggles, deputy clerk. 

4 Answer. 

In the Superior Court of the City and County of San Francisco, 

State of California. 

Tue PEOPLE OF THE STATE OF CALIFORNIA, ee 
is, . ’ . > 

ae 7 | , eS No. 11848—S. 

Tue CALIFORNIA PactFic RAILROAD CoMPANY, {| 

Defendant. 


Copy. 


Now comes the defendant and, answering the complaint of plaintiff 
filed herein— 


l. 


Denies each and every allegation in said complaint had, made, or 
contained: denies that it now 1s or ever has been a corporation 
organized or existing under the laws of the State of California, or 
that it now is or ever has been the owner or operator of a line of 
railroad in the counties of Napa, Sacramento, Solano, Or Yolo. in 
said State, except as hereinafter specifically set out; denies that on 
the 18th day of August, 1883, or at any other time the State board 
ot equalization assessed the franchise, roadway, road-bed, rails, or 
rolling-stock of defendant at the sum of $1,800,000.00, or any other 
sum of money; denies that the said board ever apportioned said 
pretended or any assessment to the county of Napa in the sum of 
$656,000.00, or any other sum; to the county of Sacramento in the 
sum of $8,000.00, or any other sum ; to the county of Solano in the 
sum of $64,000.00, or any other sum; to the county of Yolo in the 
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ion. 
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sum of $496.000.00, or any other sum; denies that it is in- 
) debted to plaintiff for State or county or any taxes for the 

year 1883 or for any other year in any sum or sums what- 
ever: denies that it is indebted to plaintiff for State or any taxes in 
the sum of $8,946.00, or any other sum; or for county taxes for the 
county of Napa in the sum of $6,430.19, or any other sum ; or for 
county taxes for the county of Sacramento in the sum of $52.24, or 
any other sum; or for county taxes for the county of Solano in the 
sum of $6,867.20, or any other sum; or for county taxes for the 
county of Yolo in the sum of $3,671.98, or any other sum, as alleged 
in said complaint or at all; denies that it is indebted to plaintiff in 
the sum of five or any per cent. added to each or any of said several 
sums for non-payment of said alleged or any taxes; denies that it 
is indebted to plaintiff for interest on each or any of said several 
sums at the rate of two or any per cent. per month from the 3lst 


> 


day of December, 1883, or from any other time or day, or for costs, 


-or counsel fees, as provided by law, or at all. Defendant refers to 


and: makes part of this subdivision the matter stated in subdivisions 
2? to 20 of this answer. And, for further and separate answer, de- 
fendant avers as follows: 
) 
Defendant a corporation—lIts place of business—Line of road— 
Stockholders. 


The defendant is, and for more than five years last past has been, 

a corporation existing under the laws of the State of California, and 
us such it constructed a line of railroad known as the Cali- 

Hf) fornia Pacific railroad, extending from the water front in the 
citv of Vallejo, running thence northerly through Vallejo to 

Napa Junction; thence easterly through Suisun, Elmira,and Dixon 
to center of railroad bridge across Putah ereek, near Davisville, 
being the southerly line of Yolo county; thence northerly through 
Woodland to a point on Sacramento river at Knight’s landing; also 
from Davisville, running easterly, to depot a- Sacramenty city; also 
from Napa Junction, running in a northerly direction through Napa 
City and St. Helena, to depot in Calistoga, being a total length of 
112.50 miles. The principal place of business of defendant now is, 
and for many years last past has been, in the city of San Francisco, 
State of California. Some of its stockholders and members now are, 
and ever have been, citizens of the United States and residents of 


‘said State of California, and some of its steckholders and members 


now are, and ever have been, citizens of the United States and bona 
fide residents of States other than the State of-California. 


> 
J). 


Length of road in the several counties. 


The total length of said railroad in said State of California is one 
hundred and twelve and ;';°; miles, and the length thereof in the 
respective counties through which it passes is as follows: In the 
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county of Solano, 40 miles; in the county of Napa, 41 miles; in the 
county of Yolo, 31 miles; in the county of Sacramento, +5, miles. 


10 f, 
Indebtedness of defendant secured by mortgage. 


On the Ist day of April, 1875, the defendant was indebted to 
divers persons, citizens of the United States, and many of them then 
and now citizens and bona fide residents of the State of California, in 
large sums of money advanced to construct and equip the railroad 
hereinbefore described. To secure the payment of such indebted- 
ness the defendant, on the said first day of April, 1875, executed 
and delivered a mortgage upon its said railroad, its franchises, and 
all rolling-stock and appurtenances. Said indebtedness exceeded, 
and still exceeds, three thousand dollars per mile of said road, and 
no part thereof has ever been paid except the accruing interest, and 
the whole thereof is now, and since the execution of said mortgage 
has been,a valid and subsisting indebtedness against said company, 
and has been and still is secured by said mortgage. 

D. 
Assessment by State board of equalization. 


’ 


On the 18th day of August, 1883, the State board of equaliza- 
tion of the State of California, pretending to act under and by 
virtue of the powers conferred upon it by section 10 of article 
X11] of the constitution of the State of California, did make 
a pretended assessment, for the purposes of taxation, for the 

fiscal year of said State then next ensuing upon the 
1] franchise, roadway, road-bed, rails, and rolling-stock of said 
railroad against defendant. Said pretended assessment was 
hot made separately uUpoh the franchise, roadway, road-bed, rails, 
and rolling-stock or any properties of said railroad, but all of said 
properties were blended together in making sald assessment, whieh 
assessment was then and there so entered upon the minutes of said 
board. Said assessment is the assessment upon which the several 
taxes mentioned in the complaint herein are based, and no other as- 
sessinent than the aforesaid was ever made of said property, or any 
part thereof, for said fiscal year. Said assessment included all prop- 
erty and kinds of property mentioned in section 3665 of the political 
code of California as amended March th. LSS3, except depots, station 
shops, and buildings erected upon the space covered by the right of 
way, which last-mentioned property Wis assessed, iis provided in 
said section, by local assessors. 


b. 
State board pretended to assess the whole of said property to de- 
fendant. 


The State board of equalization, in making the said pretended as- 
sessment, pretended to assess to and against defendant the full cash 
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value of said railroad, roadway, road-bed, rails, rolling-stock, and 
franchises, as prescribed In said section 3665, without deduct- 
12 ing therefrom the value of the mortgage, or any part thereof, 
given and existing thereon as aforesaid to secure the indebted- 
ness of said company to the holders of said bonds, notwithstanding, 
as defendant avers, they had full knowledge of the existence of such 
mortgage. 
7. 
State board did not treat said mortgage as an interest in the property. 


In making said pretended assessment the said State board of 
equalization did not deem or treat said mortgages as an interest in 
said property, but did assess the whole value of said property to the 
defendant in the same manner it would have done had there been 
no mortgages thereon. 


8. 


Authority exercised by State board violates provisions of Four- 
teenth Amendment. ’ 


Under the constitution of the State of California the board of 
supervisors of the several counties of the State constitute boards of 
equalization for their respective counties, whose duty it is to equalize 
the valuation of the taxable property in the county, except the fran- 
chise, roadway, road-bed, rails,and rolling-stock of railroads operated 
in more than one county of the State, and to such boards to the 
owners of all property, except as above stated, have the right and 
privilege to apply for the correction of their assessments, and have 
the right and privilege of a hearing before the said local boards of 

equalization. 
13 By the provisions of the constitution of California and the 

laws in pursuance thereof this right and privilege, or any 
right or privilege, to be heard in relation to assessments is denied to 
defendant in respect to the property in question. All of which de- 
fendant avers is contrary to the provisions of the Fourteenth Amend- 
ment to the Constitution of the United States, which declares that 
no State shall deny to any person within its jurisdiction the equal 
protection of the laws. 

{) 


Further violation of the Fourteenth Amendment. 


The power conferred upon the State board of equalization by sec- 
tion ten of article: XIII of the constitution of California violates the 
provision of the Fourteenth Amendment to the Constitution of the 
United States, which declares that no State shall deprive any person 
of life, liberty, or property without due process of law, for that said 
section, as to such power, is self-executing and complete, and does 
not provide for personal or other notice to be given to the parties to 
be affected by the exercise of such power, and does not provide for 
a full or any opportunity of time, place, or tribunal for such parties 
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to be heard in defense of their rights, and, hence, under and by 

said provision of the constitution of the State of ' ‘aliforni: ithe liabil- 
ity of owners of such property to taxation and the amount 

14 thereof may be fixed without notice to them or an oppor- 
tunity to be heard. 


10. 
Further discrimination 


The provisions of section four of the constitution of the State of 
California, providing for the assessment of the property of railroad 
and other quasi-public corporations, is In contravention of the pro- 
visions of said fourteenth Amendment of the Constitution of the 
United States in that it discriminates against such corporations in 
this: that whereas, ander said section four of said article XIII of the 
constitution of the State of California, if the property of natural 
persons or corporations not quasi-public has a mortgage, lien, or In- 
cumbrance thereon they are not lable to assessment or taxation 
upon such property, but only upon the value of their interest in 
such property over and above the value of such mortgage, lien, or 
incumbrance, whereas in the case of the property of railroad and other 
quasi-public corporations no such allowance or deductions is made, 
had, or allowed with respect to any mortgage, lien, or incumbrance 
there may be on such property, and also in this: that while the 
tenth sect lon ol f article XLII of the constitution of the State of Cal- 
fornia provides the same mode for the assessment of the franchises, 
roadway, road-beds, rails, and rolling-stock of all railroads operated 

In more than one county, whethe r such property be owned 
lp by railroad or other quasi-public corporations or by private 

corporations or by natural persons, yet section four of article 
XLII of said constitution permits or allows indebtedness secured by 
mortgage, trust deed, or otherwise to be deducted from the value of 
such property only when it is owned by natural persons or corpora- 
tions not quasi-public, and denies such deduction when the property 
is owned by railroad or other quasi-public corporations. 


GR 
Further discrimination. 


Section 10 of article XIII of said constitution of California pro- 
vides that all property except the franchise, roadway, road-bed, rails, 
and rolling-stock of all railroads operated in more than one county 
in the State shall be assessed in the county, city, city and county, town, 
township, or districtin which it is situated in the manner prescribed 
by law 
The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is situ- 
ated by an assessor elected by the people of such county. 

The assessors of the several counties in the State of California 
have, as the defendant is informed and believes, and so avers, in each 
year since the adoption of said constitution, assessed all moneys, 


Se 


5 THE PEOPLE OF THE STATE OF CALIFORNIA Ys. 


credits, bonds and stocks, dues, franchises, and all other 
16 matters and things, real, personal, and mixed, capable of 

private ownership, situated in their said counties, and all 
dues and credits held, owned, or in the possession of persons resi- 
dent in said county, to such persons. 

Said assessors for each of said years have assessed to the owners 
and holders thereof, in their respestive counties, the indebtedness of 
the defendant secured by the mortgage herein mentioned, but never 
have, nor does the law permit them so to do, made any deduction 
from the assessment of any of the property of this defendant on 
account of the assessments made as aforesaid to the holders of such 
indebtedness. 

12. 


further discrimination. 


All’owners of railroad property operated in more than one county, 
by virtue of said section ten of article XIII, are denied any protec- 
tion from the laws of the State of California, which— 

(a) Require that property shall be taxed in proportion to its value. 

(6) Require such proportions to be ascertained by a general law. 

(c) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d) Give an appeal from the assessor to boards of equalization. 

(ec) Require the assessment to be made in the county, and prohibit 
its being made in localities distant from the situs of the property. 

(f) Which prescribe mode and manner of the assessment. 
17 And defendant avers that at and before and ever since the 
adoption of the constitution of California now in force there 
were and are existing under the laws of said State corporations of 
various kinds formed for the purpose of and actually operating 
and doing business and holding and using and operating property 
in more than one county in said State, and that at all of said times 
there were and there now are divers natural persons, residents of 
said State, operating property in more than one county ib said State, 
and™that at all of said times there were and now are railroads owned 
by corporations formed under the general laws of said State, and 
also by natural persons, which are only operated in one county ; 
that by the provisions of section ten of article XIII of said State 
constitution persons operating railroads in more than one county in 
the State have been singled out from all other persons operating 
property in more than one county and denied the right, common 
to all other persons, to appeal for relief from overvaluations of their 
property by assessors to the local board of equalization, and denied 
the rights and privileges accorded by the laws to all other persons 
in that respect. Corporations in said State of California now are 
and ever have been formed under general laws relating thereto, and 
railroad and all other corporations, except public corporations 
formed or organized for the government of a portion of the 
18 State, now are and ever have been designated by the laws of 
California as private corporations. Under the provisions of 
the laws relating to the formation of private corporations such cor- 
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porations may be formed for any purpose for which individuals or 
natural persons may lawfully associate themselves together, and 
there now exists in California, and ever have existed, corporations 
formed under said laws for fire, marine, mutual life, health, and 
accident insurance; building, constructing, and operating railroads, 
wagon roads, telegraphs, bridges, ferries, wharves, chutes, and piers, 
and for COl structing and operating canals, for the purposes of uc- 
quiring lands in large tracts and distributing them as homesteads 
among the corporators, for savings and loans, for mining, for the 
sale and distribution of water in cities and towns; for manufactur- 
ing, mechanical, and agricultural purposes; for benevolent, char- 
itable, and educational purposes; for cemeteries, agricultural fairs, 
and various other purposes. 

In said State of California there now are, and for more than 
three vears last past have been, various railroads owned, operated, 
and controlled either by individuals, partnerships, or by private 
corporations other than railroad corporations, to wit, by mining and 
manufacturing corporations. ‘There now is, and for more than three 

years last has been, a railroad in use and operation extend- 
1 ing from the city of Marysville, in the county of Yuba,to the 

town of Oroville, in the county of Butte, in said State, a dis- 
tance of twenty-seven miles, which said road now is and ever has 
been operated in more than one county in this State and is of the 
same gauge as the road of this defendant and has ever been ope- 
rated for like uses and purposes. 

Said road with all its equipments now is, and for more than three 
years last pust has been, in the ownership and under the operation 
and control of one N. D. Rideout, a citizen of the United States and 
resident of the State of California. 

There now is, and for more than three years last past has been, a 
railroad extending from the town of Santa Cruz, on the Pacific 
Ocean, and in the county of Santa Cruz eastward through said 
county and into the county of Monterey to the town of Pajaro, a dis- 
tance of about twenty-one miles. 

Said road now is, and for a long time past has been, owned, oper- 
ated aud used for like purposes for which the defendant’s road is 
owned, operated, and used, and that the same now Is, and for a long 
time past has been, in the ownership and operated by the Pacific 
Improvement Company, a private corporation formed under the 
laws of the State of California, which said corporation is not and 

never bas been a railroad or quasi-public corporation. 
20 There now are, and for more than five years last past have 

been, divers other railroads owned and operated in said State 
by corporations other than railroad corporations and by individuals 
and partnerships, and that all of said corporations, individuals, and 
partnerships are the owners of lands which are assessed by the local 
assessors of the various counties in which such lands are situated, 
and all are entitled under the laws of said State to the deductions 
provided for in said laws, and as said defendant, upon information 
and belief, avers have been allowed such deductions. 
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15. 


System adopted by said board violates rules of equality. 


“oY 


The State board of equalization, in making said pretended assess- 
ment of the said roadway of defendant, did willfully and designedly 
include in the valuation of said roadway the value of fences erected 
upon the land of coterminous proprietors, and did willfully and de- 
signedly value the said roadway at a greater value than the value 
of other property similarly situated, and greater than its actual 
value, upon the ground that such increased valuation should be 
made because the title of defendant thereto was acquired by condem- 
nation. The value of such fences, which were not the property of de- 

fendant nor the property of the owners of said roadway, and the 
21 increased value affixed to the roadway by the system adopted 

by the board are blended in said pretended assessment, and 
there is no mode or means by which such illegal valuation can be 
separated from those which may be legal. Defendant, upon its in- 
formation and belief, avers that the said State board of equalization 
adopted a system of valuation in respect to all the property men- 
tioned and referred to in section 10 of article XIII of the consti- 
tution, which defines the power of said board, which system was by 
said board intended to and which did operate unequally, and which 
was intended to and did violate the rule prescribed by said section 
that all of such property should be assessed at itsactual value. The 
system so adopted was applied by the said board in making said 
pretended assessment of said property and in making the assessment 
of all property in the State over which the pretended authority of 
said board extended. : 

Said system was to include within the value of the roadway the 
value of the fences owned and possessed by coterminous proprietors, 
and to value said roadway at double its actual value, because the 
right thereto was acquired by condemnation. Said system relative 
to the rolling-stock of railroads was to value the same at sixty per 

cent. above its actual cost when new, and to value such rolling- 
22 stock at double its actual value. Said system relative to the 

franchise was to value it at $2,000.00 per mile, when the actual 
value, as the board well knew, of said franchise as an entirety did 
not exceed twenty-five dollars. Said system as to the valuation of 
other property to be assessed by the said board was to value it at 
double its actual value. Said system was by the said board adopted 
and was by it applied in making all assessments made by it, with 
the ‘intent and purpose wrongfully and unlawfully to cause the 
owners of property assessed by it to pay double the rate of State and 
county taxes paid by the owners of property assessed by locol as- 
sessors; and defendant avers, upon its information and belief, that 
the said board applied the said system in making the pretended as- 
sessment against the property upon which the taxes mentioned in 
the complaint are based ; and defendant, upon its information and 
belief, avers that the said State buard of equalization in making said 
pretended asséssment did not value any of said property at its actual 
value, but did, intentionally and for the purpose of making defend- 
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ant pay an unequal proportion of State and county taxes, assess the 
said property at double its actual value; and defendant avers that 
the general rule in this State has been to assess property at not over 

two-thirds its cash or actual value, and that this rule was 
23 -dopted and acted upon by all local assessors in the State and 

by the said State board, except in the exercise of the power 
conferred by section 10, article XIII, of the State constitution for 
for said fiscal year, and that all property, save that assessed by the 
said State board under said section, has been valued and assessed at 
one-third less than its actual value, and that the taxes have been 
collected on valuations so made. 


13 (a.) 
Value of ferry-boats blended with other values. 


The route of defendant’s road crosses the Straits of Carquinez, be- 
Ing part of the waters of the bay of San Francisco, from Vallejo 
Junction to South Vallego, a distance of about two miles, over which 
defendant transported during said fiscal year its passengers and 
freight-cars upon the ferry steamer Amelia, of the burden of 386 
tons. Said steamer is of great value, and is of the class which by 
law is required to be registered and now is, and for more than four 
years last past has been, registered aud enrolled in the city and 
county of San Francisco, State of California, in the name of Leland 
Stanford, a bona fide citizen, a resident of the State of California, and 
defendaut does not nor has it ever owned said steamer. Said 

steamer has been for four years last past used for the purposes 
24 above stated. The State board of equalization, in making 

said pretended assessinent of the said roadway, road-bed, rails, 
and rolling-stock of defendant, did willfully and designedly include 
in the valuation thereof the value of said ferry-boat, and the value of 
said boat is blended in said pretended assessment with the value of 
suid roadway, road-bed, rails, and rolling-stock, and there is no 
means by which such value can be separated from the valuation 
placed by said board upon said road-way, road-bed, rails, and rolling- 
stock, or either of them. 


| 4. 
Valuation excessive. 


Neither the franchise, road-way, road-bed, rails, or rolling-stock 
were assessed by the State board of equalization in said pretended 
assessment at their actual value, or in proportion to their value, but 
were wilifully and intentionally assessed greatly in excess and out 
of proportion to such value, and greatly in excess of and out of pro-- 
portion to the rate at which all other property in said State is valued 
for the purposes of taxation, to wit, one hundred per cent. in excess 
thereof. 


Lo. 
Sole authority upon which tax is based. 


Said pretended assessment is the only assessment of said property, 
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and the pretended tax, for non-payment of which this action is 
brought, is founded upon said pretended assessment and upon 
20 no other assessment. 
LG. 
County tax not the same in all townships and districts. 


The defendant, upon its information and belief, avers that the tax 
levied by the board of supervisors for said fiscal year was not fixed 
at the same rate in every township and district in said county. And 
detendant, upon its information and belief, avers that said tax was 
levied by said board without ‘authority of law, and that the same 
was illegally placed upon said assessment roll or book and delin- 
quent list because, as defendant Havers, the State board of equaliza- 
tion has not apportioned said franchises, ete., to said townships and 
districts, as required by section 10, article XIII, of the constitution 
of California. Upon the assessment-roll and delinquent list of said 
county the said several taxes, State, county, township, and district, 
are blended and cannot be separated. 

17. 
State tax void. 

The defendant, upon its information and _ belief, avers that the 
State board of equalization never at any time did for the said fiscal 
vear fix or determine any rate of taxation for State purposes, and 
that the sum and the whole thereof clained in the complaint’ for 
State taxes for said fiscal year is illegal and void. 


18. 
Plaintiff’s causes of action based upon assessment by State board of 
equalization. 
26 On the 18th day of August, 1883, the State board of equali- 


zation of the State of California, pretending to act under and 
by virtue of the powers conferred upon it by section 10 of article 
XIII of the constitution of the State of California did make a pre- 
tended assessment for the purposes of taxation for the fiscal year of 
said State then next ensuing upon the franchise, roadway, road, 
road-bed, rails, and rolling-stock of the railroad hereinbefore de- 
scribed against this defendant; that said pretended assessment was 
not made separately upon the franchise, roadway, road-bed, rails, 
and rolling-stock of said railroad, but all of said properties were 
‘blended together in making said assessment, which assessment was 
then and there so entered upon the minutes of said board. Said pre- 
tended assessment is the assessment upon which the several taxes 
mentioned in plaintiff’s complaint are claimed to be due, and that 
no other assessment than such pretended assessment was ever made 
against or upon said property or any part thereof. 


~*~? 
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19. 
Tender. 


On the ninth day of November, 1883, the defendant, while then 
and now denying all liability upon said pretended assessment, and 
claiming that all of the proceedings had in relation thereto 
were In violation of law and the rights of this defendant, tendered 

and offered the said plaintiff the sum of $15,580.53, in 
27 United States gold coin, in part payment of the tax claimed, 

with an agreement that the receipt of said sum should. not 
prejudice the plaintiff in any legal rights: and defendant now 
brings said sum into court and offers the same to plaintiff, and, if 
refused by plaintiff, subjects the said sum to such orders or judg- 
ments as the court may make in the premises, and defendant avers 
that of the sum so tendered it specifically for the benefit of the State 
and on the amount claimed by the State the sum of $5,567.60, and 
on account of the various county taxes claimed it tendered sums 
as follows, to wit: 

lor, the county of Napa the sum of $8,858.11. 

‘or the county of Sacramento the sum of $31.5 

lor the county of Solano the sum of $4,120.32. 

lor the county of Yolo the sum of $2,203.19. 

And ever since has and now keeps said tender good. 


2. 
No rules or regulations. 


Said State board of equalization has never at any time made or 
adopted any rule or regulation relative to the assessment or valua- 
tion of railway property of any kind, nor has it ever made or 
adopted any rule to govern or regulate its proceedings in the exer- 
cise of the powers conferred Upon it by section 10 of article XILEI of 
the constitution of California; wherefore defendant prays it be 
hence dismissed with costs. 

J. E. FOULDS, 
Attorney for Defendant. 
S. W. SANDERSON anp 
CREED HAYMOND, 
Of Counsel. 


OS Veritication. 


STATE OF CALIFORNIA, ae 
City and County of San Francisco, { ~’ 

W. V. Huntington, being first duly sworn, on oath says that he 
is an Officer, to wit, the secretary of the corporation defendant 
herein; that he has read the foregoing answer and knows the con- 
tents thereof; that the same is true of his own knowledge except as 
to those matters therein stated on his own information or belief, and 
as to those he believes it to be true. 


W. V. HUNTINGTON. 
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Subscribed and sworn to before me this 19th day of March, A. D. Kt 
1884. 
[ NOTARI-L SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of : 
San Francisco, State of California. 
Endorsed: Due service of the within answer admitted this 22d 
day of March, 1884. Jas. A. Naymire, Wm. T. Baggett, attornies 
fer plaintiff. Filed March 22nd, 1884, 2} 0’c. p.m. William T. 
Sesnon, clerk, by J. D. Ruggles, deputy clerk. 
; — 
29 Petition for Removal to U. S. Circuit Court. 
In the Superior court, City and County of San Francisco, State 
of California. Dep't 8. 
THE PEOPLE OF THE STATE OF CALIFORNIA, |) 
Plaintiff, 
vs. ~ No. 11848. 
THE CALIFORNIA Pactric RAILROAD Company, | 
Defendant. | 
‘To the honorable the superior court in and for the city and county 
of San Francisco, State of California, your petitioner, The Califor- 
nia Pacific Railroad Company respectfully, shows: 
That your petitioner is the sole defendant in the above-entitied 
action now pending in this honorable court. - 
That said action was brought on the 23rd day of February, 1884, 
the complaint therein having been duly filed on said date. 
That the defendant has on this day, and before the filing of this 
petition, appeared in said action and filed an answer to the com- 
plaint of plaintiff. : 
That no term of this court has been held since.this action, and 
this petition is filed before the term at which the cause could be 
first tried. 
That no trial of said action has been had, and this petition is 
filed before the trial thereof. 
That said action is a suit of a cival nature at law and arising 
under the Constitution and laws of the United States, and that the 
~» 


matter in dispute exceeds, exclusive of costs, the sum and value 
of five hundred dollars. 

30 That said action is brought by the plaintiff to recover from 
the defendant on account of taxes claimed by the plaintiff 

to be due and payable from the defendant for State and county 

purposes, as will more fully appear by a reference to the plaintiff’s 

complaint on file herein. 

That the assessment described in the complaint and answer, and 
which the plaintiff in this action claims to be due and payable, is 
an assessment which the State board of equilization of the State of 
California pretended to make under and by virtue of the authority 
conferred upon the board by section 10 of article XIII of the State 
constitution. - 
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That the defendant claims in this action that said provisions of 
the constitution of the State of California, and the authority thereby 
conferred upon said State board of equilization, violate the provisions 
of the Fourteenth Amendment to the Constitution of the United 
States, in this, that its effect is to deprive the defendant of its prop- 
erty without due process of law, and that under it the defendant is 
denied any protection from the general laws of the State of Califor- 
nia, which— 

First. Require that property shall be taxed in proportion to its 
value. 

Second. Requires such proportions to be ascertained by a general 
law. | 

Third. Require, before the lability is fixed, that the right to be 

heard must be given. | 
3] fourth. Which give an appeal from the assessor to another 
tribunal. 

Fifth. Require the assessment to be made in the county and pre- 
vent its being made in localities distant from the situs of the prop- 
erty. 

Sixth. Prescribe the mode and manner of the assessment: and, 

Seventh. Which allow deductions from indebtedness secured by 
mortgage, 

Kighth. Which require property to be assessed at its actual value. 

That prior to the Ist day of January, 1884, the defendant was and 
now is indebted to divers persons, citizens of the United States, and 
many of them then and now citizens and bona fide residents of the 
State of California, and others of them then and now citizens and 
bona fide residents of other States of the Union, in large sums, for 
monevs advanced to construct and equip its railroad described in 
the answer herein; that to secure the payment of such indebtedness 
the defendant, long prior to the said day, executed and delivered a 
mortgage upon its railroad and all rolling-stock and appurtenances ; 
that said indebtedness exceeded and still exceeds three thousand 
doliars per mile of said road; that no part thereof has ever been 
paid, except the accruing Interest, and that the whole thereof is now, 
and since the execution of said mortgage has been, a valid and sub- 

sisting indebtedness against said company defendant, and 
By has been and still is secured by said mortgage; that the said 

pretended assessment made as aforesaid by said State board 
of equalization included the whole value of said property without 
any deduction therefrom ; that under the constitution of the State 
of California, when property other than property such as 1s deseribed 
in the complaint is assessed and valued for the purposes of taxation, 
it is the duty of the assessor making such valuation to deduct from 
the value of such property all indebtedness secured by mortgage or 
lien upon the property; that the supreme court of the State of Cal- 
ifornia, the highest tribunal in said State, has decided that defend- 
ant (and others similarly situated) is not entitled to the protection 
of the Fourteenth Amendment of the Constitution of the United 
States, is not a means or Instrument of the Federal Government, 
and that defendant and others similarly situated are not entitled to 
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the reduction hereinbefore referred to; that said decision of the su- 
preme court of the State of California is in full force and is binding 
upon the inferior courts of the State, and especially upon this court ; 
thatthe facts stated in the answer herein are true, which answer de- 
fendant refers to and makes part of this petition ; that the plaintiff in 
said action will rely upon the decision of the supreme court of the 
30 State ef California, and thatthe construction of said several acts 
of Congress and of the Fourteenth Amendment to the Constitu- 
tion of the United States is in this action disputed, and must neces- 
sarily be adjudged and determined herein, and that if said adjudi- 
cation and determination be in favor of defendant and against that 
heretofore made by the supreme court of the State of California 
such adjudication and determination will be conclusive in favor of 
defendant upon the merits of this action; that this isa suit arising 
under the Constitution and laws of the United States; that your 
petitioner has made and filed with this petition a bond in the penal 
sum of five thousand dollars, with good and sufficient surety, con- 
ditioned that your petitioner shall enter in the circuit court of the 
United States to be held in the district of California, in the ninth 
circuit, on the first day of its next session, a COpPy of the reeord in 
said suit, and shall pay all costs that may be awarded by the said 
circuit court if said court shall hold that said suit was wrongfully or 
improperly removed thereto, and also shall appear in said circuit 
court and enter special bail in said suit if special bail was originally 
requisite therein, and shall do all such other and further appro- 
priate acts as by the act of Congress approved March 3, 1875, 
4 entitled “An act to determine the jurisdiction of circuit 
courts of the United States and to regulate the removal of 
causes from State courts, and for other purposes,” are requisite to be 
done upon removal of a suit in a circuit court of the United States 
from a State court; and your petitioner is ready and willing to give 
such other and further bonds and to do all such other acts as may 
be lawfully required. ) | 
Your petitioner therefore prays that this honorable court will ac- 
cept this petition and said bond and proceed no further in said suit, 
and that said suit may be removed into the cireuit court of the 
United States in and for the district of California. in the ninth cir- 
cuit, as required by statute of the United States in such cases made 


and provided. 


And your petitioner will ever pray, ete. 
J. E. FOULDS, 
Attorney for Petitioner. 
S. W. SANDERSON anpb 
CREED HAYMOND, 
Of Counsel. 


Endorsed: Filed March 22d, 1884, 2} o’c. p. m. Wm. T. Sesnon, 
clerk, by J. D. Ruggles, dep. clerk. 
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0 Bond Oil Re moval. 


In the Superiot Court, City and County of San Francisco, State of 


California. Dep't S, 


THE PeorLe oF THE STATE OF CALIFORNIA, Plaintiff, ) 
8. ly A 
No. 11848. 


THe CALIFORNIA Pactric RAILROAD Company (a Cor- | 
poration), Defendant. 


Know all men by these presents that'we, The California Pacific 
Railroad Company, as principal, and Chas. F. Crocker and A. N. 
Towne, as sureties, are held and firmly bound unto The People 
of the State of California in the SuUuthi of five thousand dollars, to be 
paid to the said plaintiff; for which payment, well and truly to be 
made, we bind ourselves, our and each of our heirs, executors, and 
administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this fifth (5) day of March, 1884. 

Whereas the above-entitled action was brought, on or about the 
23d day of February, 1884, in the superior court in the county ef 
San Francisco, State of California, and the same is now pending in 
sald superior court, by said The People of the State of California 
against said California Pacific Railroad Company, and is removable 
into the circuit court of the United States in and for the district of 

California, in the ninth circuit, under and by that certain 
56 uct of Congress of the United States, approved March 3, 1875, 

entitled “ An act to determine the jurisdiction of cireuit courts 
of the United States and to regulate the removal of causes from 
State courts, and for other purposes ;” 

And whereas said The California Pacific Railroad Company has 
made, and is about to file herewith, its petition in said sulé in said 
superior court in and for the city and county of San Francisco, State 
of California, for the removal of said suit into said cireuit court of 
the United States, to be held in the said district of California,in the 
ninth circuit: 

Now, the condition of this obligation is such that if said The Cal- 
ifornia Pacifie Railroad Company shall enter in such cireuit court 
of the United States, on the first day of its next session, a copy of 
the record in said suit, and shall pay all costs that may be awarded 
by the said circuit court if said court shall hold that such suit was 
wrongfully or improperly removed tnereto, and also shall there 
appear and enter special bail in such suit if special bail was origi- 
nally requisite therein, and shall do all such other appropriate acts 
as by the said act of Congress are required to be done upon the re- 
moval of a suit from a State court into the circuit court of the United 

States, then this obligation to be void; otherwise to remain 
O7 in full foree and virtue. 
[SEAL] THE CALIFORNIA PACIFIC 
RAILROAD. COMPANY, 
By W. V. HUNTINGTON, Secretary. 
CHAS. F. CROCKER. MEAL, 
A. NX. TOWNE. — 
v— 1035 


1s THE PEOPLE OF THE STATE OF CALIFORNIA Vs. 


STATE OF CALIFORNIA, oo 
City and County of San Francisco, " — . 
Chas. F. Crocker and A. N. Towne, the sureties in the foregoing ob- 
ligation, being each sworn, each for himself says that he is a resi- 
dent of the State of California and a freeholder therein and is worth 
the sum of five thousand dollars over and above all his just debts 
and liabilities, exclusive of property exempt by law from execution. 
CHAS. F. CROCKER. 
A. N. TOWNE. 


Subscribed and sworn to before me this fifth (5) day of March, 
1884. 
[NOTARie’S SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
; San Francisco, State of California. 


I hereby approve of the above sureties and accept and approve 
the foregoing bond. 
Dated , 1884. 


? 


Judge Superior Court, Citu and County of San Francisco. 


Endorsed: Filed March 22d, 1884, 2} o’c. p.m. William T. Ses- 
non, clerk, by. J. D. Ruggles, deputy. 


Cle rk’s ( ertificate. 


38 I, William T. Sesnon, county clerk of the county of San 

Francisco, State of California, and ez-officio clerk of the su- 
perior court of said county, do hereby certify the foregoing to be a 
full, true, and correct copy of the whole of the record in the within 
action of ‘The People of the State of California vs. The California 
Pacific Railroad Company, now on file in mv office and numbered 
11848. 


In witness whereof I have hereunto set my hand and affixed the 
seal of the said superior court this 22d day of March, 1884. 
: WILLIAM T. SESNON, 
County Clerk and ex-Officio Clerk of Superior Court, 
By J. D. RUGGLES, 
Deputy Clerk. 


Endorsed: Certified copy of record. In the cireuit court of the 
United States, district of California. Filed March 26th, 1884. L.S. 
b. Sawyer, clerk. 
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39 Stipulation Waiving Jury and Submitting Cause, &e. 


In the Cireuit Court of the Ninth Judicial Cireuit in and for the 
District of California. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, | 
ix, | 

‘THe CALIFORNIA Pactric RAILROAD Company, Defend- | 
ant, | 


No. 3266. 


[t is hereby stipulated, by and between the plaintiff and defend- 
ant to the above-entitled action that trial by Jury is waived; and 
it is further stipulated that the above-entitled action shall be, and 
is hereby, subinitted to the court for its findings and determination— 

lirst. Upon the assessment-rol] for the year LSSS. Oll file in the 
ottice of the controller of the State of California, and upon the as- 
sessment in said roll contained and referred to in the complaint 
herein, which roll is hereby given in evidence. 

Second. Upon the testimony heretofore given by each party in the 
case of “The People of the State of California vs. The Northern | Pa- 
cific] Railroad Company, No. 2805,” tried and determined by this court 
in the year 1885, and now pending on appeal in the Supreme Court 
of the United States. And upon the matters adopted to this case 

contained in the stipulation made this day and filed in this 
LQ) court in the ease of “The People of the State of California 
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vs. The Central Pacific Railroad Company, No. 3263. 
Third. And upon the admission of the plaintiff that the tender 
pleaded in the nineteenth subdivision of defendant’s answer herein 
has been kept good ; and that, in pursuance of an order of this court 
heretofore made in this action, the defendant has paid to plaintiff 
the sum of $15,580.85 in United States gold coin, without prejudice, 
for the uses and purposes mentioned in said subdivision relating to 
sald tender. 

[t is hereby stipulated that the court in making its findings in 
this case may, in considering the testimony given in the cases 
referred to in this stipulation, and in considering the matters men- 
tioned in the stipulation hereinbefore referred to in relation to time 
and place and all other things, adapt the same to the issues in this 
ease, and consider all such matters as if such changes had been 
made before submission. And it is further stipulated that upon the 
issue whether, in the assessment in this case mentioned, the distance 
across the Straits of Carquinez from Vallejo Junction to Vallejo 
was included in the length of the California Pacifie Railroad, as 

assessed, the attorneys for plaintiff may at any time before 
t] the case is decided file in the case the sworn statement of the 

clerk of the State board of equalization, and said statement, 
if filed, shall be conclusive upon that issue. And it is further stip- 
ulated that at any time before the decision of this case the attor- 
neys for piaintiff may file in the case the sworn statement of the 
clerk of the State board of equalization upon the issue whether or 
not the value of fences was included by the board in the assessment 
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of the property described in the complaint, and that, if filed, said 
statement shall be conclusive upon that issue. 
October 2d, 1884. 
J. E. FOULDS, 
H. S. BROWN, Anp 
CREED HAYMOND, 
Attorneys for Defendant. 
E. C. MARSHALL, 
Attg Gen'l and Att'y for Plaintiffs. 
JAMES A. WAYMIRE, 
W. T. BOGGETT, 
Of Counsel for Plaintiff. 


Endorsed: Filed October 2d, 1884. L. 5S. B. Sawyer, clerk. 
4? Findings. 


In the Circuit Court of the United States, Ninth Judicial Cireuit, in 
and for the District of California. 
PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, | 
Us ly 
rey ‘ “4 ‘ . No. S266. 
fHe CALIFORNIA Paciric RAILROAD COMPANY (a Cor- | 
poration), Defendant. 


The above-entitled cause having been brought on to a hearing 
before the court without a jury, and the parties by stipulation in 
writing, filed with the clerk, having waived a jury, and the proofs 
introduced and given by the respective parties having been fully con- 
sidered, the court makes the following finding of fact: 


1. 


That on the 18th day of August, 1885, the State board of equal- 
ization of the State of California, acting under the authority of sec- 
tion ten of article 13 of the constitution of the State of California, 
and in the mode and manner prescribed by section 3665 of the polit- 
ical code of California, assessed the franchise, roadway, road-bed, 
rails, and rolling-stock of the defendant at the sum of one million 
eight hundred thousand dollars; that the board apportioned the 

said assessment as alleged in plaintiff’s complaint; that there- 
43 after, and in the manner and at the times prescribed by sec- 

tion 3666 of the political code, the State board of equalization 
prepared for that year a book called “ The Record of Assessments 
of Railways,” on which book the assessment above referred to was 
entered and signed by the chairman and clerk ; that thereafter, and 
in time and manner prescribed by said section, the record of the 
apportionment of said assessment was made by the board to the 
counties and cities and counties in a separate book, called “ Record 
of Apportionment of Railway Assessment;” that before the third 
Monday in October of said year the clerk of the State board of equal- 
ization prepared and transmitted to the comptroller of the State du- 
plicates of The Record of Assessment of Railways and The Record 
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of Apportionment of Railway Assessment, each certified by the chair- 
man and clerk of the board; that said duplicates were in manner 
and form as provided by section 5666; that the entries upon said 
books relating to the cause of action stated in the complaint herein 
are as follows: 


Krom The Record of Apportionment 


Name of t he corporation, person, Or association to whom each 
railway is assessed, California Pacific Railroad Company. . The name 
of each railway assessed by the State board of equalization, 
4 California Pacific railroad. Name of the county and city and 
county to which the assessment of each railway was appor- 
tioned by the board, Napa, Sacremento, Solana, and Yolo. 
Number of miles of each railway operated in the State, 112.50. 
Number of miles of each railway assessed by the board on each 
county and city and county— 


a ct ate dilidintis menaiiagacenlssin tty aptineen arcing ans ne 


Ne A ae RENEE I SA ee Se oO 
ED RE SE ES TED nh « oisaesiaaasias, sues cle eee LO.00 
eee 


Total value of each railway per mile, $16,000.00. 

Total assessment of the franchise, roadway, road-bed, rails, and 
rolling-stock of each railway assessed for purposes of State taxation 
by the State board of equalization, $1 500,000.00. 

The amount of the apportionment of the total assessment of the 
franchise, roadway, road-bed, rails, and rolling-stock of each railway 
to each county and city and county lor county and city and county 
taxatlon— 


WON ssinntamitan sn ccna: anit <eguinsapeppensic alice 
ESO A LE a ee 8.000 OO 
TR . 640.000 00 


496.000 OO 


as wisein: cn-ci:nindiaastatbicnieacediiatneiia icin capa eas a connec 


Rate of taxation for each county and city and county levied by 
board of supervisors on each $100— 


sf { foo 

Na iL site i ee a SN ee ee eT a a ey a ee ee 
Napa - oo- | 1.008 
sacramento ...--.-.- CS ES af AER Ee ee ies ee 653 
EEE ILS ROE ERE. OSS Oe mem L.O73 
, O80 
Yolo ommaeenen me eeewew ew ewe ae oe we « _-—_- << /o- « ~ = . : - aenes k SOemee a — = <> 
i 400 


Amount of State taxes due the State upon the whole assessment 
by each corporation, person, or association assessed for railway. 
State rate of taxation on each $100, 49.7 cents—$8,946. 
45 Amount of the county and city and county taxes due upon 

the assessment apportioned to each county and city and 
county by each corporation, person, or association assessed for rail- 
way— 


22 THE PEOPLE OF THE STATE OF CALIFORNIA V5. 


$6,430 19 


an ae di: sia clei tiiedsitins dais dinimasiomadtiensiiiid 
($59,792 at .753 rate. $596,208 at 1.003 rate.) 
RE ee Negros A nL HE Nea o2 24 
ENG IRE AS, NPE Riad sy a Sa ee ee ES Em 6,867 20 
i Larisa lus denne eee ean 3,671 98 


($17,000 at .383 rate. $479,000 at .753 rate.) 
From the Record of Assessments of Railways. 


The State board of equalization being in session on this the 18th 
day of August, 1883, all the members being present, and having 
under consideration the assessment of the franchise, roadway, road- 
bed, rails, and rolling-stock of the California Pacific Railroad Com- 
pany within the State for the year 1883, and it appearing to this 
board that said company, on the first Monday in March, in the year 
1885, at 12 o'clock meridian of that day, owned and still own one 
hundred and twelve ,°% miles of railroad within this State, which 
at said time and dav in March was, and still is, operated in more 
than one county, being the entire railway of said company within 
this State, and which, with the right of way for the same, is de- 
scribed as follows: 

Solano. Line of roadway, road-bed, and rails, and right of way for 
the same, beginning at a point in the city of Vallejo, in Solano 
county, at the south end of the wharf at the foot of Chestnut street, 

running thence north to a point in the northwest quarter 
46 of the northeast quarter of section 36, township 4 north, of range 

4 west, where the south line of Napa county intersects said 
point; also beginning ata point on the east line on Napa county, 
ear the northwest corner of the southwest quarter of section 10, 
township 4 north, range 3 west, Mount Diablo base and meridian, 
running thence in a northerly direction through Bridgeport to 
Suisun ; thence northeasterly through Elmira, Batavia, and Dixon 
to center of railway bridge across Putah cree k to Davisville, a dis- 
tance of forty miles, with right of way one hundred feet’ wide, in 
the county of Solano. 

Yolo. Thence beginning at said last-named point on Putah creek 
and running thence north through Davisville and Woodland to 
depot in Knight's landing, on Sacramento river, with a right of way 
one hundred feet wide, and also beginning at the depot at Davis- 
ville and thence running easterly to “the center of railroad bridge 
crossing the $ Sacramento river, with a right of way fifty feet wide, thus 
running a distance of thirty-one miles in the county of Yolo. 

Sacramento. Thence beginning at said point on said bridge and 
running easterly across the sacri :mento river to depot in Sacramento 

city, with a right of way one thousand feet — of fifty feet, 
47 and for sixteen hundred and forty feet on the right of way 

of the Central Pacific railroad, thus running a distance of 
one-half mile in Sacramento county. 

Napa. Also at a point on the south line of } Napa county, near 
the center of the east half of the northwest quarter of the northeast 
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quarter of section 36, township 4 north, range 4 west, running 
thence northerly to Vallejo Junction; thence easterly toa point near 
the northwest corner of the southwest quarter of section 10, town- 
ship 4 north, range 3 west; also beginning at Napa Junction, run- 
ning thence north to Napa City; thence northwesterly through 
Rutherford and St. Helena to depot in Calistoga, with a right of 
way one hundred feet wide, thus running a distance of forty-one 
miles in Napa county. And it appearing that the actual value of 
the franchise, roadway, road-bed, rails, and rolling-stock of the said 
company within this State at the said date and time in March was 
and still is the sum of one million eight hundred thousand dollars: 
Therefore, it is hereby ordered that the said franchise, roadway, 
road-bed, rails, and rolling-stock for the year 1883, be, and the same 
are hereby assessed to the said California — Railroad Company at the 
sui of one million eight hundred thousand dollars. 
C. k. WILCOXON, Chairman. 


LS 2. 


That the defendant is, and for more than five years last past has 
been, a corporation existing under the laws of the State of California, 
and as such it constructed a line of railroad known as the California 
Pacific railroad, extending from the water front in the city of Val- 
lejo, running thence northerly through Vallejo to Napa Junction ; 
thence easterly through Suisun, Elmira, and Dixon to center of the 
“uilroad bridge across Putah creek, near Davisville, being the south- 
erly line of Yolo county; thence northerly through Woodland to a 
point on Sacramento river at Knigkt’s landing; also from Davis- 
ville, ranning easterly to depot at Sacramento city; also from Napa 
Junction, running in a northerly direction, through Napa City and 
St. Helena, to depot in Calistoga, being a total length of 112.50 miles; 
that the principal place of business of defendant is the city of San 
l’ranciseco: that some of its stockholders and members now are, and 
ever have been, citizens of the United States, residents in the State 
of California, and some of its stockholders and members now are, 
and ever have been, citizens of the United States and bona fide resi- 
dents of States other than the State of California. 


49 Oo. 


That the total length of said railroad in the State of @alifornia 
is 112.50 miles, and the length thereof in the respective counties 
through which it passes is as follows: In the county of Solano, 40 
miles; in the county of Napa, 41 miles; in the county of Yolo, 31 
miles; in the county of Sacramento, .50 miles. 


That on the 1st day of April, 1875, the defendant was indebted to 
divers persons, citizens of the United States, and many of them then 
and now citizens and bona fide residents of the State of California in 
large sums of money advanced to construct and equip the railroad 


© 
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hereinbefore described ; that to secure the payment of such indebt- 
edness the defendant, on the Ist day of April, 1875, executed and 
delivered a mortgage upon said railroad, its franchises, and all roll- 
ing-stock and appurtenances; that said indebtedness exceeded and 
still exceeds three thousand dollars per mile uf said road, and that 
no part thereof has ever been paid except the accruing interest, and 
that the whole thereof is now, and since the execution of said mort- 

gage has been, a valid and subsisting indebtedness against 
50 said company, and has been, and still is, secured by said 

mortgage. 

dD. 

That on the 18th day of August, 1883, the State board of equali- 
zation of the State of California, pretending to act under and by 
virtue of the powers conferred upon it by section ten of article 13 
of the constitution of the State of California, did make a pretended 
assessment for the purposes of taxation for the fiscal year of said 
State then next ensuing upon the franchise, roadway, road-bed, 
rails, and rolling-stock of said railroad against defendant. Said 
pretended assessment was not made separately upon the franchise, 
roadway, road-bed, rails, and rolling stock, or any properties of said 
‘ailroad, but all of said property was blended in making said as- 
sessment, which assessment was then and there so entered upon the 
minutes of said board. Said assessment is the assessment upon 
which the several taxes mentioned in the complaint herein are 
based; and no other assessment than the aforesaid was ever made 
of said property or any part thereof for said fiscal year. Said as- 
sessment included all property and kinds of property men- 

tioned in section 3665 of the Political Code of California as 
51 amended March 9, 1883, except depots, stations, shops, and 

buildings erected upon the space covered by the right of way, 
which last-mentioned property was assessed as provided in said sec- 
tion by local assessors. 


6. 


That the State board of equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the full 
cash value of said railroad, roadway, road-bed, rails, rolling-stock,. 
and franchises as prescribed in said section 3665, without deducting 
therefroyn the value of the mortgage, or any part thereof, given and 
existing thereon as aforesaid to secure the indebtedness of said com- 
pany to the holders of said bonds, notwithstanding, as defendant 
avers, they had full knowledge of the existence of such mortgage. 


2 


That in making said. pretended assessment the State board of 
equalization did ‘not deem or treat said mortgage as an interest in 
said property, but did assess the whole value of said property to the 
defendant in the same manner it would have done had there been 
no mortgages thereon. 
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ay 8. 

That under section four of article 13 of the constitution of Cali- 
fornia property of natural persons or corporations not quasi-public, 
having a mortgage, lien, or encumbrance thereon, is not assessed in 
full to the owner thereof, but the owner is only assessed for the value 
of the owner’s interest in such property over and above the value 
of the mortgage, lien, or encumbrance. In the case of the property 
of railroad and other quasi-public corporations no such allowance 
or deduction is made, had, or allowed with respect toany mortgage, 
lien, or encumbrance; that the tenth section of article 13 of the con- 
stitution of the State of California provides the same mode for the 
assessment of the franchises, roadway, road-bed, rails, and rolling- 
stock of all railroads operated in more than one county, whether such 
property be owned by railroad or other quasi-public corporations, 
or by private corporations or by natural persons. 


o. 


That at and before and ever since the adoption of the constitution 
of the State of California now in force there were and are existing 
under the laws of said State corporations of various kinds, 
De formed for the purpose of and actually operating and doing 
business, holding and using and operating property in more 
than one county in said State, and that at all of said times there 
were and now are divers natural persons, residents of said State, 
operating property In more than one county in said State, and that 
at ull of said times there were and now are railroads owned by cor- 
porations formed under the general laws of the State and also owned 
by natural persons which are only operated in one county; that 
corporations in said State of California now are and ever have been 
formed under general laws relating thereto, and railroad and all 
other corporations, except publie corporations formed or organized 
for the government of a portion of the State, now yre and ever have 
been designated by the laws of California as private corporations ; 
that under the provisions of said laws such corporations may be 
formed for any purpose for which individuals or natural persons 
may lawfully associate themselves together; that there now exists 
in California and ever have existed corporations formed under 
said laws for fire, marine, mutual life, health, and accident 
insurance, building, constructing, and operating rail- 
D4 roads, wagon-roads, telegraphs, bridges, ferries, avharves, 
chutes, and piers, and for constructing and operating canals; 
for the purpose of acquiring lands in large tracts and distributing 
them as homesteads among the corporators; for savings and loans; 
for mining; for the sale and distribution of water in cities and 
towns for manufacturing, nechanical, and agricultural purposes ; 
for benevolent, charitable, and educational purposes; for cemeteries, 
agricultural fairs, and various other purposes. 

That in said State there now are, and for more than three years 
last past have been, various railroads owned, operated, and con- 
trolled either by individuals, partnerships, or by private corpora- 
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tions other than railroad corporations, to wit, by mining and manu- 
facturing corporations. 

That there now, isand for more than three years last past has 
been, a railroad in use and operation extending from the city of 
Marysville, in the county of Yuba, to the town of Oroville, in the 
county of Butte, in said State, a distance of twenty-seven miles, 
which said road now is, and ever has been, operated in more than 
one county in this State, and is of the same gauge as the road of 

defendant, and has ever been operated for like uses and 
DD purposes ; that said road, with all its equipments, now is, and 

for more than three years last past has been, in the owner- 
ship and under the operation and control of one N. D. Rideout, a 
citizen of the United States and resident of the State of California ; 
that there now is, and for more than three years last past has been, 
a railroad extending from the town of Santa Cruz, on the Pacific 
Ocean, and in the county of Santa Cruz, eastward through said 
county and into the county of Monterey to the town of Pajara, a dis- 
tance of about twenty-one miles; that said road now is, and for a 
long time past has been, owned, operated, and used for like purposes 
for which the defendant’s road is owned, operated, and used, and that 
the same now is, and fora long time .past has been, in the owner- 
ship and operated by the Pacific Improvement Company, a private 
corporation formed under the laws of the State of California, which 
said corporation is not, and never has been, a railroad or quasi-pub- 
lic corporation; that there now are, and for more than five years 
last past have been, divers other railroads owned and operated in 
said State by corporations other than railroad corporations, and by 

individuals and partnerships, and that all said corporations, 
of individuals, and partnerships are the owners of lands which 

ure assessed by the local assessors of the various counties in 
which such lands are situated, and all are entitled under the laws 
of said State to the deductions provided for in said laws, and have 
been allowed such deductions. 

LQ). 


That in making said pretended assessment the State board of 
equalization included the full value of all franchises and corporate 
powers held and exercised by the defendants. 

11. 

That said pretended assessment is the only assessment of said 
property, and the pretended tax for the non-payment of which this 
action is brought is founded upon said pretended assessment and 
upon no other. 


12. 


That on the 9th day of November, 1883, the defendant, while then 
and at all times denying all liability upon said pretended assess- 
ment, and claiming that all the proceedings had in relation thereto 
were in violation of law and the rights of defendant, tendered and 
offered to the said plaintiff the sum of $15,580.53 in United States 


> ad 
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gold coin in part payment of the tax claimed in the com- 
o7 plaint, with an agreement that the receipt of said sum should 

not prejudice the plaintiff in any legal rights; that the de- 
fendant afterwards brought said sum into court and offered the 
same to plaintiff and subjected the same to such orders or judgments 
as the court might make in the premises ; thatof the sum so tendered 
it tendered specifically for the benefit of the State and on the amount 
claimed by the State the sum of $5,367.60, and on account of the 
various county taxes claimed it tendered sums as follows, to wit: 


lor the county of Napa the sum of.- .-- ' — 
Lo. Sacramento rime etuvaied enlaces aia oi 
Do. Solano adic esiabuielh tnubieimaasaee ak; en 
Do. Yolo sh wines: nei tenia eee > 


That defendant ever since said tender was made kept the same 
good ; that afterwards, to wit, on the 29th day of September, 1884, 
in this court, upon motion of attorneys for plaintiff, an order was 
made that the defendant, within five days from said date, make 
said tender good by paying to Edward C. Marshall, attorney general 
of the State of California, and one of the attorneys for plaintiff 
herein, the said sum of $15,580.53 in United States gold coin, to be 
by the said Marshall, upon the receipt thereof, paid into the State 

treasury of the State of California for the benefit of the 
os State of California and .of the counties named in the re- 

spective amounts above specified, and it was then and there 
further ordered by said court, by consent of the parties to the action, 
that neither the payment nor the receipt of said sum should preju- 
dice or affect any right of either party to this action to maintain or 
defend it as to the balance claimed in the complaint; that after- 
wards, to wit, on the 2nd day of October, 1884, in obediance to the 
said order the defendant made said vender good by paying to the 
said marshal/ the said sum of $15,580.53 for the uses and purposes 
ard upon the terms and conditions mentioned in the said order. 


13. 


That the board of equalization never at any time made or adopted 
any rule or regulation relative to the assessment or valuation of rail- 
road property of any kind; that said board never made or adopted 
any rule to govern or regulate its proceedings in the exercise of the 
powers conferred upon it by section ten of article 13 of the constitu- 
tion of California. 

Conclusions of law. 


‘rom the foregoiny facts the court finds as a conclusion of 
59 law that the defendant is entitled to judgment in its favor, 
with costs; and it is so ordered. 
LORENZO SAWYER, 
Circuit Judge. 


Endorsed: Filed November 10th, 1884. L. 8S. B. Sawyer, clerk. 


———— nae _ 
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60 Judgment. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Circuit, District of 
California. 
THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, — } 
Ss, ' N 290 
‘ , ' NO. dZ06. 
CALIFORNIA Pactric RAILROAD COMPANY (a Corpora- { 
tion), Defendant. 


This action came on regularly for trial by the court, a jury trial 
hereof having been waived by written stipulation of the parties 
hereto, and the evidence of the respective parties being adduced and 
the arguments of counsel had thereon, the cause was submitted to 
the court for consideration and decision, and the court, after due 
deliberation, having filed its findings in writing and ordered that 
judgment be entered herein for the defendant in accordance there- 
with, now, therefore, by virtue of the lawand the findings aforesaid, 
it is considered by the court that the plaintiff take nothing by this 
action ; that the defendant go hereof without dav, and that said de- 
fendant recover from said plaintiff its costs in this behalf expended, 
taxed at $—. 

Entered this 10th day of November, 1884. 

: L. S. B. SAWYER, Clerk. 

A true copy. 

Attest, &e. : 
[SEAL. | L. S&S. B. SAWYER, Clerk. 


Endorse-: Fired Nov. 10th, 1884. L. S. B. Sawver. clerk. 
6] Cle rk’s (% rtificate. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Cireuit. District of 
California. 


PEOPLE OF THE STATE OF CALIFORNIA 
vs 


CALIFORNIA Paciric Rartitroap Company. 


I, Lorenzo 8. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judicial cireuit within and for the district of Ual- 
ifornia, do hereby certify that the foregoing papers hereto annexed 
constitute the judgment-roll in the therein-entitled action. 

Witness my hand and the seal of said circuit court this 10th day 
of November, A. D. 1884. 

[ SEAL. | L.S. B. SAWYER, Clerk. 
By F. D. MONCTON, Deputy Clerk. 


Endorsed: Judgment-roll. Filed November 10th, 1884. L 
Sawyer, clerk, by F. D. Moncton, deputy clerk. 


_S. B. 
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52 Appointment of D. M. Delmas as Attorney for Plaintiff. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


THe PeorLe OF THE STATE OF CALIFORNIA, Plaintiff, 
i's 


Tue CALIFORNIA Pactric RaitRoAp Co., Defendant. 


I hereby appoint D. M. Delmas, Esq., attorney for the plaintiff in 
the above-entitled action in place of Messrs. James A. Waymire and 
W. T. Baggett. ; cern 

JOHN P. DUNN, 
State Controller. 


Endorsed: Filed April 28, 1884. L. 5S. B. Sawyer, clerk. 


65 Authorization that Jas. A. Waymire d& W. T. Baggett Continue 
as Atl’ys for PI’ tt. 


In the Cireuit Court of the United States in and for the Ninth Cir- 
cult. District of California. 


THe PEOPLE OF THE STATE OF CALIFORNIA 
vs. 


THe CALIFORNIA Pactiric R. R. Co. 


To James A. Waymire, Esq., and Wm. 'T. Baggett, Esq. 

GENTLEMEN: You are hereby requested, authorized, and empow- 
ered to continue as attorneys of record for the plaintiff in the above- 
entitled cause, and, subject to my instructions, to exercise entire 
control of said cause. 

San Francisco, April 28th, 1854. 

ki. C. MARSHALL, 
Attorney Gene ral. 


Kndorsed: Filed April 28th, 1884. L.S. B. Sawyer, clerk, by F. D. 
Moncton, deputy clerk. 


64 At a stated term, to wit, the February term, A. D. 1884, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the 
court-room in the city and county of San Francisco on Monday, the 
26th day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 

Order that Hon. Ek. C. Marshall be Entered of Record as Att'y for Pf, 
and D. M. Delmas, hsq., Substituted as Attorney for the Comptrol- 
ler, &e. 

THe PEOPLE OF THE STATE OF CALIFORNIA ) 
vs. > No. 3266. 
Tue CALivorniA Paciric RAILROAD ComPANY. } 


A motion to substitute D. M. Delmas, Esq., for James A. Waymire 


a 
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and W. T. Baggett, Esq., as attorney for plaintiff, and a counter- 

motion of Hon. E. C. Marshall, attorney general, to retain 
65 Messrs. Waymire and Baggett as his representatives, with 

power as attorneys of record to control said action hereto- 
fore argued and. submitted, having been duly considered, It is now 
here ordered that Hon. E. C. Marshall, attorney general of the State 
of California, be, and he is hereby, directed to be entered as attorney 
for the plaintiff in the above-entitled action, with power to control 
the proceedings therein in all matters of difference between him and 
the other attorneys in the case; and it is further ordered that D. M. 
Delmas, Esq., be, and he is hereby, substituted as attorney for the 
comptroller instead of James A. Waymire and W. T. Baggett, Esqs., 
subject to the control of the action and proceedings therein by the 
said attorney gerieral, as hereinbefore provided. 


66 Bond on Writ of Error 
In the Supreme Court of the United States. 


THE PEOPLE OF THE STATE Or CALIFORNIA, Plaintiff in Error. 
Us. 
THE CALIFORNIA Pactric RAILROAD CoMPANY, a Corporation, 
Defendant in Error. 


Know all men by these presents that we, Louis Marshall and H. 
A. Greene, are held and firmly bound unto The California Pacific 
Railroad Company, defendant in error herein, in the sum of five 
hundred dollars, lawful money of the United States of America, to 
be paid to the said The California Pacific Railroad Company, its 
successors or assigns ; to the payment of which, well and truly to be 
made, we bind ourselves and each of us, jointly and severally, and 
our and each of our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals. Dated the 28 day of July, 1886. 

Whereas the above-named The People of the State of California 
have prosecuted a writ of error to the Supre[me] Court of the United 

States to reverse the judgment rendered and entered by the 
67 circuit court of the United States of America for the district 

of California in the cause entitled The People of the State of 
California vs. The California Pacific Railroad Company, No. 3266: 

Now, therefor-, the condition of this obligation is such that if the 
above-named The People of the State of California, plaintiff in 
error, shall prosecute their said writ of error to effect and answer 
all costs if they shall fail to make good their plea, then this obliga- 
tion shall be void ; otherwise to remain in full foree and virtue. — 

; LOUIS MARSHALL. 
H. A. GREENE. 


Signed, sealed, and delivered in the presence of— 


F. .D MONCKTON. 
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Bond. 


Uxrrep States or AMERICA. a 
District of California, ‘i 


Louis Marshall and H. A. Greene, being duly sworn, each for 
himself deposes and says that he is a hous« ‘holder in said district 
and is worth the sum of five hundred dollars in lawful money of 
the United States of America, exclusive of property exempt from 
execution and over and above all debts and labuilities. 

LOUIS MARSHALL. 
H. A. GREENE. 


Subscribed and sworn to before me this 28th day of July, 
LSS6., 
GS I’. D. MONCKTON, 


(‘ommassione )’ of [] S. (ireuil Cou re. District of California. 


indorsed: The form of the within bond and the sufficiency of 
the sureties thereon are hereby approve d. (Signed) Lorenzo Saw- 
yer, circuit judge. Filed July 28, 1886. L.S. B. Sawyer, clerk. 


Go In the Cireuit Court of the United States for the Northern 
District of California 


‘THe PEOPLE OF THE STATE OF CALIFORNIA ) 
rs. ~No. 3266. 


Tue CALIvorntiaA Pactric RAILROAD Company. } 


[, L. 8S. B. Sawver, clerk of the circuit court of the United States 
of the ainth judicial circuit in and for the northern district of Cal- 
ifornia, do hereby certify that the taoeaniea: chatpalannanna 
numbered from 1 to 68, inclusive, are a full, true, and correct copy 
of the record and of all proceedings in the above and therein-en- 
titled cause, and that the same together constitute the return to the 
annexed writ of error. 

Witness my hand and the seal of said circuit court this 2d day of 
Septem ber, A. D. 1886. 

[The Seal of the Circuit Court, District of Cal’a. ] 


L. S. B. SAWYER, Clerh 


10 UNrirep STATES OF AMERICA. 88: 


The President of the United States of America to the judges of the 
circuit court of the United States of the ninth judicial cireuit in 
and for the district of California, Greeting: 

Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said cireuit court before 
you, ee tween The People of the State of California, plaintiffs in error, 
and The California Pacific Railroad Company, defendant in error, a 
manifest error hath happened, to the great damage of the said plain- 
tiffsin error,as by his complaint appears, and it being fit that the error, 
if any there hath been, should be duly corrected, and full and speedy 


oo THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning tl.e same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at the city of Washington, in the District of Columbia, on the 
second Monday of October next, in the said Supreme Court to be 
there and then held, that, the record and proceedings aforesaid 
be[ing] inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 28th day of July, in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and eleventh. 

[The Seal of the Circuit Court, District of Cal’a. ] 
L. S. B. SAWYER, 
Clerk of the Circuit Court of the United States 
for the District of California. 


The above wr't of error is bereby allowed. 
LORENZO SAWYER, 
U. 8. Vireutt Judge, Ninth Judicial Cireutt. 


71 [Endorsed :] No. 3266. United States Supreme Court. 

The People of the State of California, plaintiffs in error, vs. 
The California Pacific Railroad Company, defendant inarror. Writ 
of error. Service of a copy of within admitted this day, 23 of 
Aug. 1886. H.5S. Brown, att’ys for def’tin error. Filed September 
2d,1886. L. 8. B. Sawyer, clerk. 


The Answer of the Judges of the Circuit Court of the United States for 
the District of California. 


The record and all proceedings of the plaint whereof mention is 
within made, with all things touching the same, we certify under 
the seal of our said court to the Supreme Court of the United States 
within mentioned, at the day and place within contained, in a cer- 
tain schedule to this writ annexed, as within we are commanded. 

[The Seal of the Circuit Court, District of Cal’a.] 

By the court: 


L. 5. B. SAWYER, Clerk. 


“2 UNITED STATES OF AMERICA, 88: 
‘To the California Pacific Railroad Company, Greeting: 

You are hereby cited and admonished to be and appear at 
the Supreme Court of the United States to be held at the city of 
Washington, in the District of Columbia, on the 11th day of Octo- 
ber, A. D. 1886, pursuant toa writ of error filed in the clerk’s office of 
the circuit court of the United States for the district of California, 
wherein The People of the State of California are plaintiffs in error 


J * 
we 
* * 
~~ 


THE CALIFORNIA PACIFIC RAILROAD COMPANY. 


and you are defendant in error, to show cause, if any there be, why 
the judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 28 dav. of July, 
A. D. 1886, and of the Independence of the United States the one 
hundred and eleventh. 

LORENZO SAWYER, 


U.S. Cireuit Judge for the District of California. 


19 Kudorsed 4 No. 3266. In the Supreme Court of the United 

States. The People of the State of California, pl’ ffs In error, vs. 
The California Pacific Railroad Company, def’t in error. Citation. 
Service of a copy of the within citation is hereby acknowledged this 
25d of Aug., 1886. H.S. Brown, att’y for def’t in error. Filed Sep- 
tember 2d. 1886. L.S. B. Sawver, clerk. 


Endorsed on cover: [Stamped :] Supreme Court U.S. Received 
Sept. 28, 1886. Clerk’s office. California C.C. U.S. No. 1038. The 
Peuple of the State of California, plaintiffs in error, vs. The California 
Pacific Railroad Company. Filed September 28, 1886. 
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IN THI 
Supreme Court of the Anited States, 


October Term 1887. 


The People ot the State of California. 
Plaintitts in Error. | = o 


rs 


The Central Pacitie Railroad Company. | 


The People of the State of Calitornia. 


) : a _ . 

enrages Error. \ No. 661. 

The Southern Pacific Railroad Company. | 

The People of the State of California. 
oe Error, \ No. 662. 

The Northern Railway Company. 

The People of the State of California. ] 

iy Dagrny el raga 

Plaintitts in Error. : No. 668. 


vs. 


The California Pacitic Railroad Company. | 


The plaintiff in error, the People of the State of Cali- 
fornia, now comes and files, in each of the above-named 
four cases, this motion to advance the same, respectively, 
for hearing and trial, and to set for trial such cases, re- 
spectively, at the time of, or immediately after, the hearing 
of case of The People of the State of California, plaint- 
itfs in error, v. The Central Pacific Railroad Company, 
No. 664, a motion to advance which last-named case has 
been heretoture filed in this Court, and the grounds of 
such motion are set forth therein in printed form. 

The said motion to advance said cases numbered 660, 


‘) 


661, 662, and 663 is submitted provisionally and on con- 
dition that the Court shall grant the motion to advance 
said cause No. 664. 

And the said plaintiff in error, in ‘the said first four 
above-named cases, assigns as ground for said motion to 
advance them, respectively— 

Ist. That each of the said four last-named cases involves, 
amongst others, the same constitutional questions as are 
stated and set forth in the said printed motion filed in said 
cause No. 664. 

2d. The said plaintiff in error assigns, as grounds for 
said motion to advance each of the said cases, to wit, 660, 
661, 662, and 663, the sume facts and considerations as 
are fully set forth in said motion heretofore filed to ad- 


vance said cause No. 664. 


SAMUEL SHELLABARGER. 
J. M. WIbson, 
Alt’ ys for ‘alifornia. 
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IN THE 


SUPREME COURT 


OF THE 


LINITED STATES. 
OCTOBER TERM, 1887.—No. 6883 


THE PEOPLE OF THE STATE OF 
CALIFORNIA, 
Plaintiff in Error, 
VS. 
THE CALIFORNIA PaciFic RAIL- 
ROAD COMPANY, 


Defendant in Error. 


Brief on Behalf of Defendant in Error. 


HARVEY S. BROWN. 


Counsel for Defendant in Error. 


SAN FRANCISCO : 
BACON & COMPANY, BOOK AND JOB PRINTERS, 


Corner Clay and Sansome Streets. 


on — 
— 


CE OI OO ese ace eet se 


IN THE SUPREME COURT 


OF THE 
UNITED STATES. 


Octoher Term, 1887 No. 6f 2 


1He PeUreas OF [HE SIATS 
OF CALIFORNIA, | 


Plaintiff in Error. 


THE CALIFORNIA PACIFIC 
RAILROAD COMPANY, 


Defendant in Error. 


BRIEF ON BEHALF OF DEFENDANT IN 
ERROR. 


Statement of Case. 

This action was commenced on the 23d day 
of February 1884, in the Superior Court of the 
City and County of San Francisco, by the People 
of the State of California against the California Pa- 
cific Railroad Company, to recover certain State 
and County taxes assessed bythe State Board of 
Equalization on the 18th of August, 1883, against 
the defendant in error. 


The case was removed to the Circuit Court of 


4 


the United States for the District of California. 
There judgment was rendered in favor of the de- 
fendant. 

The case in this Court stands upon the plead- 
ings and findings, and all of the questions involved 
are thereon raised. 

The answer consists of specific denials of all 
the matters which go to the validity of the assess. 
ment and tax, and those denials would, under the 
_practice in California, have been sufficient to raise 
every issue passed upon in the findings. (Record, 
Folios 7 and 8.) By separate answer substantial- 
ly the same issues were raised. (Record, Folios 
g to 26.) Tender of $15,580.53 was pleaded, 
(Record, Folios 27.) This tender was accepted, 
and the money paid. ‘(Record, Folios 57 and 


58.) 


Points. 


Tut ASSESSMENT 1S VOID, BECAUSE IT INCLUDES 
PROPERTY -WHICH, UNDER THE CONSTITUTION. 


THE STATE BOARD OF EQUALIZATION HAD 


No RIGHT TO ASSKSS. 


Section 10 of Article XIII of the Constitution 


of the State of California reads as follows: 


SECTION 10. “All property, except as herein- 
“atter in this section provided, shall be assessed 


i aaa i te 
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aS ee mere - + _ 


‘in the county, city, city and county, town, town- 
“ship or district in which it is situated, in the 
‘manner prescribed by law. The franchise, road- 
‘way, road-bed, rails and rolling stock of all rail- 
‘roads operated in more than one county in this 
‘State shall be assessed by the State Board of 
‘Equalization at their actual value, and the same 
“shall be apportioned to the counties, cities and 
“counties, cities, towns, townships, and districts 
“in which such railroads are located, in propor- 
‘tion to the number of miles of railway laid in such 
“counties, cities and counties, cities, towns, town- 
‘ships and districts.” 


Section 3065 of the Political Code of California, 
as amended March gth, 1883, so far as the same 


is material to the question, is as follows: 


‘3665. The State Board of Equalization must 
“meet at the State Capitol on the first Monday 
‘in August, and continue in oven session from 
‘day to day, Sundays excepted, until the third 
“Monday in August. At such meeting the 
‘ Board must assess the franchise, roadway, road- 
“bed, rails and rolling stock of all railroads oper- 
“ated in more than one county. Assessment 
“must be made to the corporation, person or asso- 
“ciation of persons owning the same, and must be 
‘made upon the entire railway within the State, 
‘and must include the right of way, bridges, cul- 
“verts, wharves and moles upon which the track 
‘is laid, and all steamers which are engaged in 


“transporting passengers, freights,and passenger 
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“and freight cars across waters which divide the 
“road. The depots, stations, shops and buildings 
“erected upon the space covered by the right of 
“ way are assessed by the Assessor of the County 
“wherein they are situate * * *. 

The fifth finding of fact (Transcript, folios 50 


and 51) reads as follows: 


‘if V 


“That on the 18th day of August, 1883, the 
‘State Board of Equalization of the State of Call- 
“fornia, pretending to act under and by virtue of 
“the powers coniterred upon it by Sec. 10 of Artt- 
“cle XIII of the Constiution of the State of Cal- 
“fornia, did make a pretended assessment for the 
‘purposes of taxation for the fiscal year of said 
“State then next ensuing, upon the franchise, 
“ roadway, roadbed, rails and rolling stock of said 

“railroad against defendant. Said pretended as- 
“sessment was not made separately upon the fran- 
“chise, roadway, roadbed, rails and rolling stock, 
“or any properties of said railroad, but all of 
‘said property was blended in making suid 
“assessment, which assessment was then and 
“there so entered upon the minutes of said Board. 
“Said assessment is the assessment upon which 
“the several taxes mentioned in the complaint 


“herein are based; and no other assessment than 
“the aforesaid was ever made of said property or 
“any part thereof, for said fiscal year. Said assess- 
‘ment included all property and kinds of property 


~ 


“mentioned in Section 3665 of the Political Code 
“of California, as amended Marchg, 1883, except 
‘ depots, stations, shops and buildings erected up- 


“on the space covered by the right of way, which 
“last mentioned property was assessed, as provid- 


“ed in said section, by local assessors.” 


Reading this finding in connection with section 
3005 of the Political Code, it appears that the 
State Board of Equalization, in making the as. 
sessment in question, followed the provisions of 
that section, and included within the assessment 
not only the property which it was authorized to 
include by the State Constitution, but property 
which the State Constitution provides shall be as- 
sessed by the local assessors; to wit, wharves and 
moles upon which tracks are laid, and steamers 
engaged in transporting freights and passengers. 

Section 3665 is clearly unconstitutional, and 
the assessment made in accordance with it must 
fall. This is no longer an open question; the 
principle involved having been determined by both 
this Court and the highest Court of the State of 
California. 

Santa Clara Co. vs. Southern Pacific R. R. Co., 
118 U.S. p. 394; Crty and County of San Fran- 
cisco vs. Central Pacific R. R. Co., 63 Cal. 467. 


LF A a 


LT. 


THE STATUTES UNDER WHICH THE PROCEEDINGS IN 
THIS CASE WERE INSTITUTED IN THE CourRT 
BELOW, AS WELL AS THE STATUTE IN FORCE 
WHICH PRESCRIBES THE MODE AND MANNER OI 
COLLECTING TAXES ASSESSED BY THE STATE BOARD 
OF EQUALIZATION, VIOLATE THE PROVISIONS OF THE 


STATE CONSTITUTION, AND ARE VOID. 


The laws in question are found in sections 
3666, 3667, 3668, 3669 and 3670 of the Political 
Code, as amended March gth, 1883. They are as 


follows : 


SEc. 3666. “ The State Board of Equalization 
‘“ must prepare each year a book to be called ‘ Rec- 
“ord of Assessment of Railways,’ in which must 
“be entered each assessment made by the Board, 
“either in writing, or by both writing and print- 
“ing. Each assessment so entered must be signed 
“by the Chairman and Clerk. The record of the 
‘apportionment of the assessments made by the 
“Board to the’ counties, and cities and counties, 
‘“must be made in a separate book. to be called 
“* Record of Apportionment of Railway Assess- 
“ments. In such last described book must be 
“entered the names of the railways assessed by the 
‘ Board, the names of the corporation to which 


‘‘or the name of the person or association to 
“whom each railway was assessed, the whole num- 
“ ber of miles of the railway in the State, the num- 
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* ber of miles thereof in each county, or city and 
“county, the total assessment of the franchise, 
* roadway, roadbed, rails and rolling stock for pur- 
“poses of State taxation, the amount of the ap- 
*portionment of such total assessment to each 
“county, and city and county, tor county and city 
“and county taxation. Before the third Monday 
‘of October of each year the Clerk of the State 
‘ Board of Equalization must prepare and trans- 
“mit to the Controller of State duplicates of the 
“* Record of Assessment of Railways, and ‘ Rec- 
“ord of Apportionment of Railway Assessments, 
“each certified by the chairman and clerk of the 
‘* Board, and to be known respectively as ‘ Duphi- 
“cate Record of Assessment of Railways, and 
“* Duplicate Record of Apportionmentof Railway 
“ Assessments. In the last named duplicate two 
“columns must be added, in one of which the 
“Controller must enter the State taxes due the 
“ State, upon the whole assessment, by each cor- 
“pordtion, person or association ; and in the other 
“the county or city and county taxes due upor 
‘the assessment apportioned to each county or 
‘city and county bv each corporation, person or 
‘association. The two duplicates constitute the 
“ warrant for the Controller to collect the state and 
‘county and city and county taxes levied upon 
“such property assessed by the Board, and the 


* 


‘amount of the apportionment of the assessment 
“to each county, and city and county, respective- 


ly.” (New section, approved March 9, 1883; 


- 


Statutes and Amendments 1883, p. 65; went into 
effect immediately.) 
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Sec. 3667. “When the Board of Supervisors 
“of each county, and city and county, to which 
“the State Board of Equalization has apportioned 
“the assessment of railways, shall have fixed the 
“rate of county, or city and county taxation, the 
“clerk of the Board of Supervisors must forth- 
“with, by mail, postage paid, transmit to the Con- 
“troller a statement of the rate of taxation levied 
“by the Board of Supervisors for county, or city 
“and county taxation. If the clerk fails to trans- 


‘ “mit such statement, the Controller must obtain 


“the information as to such rate of taxation from 
“other sources. On or before the fourth Monday 
“of October, the Controller must compute and en- 
“ter in separate money columns in the ‘ duplicate 
“ record of apportionments of railway assessments | 
“the respective sums, in dollars and cents, reject- 
“ing fractions of a cent, to be paid by the corpo- 
“ration, person, or association liable theréfor, as 
“the State tax upon the total amount of the assess- 
‘“ ment, and the county, or city and county tax upon 
“the apportionment of the assessment to each 
“county, and city and county, of the property as- 
‘‘sessed to such corporation, person, or associa- 
“tion named in said duplicate record.” (New sec- 
tion, approved March ot 1883; Statutes and 
Amendments, 1883, p. 65; went into effect immed- 
lately.) 


‘Sec. 3668. “ Within ten davs after the fourth 
“ Monday in October, the Controller must publish 
“a notice for two weeks, in one daily newspaper 
“of general circulation at the State Capital, and 


I] 


‘in two daily newspapers of general circulation 


oe 
“published in the city of San Francisco, specify- 
“ing: 

‘1. That he has received from the State Board 
“of Equalization the ‘duplicate record of assess- 
“ments of railways, and the ‘duplicate record of 
“ apportionment of railway assessments ; 

‘2. That the taxes are now payable, and will 
‘be delinquent on the last Monday in December 
“next, at 6 o'clock p. M., and that unless paid to the 
‘State Treasurer at the Capitol prior thereto, five 

per cent. will be added to the amount thereof. 
“On the last Monday in December of each year, 
“at 6 o'clock p. M., all of unpaid taxes are delin- 
“quent, and thereafter there must be collected by 
“the State. Treasurer, or other proper officer, an 
‘“ addition of five per centum, which sum, when col- 
“lected, must be set aside by the [Treasurer as a 
“fund with which to pay the contingent expenses 
‘of actions against any delinquents, the said ex- 
‘“ penses to be audited by the Board of Examin- 
“ers. When any taxes are paid to the State Treas- 
“urer by order of the Controller, upon assess- 
‘ments made and apportioned by the State Board 
“of Equalization, the Controller must forthwith 
“notify the Auditor and Treasurer, respectively, 
“of each county, and city and county, that such 
“taxes have been paid, and of the amount thereof 
“to which each county, and city and county, in- 
“terested, is entitled. [he State’s portion of the 
“taxes must be distributed by the Treasurer to 
“each fund entitled thereto, and the portion be- 
“ longing to the counties, and cities and counties, 
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‘must be placed in a fund to be called ‘ Rail- 
‘ way Tax Fund,’ to the credit of each county, and 
city aud county entitled thereto. When any 


a 
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‘taxes are placed in the ‘ Railway Tax Fund’ to 
* the credit of a county, or city and county, the 


° 


‘Controller, at the next settlement with the Con- 


- 


‘troller by the Treasurer of such county, or city 


‘and county. must draw and deliver to such Treas- 
“urer his warrant upon the State Treasurer for 
“the amount in the fund to the credit of such 


° 
. 


county or city and county.” 


SEC. 3669. “Each corporation, person, or as- 


- 


‘sociation assessed by the State Board of Equaliz- 


- 


‘ation must pay to the State Treasurer, upon the 
“order of the Controller, as other monies are re- 
“quired to be paid into the Treasury, the state 


- 
. 


and county, and city and county taxes, each 
‘year levied upon the property so assessed to it 
‘or him by said board. Any corporation, person, 
“or association dissatisfied with the assessment 
‘made by the board upon the payment of the tax- 
“es due upon the assessment complained of, and 
‘the five per cent. added, if to be added, on or 
‘before the first Monday in February, and the fil- 

ing of notice with the Controller of an intention 
“to begin an action, may, not later than the first 
“Monday of February, bring an action against 


. 


‘the State Treasurer, for the recovery of the 
‘amount of taxes and percentage so paid to the 
‘Treasurer, or any part thereof; and in the com- 
‘“ plaint may allege any fact tending to show the 
“illegality of the tax, or of the assessment upon 


' 
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which the taxes are levied, in whole or in part. 
A copy of the complaint and of the summons 


“must be served upon the Treasurer within ten 


~ 


‘days after the complaint has been filed, and the 
‘ Treasurer has thirty days within which to demur 
‘or answer. At the time the |reasurer demurs 


“or answers he may demand that the action be 


‘tried in the Superior Court of the County ot 
‘Sacramento. The Attorney General must defend 
‘the action. The provisions of the code of civil 


‘procedure, relating to pleadings, proofs, trials 
‘and appeals are applicable to the proceedings 
‘herein provided for. If the final judgment be 
‘against the Treasurer, upon presentation of a 
‘certified copy of such judgment to the Control- 


} 
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er. he shall draw his warrant upon the State 


‘Treasurer, who must pay to the plaintiff the 
‘amount of the taxes so declared to have been il- 


‘legally collected, and the cost of such action, 


audited by the Board of Examiners, must be paid 


“out of any money in the general fund of the 


[reasury, which is hereby appropriated ; and the 


‘Controller may demand and receive from the 


“county, or city and county interested the pro- 


‘portion of such costs, or may deduct such pro- 


portion from any money then or to become due 


‘to said county, or city and county. Such ac- 
‘tion must be begun on or before the first Mon- 


‘day in February of the year succeeding the year 


‘in which the taxes were levied. and a failure to 


‘ begin such action is deemed a waiver of the 


iohts of action.” 
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Src. 3670. “After the first Monday of Feb- 
“ruary of each year, the Controller must begin an 
“action in the proper court, in the name of the 
“ People of the State of California, to collect the 
“delinquent taxes upon the property assessed by 
“the State Board of Equalization. Such suit must 
“be for the taxes due the State, and all the coun- 
“ties and cities and counties, upon property as. 
“sessed by the Board of Equalization, and ap- 
“pearing delinquent upon the ‘ duplicate record 
“of apportionment of railway assessments. The 
“demands for state and county, and city and 
“county taxes may be united in one action. In 
“such action a complaint in the following form 


“is sufficient: 


[Title of Court. } 


“ The People of the State of California, 


vs. 
(Naming the Defendant). 
‘* Plaintiff avers that on the day of 


“in the year (naming the year), the State Board 
“of Equalization assessed the franchise, roadway, 
“roadbed, rails, and rolling stock of the defend- 
‘ant, at the sum of (naming it) doliars: That the 
“Board apportioned the said assesment as fol- 
“lows: To the county of (naming it) the sum of 
“(naming it) dollars, and so on (naming each 


“ county). 

“ That the defendant is indebted to plaintiff for 
“ state and county taxes for the year 18—, in the 
“following sums: For state taxes, in the sum of 
“(naming it) dollars; for county taxes of the 


* 
. 
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‘county of (naming it), in the sum of (naming it) 
dollars, etc., with five per cent. added for non- 
‘payment of taxes. Plaintiff demands payment 
‘for said several sums, and prays that an attach- 
“ment may issue in form as prescribed in Sec- 
‘tion 5: 10 of the ¢ code of Civil P ee 3 ve 
by the Controller or his Attorney. 
‘On the filing of such saan the clerk 
“must issue the writ of attachment prayed for, 
ind such proceedings shall be had as under 
writs of attachment issued in civil actions. No 
bond nor afhdavit previous to the issuing of the 
‘attachment is required. If in such action the 
plaintiff recover judgment, there shall be in- 
cluded in the judgment as counsel fees—and in 
‘case of judgment of taxes, after suit brought but 
‘before judgment, the defendant must pay as 
“counsel fees--such sum as the court may deter- 
‘mine to be reasonable and just. Payment of 
1e taxes or the amount of the judgment in the 
case must be made to the State lreasurer. In 
‘such actions the duplicate record ot assessments 
“of railways and the duplicate record of appor- 
tionment of railway assessments, or a Copy of 
‘them, certified by the Controller, showing unpaid 
‘taxes against any corporation, Dberson, OF asso- 
‘ciation, for property assessed by the State 
Hoard of Equalization, is prima tacie evidence 
‘of the assessment, the property assessed, the de- 
‘linquency, the amount of the taxes due and un. 
paid to the state, and counties, or cities and 
‘counties therein named, and that the corpora. 
‘tion, person or association is indebted to the 
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“people of the State of California in the amount 
“of taxes, state and county and city and connty 
“therein appearing unpaid, and that all the forms 
“of law in relation to the assessment and levy of 
‘such taxes have been complied with.” 

(New section, approved March 9g, 1883; Stat- 
utes and Amendments, 1883, 65; went into effect 


immediately.) 


The general laws of California provide for the 
assessment and collection of taxes, and also regu- 
late the practice of courts of justice. The Con- 
stitution of the State of California, Article IV, 
Section 25 provides: 

SEc. 25. ‘“ The legislature shall not pass local 
“or special laws in any of the following enumerat- 


“ed cases, that is to say: 


“ Third—RKegulating the practice of courts of 
a 
‘“ Tenth.—-For the assessment or collection of 


* taxes. 


The People of the State of California com- 
menced an action in a State Court, to recover the 
taxes claimed to be die from the railroad compan- 
ies for the fiscal year ending July rst, 1886. The 
companies demurred, and among other points, 
raised the one here stated. The demurrer was 
sustained, one of the ablest Judges in the State 


rendering an opinion, holding both upon principle 


and upon the authority of the decisions of the 


-_ 


highest Court of the State, that the laws in ques- 
tion were special. That they were within the in- 
hibition of the Constitution for two reasons: first, 
that they regulated the practice of Courts of 
justice ; and second, that they provided for collec- 
tion of taxes; neither of which could be done 
by special laws. 

From that judgment the People have taken an 
appeal to the Supreme Court of the State, where 


the case is now pending. 


III. 
THESE Points DECcIsIVvE. 

If these positions are tenable, there will be no 
occasion to consider the grave questions of con- 
stitutional law involved, for in that event the 
judgment can be affirmed, upon the ground that 
the assessment could not be the basis of a judg- 
ment against the defendant. 

Santa Clara Co. vs. S. P. R. RR, 198 U. 


5. p. 413. 


The Federal Questions Involved. 
There are certain Federal Questions which may 
be raised upon the record, and which will come 
to the Court for determination, if the case is not 


disposed of on the State questions, 


They are: 
1. That defendant's road is a part of a cun- 


tinuous postal and military route, constructed 
and maintained under the authority of the United 
States by means in part obtained from the gener- 
al Government; that the Company having, with 
the consent of the State, become subject to the 
requirements, conditions and provisions of the 
Acts of Congress, it thereby ceased to be merely 
a State corporation, and become one of the agen- 
cies or instrumentalities employed by the general 
Government to execute its constitutional powers ; 
and that the franchise to operate a postal and mil- 
itary route, for the transportation of troops, muni- 
tions of war, public stores, and the mails, being 
derived from the United States, cannot, without 
their consent, be subjected to State taxation. 

2. That a tax upon defendant's franchise is a 
tax upon Interstate Commerce. 

3. That the provisions of the Constitution and 
laws of California, in respect to the assessment 
for taxation of the property of railway corporations, 
operating railroads in more than one county, are 
in violation of the Fourteenth Amendment of the 
Constitution, in so far as they require the assess- 
ment of their property at its full money value, 
without making deduction, as in the case of rail- 


roads operated in one county, and of other cor- 


porations and of natural persons, for the value of 
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mortgages covering the property assessed; thus 
imposing upon the defendant unequal burdens, 
and to that extent denying to it the equal protec- 
tion of the law. 

4. Thatthe provisions of the Constitution and 
laws of California, which provide for the assess- 
ment of the property of railroad companies oper- 
ating in two or more counties, deny to such com- 
panies the equal protection of the law. 

5. That the provisions of the Constitution and 
laws of the State of California, which provide 
for the assessment of the property of railroad 
companies operating in two or more counties, 
would, if enforced, deprive such companies of 
their property without due process of law. 

These Federal Questions are presented in brief 
herewith filed in the case of the People of the 
State of California, Plaintiff in Error, against the 
Central Pacific Railroad Company, Defendant in 
Error, calendar No. 664, which case, under the 
order of this Court, will be argued with this. The 
defendant in error asks to be permitted to refer 
to the brief in that case and to make it part here- 
of. 


All of which is respectfully submitted. 
HARVEY S. BROWN, 


Counsel for Defendant in Error. 
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THE PEOPLE OF CALIFORNIA VS. CENTRAL PACIFIC R. R. CO. l 


Compla unt. 


1 In the Superior Court of the City and County of San 
Francisco, State of California. 


THe Peopie or THe STate or CALIFORNIA, Plaintiff, 
is. 


THe CENTRAL Paciric RAILROAD Company, Defendant. 


Plaintiff avers that on the 15th day of August, in the year eighteen 
hundred and eighty-five, the State board of equalization assessed the 
franchise, roadway, road-bed, rails, and rolling-stock of the defend- 
ant at the sum of $22,000,000.00. 

That the board apportioned the said assessment as follows: 

To the county of Alameda the sum of $2,867,953.00. 

To the county of Butte the sum of $1,545,233 

To the county of Fresno the sum of $2,096,710. 

To the county of Merced the sum of $1,261,940. 

To the county of Nevada the sum of $1,038,740. 

To the county of Placer the sum of $3,871,668. 

To the county of Sacramento the sum of $J 407,879. 

To the county of San Joaquin the sum of $1,948,711. 
2 To-the county of Santa Clara the sum of $291,877. 
To the county of Shasta the sum of $2,019,105. 

To the county of Sierra the sum of $738,825. 

To the county of Stanislaus the sum of $777,081. 

To the county of Sutter the sum of $545,385. 
OSS. 


To the county of Tehama the sum of $1,592, 
To the county of Tulare the sum of $434,582 
To the county of Yuba the sum of $544,952 
And to the city and county of San Francisco the sum of $84,473. 
That the defendant is indebted to plaintifl for State and county 
taxes for the year eighteen hundred and eighty-five in the following 
sums: 
lor State taxes in the sum of $119,680.00; for county taxes of the 
county of Alameda in the sum of $25,654.47 ; for county taxes of the 
county of Butte in the sum of $15,481.57; for couyty taxes of the 
county of Fresno in the sum of $24,257.97; for county taxes of the 
county of Merced in the sum of $15,849.97; for county taxes of 
the county of Nevada in the sum of $20,317.75; for county taxes of 
the county of Placer in the sum of $54,048.49; for county taxes of 
the county of San Francisco in the sum of $12,583.69 ; for county 
taxes of the county of San Joaquin in the sum of $10,727.14; for 
county taxes of the county of Santa Clara in the sum of 
3 $1,802.25; for county taxes of the county of Shasta in the 
sum of $34,445.93; for county taxes of the county of Sierra 
in the sum of $1,665.55 ; for county taxes of the county of Stanislaus 
in the sum of $1,186.10; for county taxes of the county of Sutter in 
the sum of $2,080.91 ; for county taxes of the county of Tehama in 
the sum of $20,176.00; for county taxes of the county of Tulare 
in the sum of $ $4, 152.69; for county taxes of the county of Yuba in 
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the sum of $8,037.00; for city and county taxes of the city and 
county of San Francisco in the sum of $886.04; with five per cent. 
added to each of said several sums for non-payment of taxes. 

Plaintiff demands judgment for said several sums with five per 
cent. added thereto, and costs and counsel fees as allowed by law, 
and prays that an attachment may issue in form as prescribed in 
section five hundred and forty of the code of civil procedure. 

D. M. DELMAS, 
Attorney for Plaintiff and the Controller. 


(Endorsed :) Filed M’ch 10th, 1886. James J. Flynn, clerk, by 
E. P. Casserly, deputy clerk. 


4 Summons. 


In the Superior Court in and for the City and County of San 
Francisco, State of California. 


THe PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
vs. 
THe CentTrRAL Pacrric RAILROAD Company, Defendant. 


Action brought in the superior court, city and county of San Fran- 
cisco, State of California, and the complaint filed in said city and 
county of San Francisco, in the office of the clerk of said superior 
court. 


The People of the State of California send greeting to the Central 

Pacific Railroad Company, defendant: 

You are hereby required to appear in an action brought against 
you by the above-named plaintiff in the superior court, city and 
county of San Francisco, State of California, and to answer the 
complaint filed therein within ten days (exclusive of the day of 
service) after the service on you of this summons, if served within 
this county, or, if served elsewhere, within thirty days, or judgment 
by default will be taken against you, according to the prayer of said 


complaint. 
The said action is brought to obtain a judgment against 
D you for delinquent taxes for the year 1885, in the following 


sums: lor State taxes in the sum of $119,650.00; for county 
taxes for the county of Alameda in the sum of $23,654.47; for the 
county of Butte in the sum of $15,481.57; for the county of Fresno 
in the sum of $24,237.97; for the county of Merced in the sum of 
$15,849.97 ; for the county of Nevada in the sum of $20,317.75; for 
the county of Placer in the sum of $54,048.49; for the county of 
Sacramento in the sum of $12,583.69; for the county of San Joaquin 
in the sum of $10,737.14; for the county of Santa Clara in the sum 
of $1,802.25; for the county of Shasta in the sum of $34,445.93; 
for the county of Sierra in the sum of $1,665.55; for the county of 
Stanislaus in the sum of $5,186.10; for the county of Sutter in the 
sum of $2,080.91 ; for the county of Tehama in the sum of $20,176.00; 
for the county of Tulare in the sum of $4,152.69; for the county of 
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Yuba in the sum of $8,037.00, and for city and county taxes of the 
city and county of San Francisco in the sum of $886.04, with five 
per cent. added to each of said several sums for non-payment of 
taxes and for costs and counsel fees, as provided by law; all of which 
is more particularly set out in the complaint herein, to which your 

attention is particularly directed. And you are hereby noti- 
6 fied that if you fail to appear and answer the said complaint, 

as above required, the said plaintiff will take judgment 
against you for the sum of $375,013.47, with 5% added thereto, and 
also for costs and counsel fees as provided by law. 

Given under my hand and the seal of the said superior court, at 
the city and’county of San Francisco, State of California, this 10th 
day of March, in the year of our Lord one thousand eight hundred 
and eighty-six. 

JAMES J. FLYNN, Clerk, 
By KX. P. CASSERLY, Deputy Clerk. 


STATE OF CALIFORNIA, 
City and County of San Francisco, | 


SS 


George Lezinsky, being duly sworn, deposes and says that he is 
and was, at and before the several times hereinafter mentioned, a 
citizen of the United States, over the age of eighteen years, a resident 

of the city and county of San Francisco, and not a party to 
7 the within-entitled action, and competent to be a witness on 

the trial thereof; that on the 10th day of March, 1886, he 
served the annexed summons on the defendant, The Central Pacific 
Railroad Company, a corporation, by delivering personally to and 
leaving with Edward H. Miller, Jr., as secretary of said corporation 
defendant, at the city and county of San Francisco, a copy of said 
summons attached to a copy of the complaint in said action. 


GEO. LEZINSKY. 
Subscribed and sworn to before me this 10th day of March, 1886. 
[ NOTARIAL SEAL. | LEE D. CRAIG, 
Notary Public. 
(Endorsed :) Filed March 11, 1886. Jas. J. Flynn, clerk, by R. 
McCord, deputy clerk. 


8 Order Assigning Cause. 


In the Superior Court in and for the city and County of San Fran- 
cisco, State of California. 
Tue Peopte, Plaintiff, vs. Cen. Pac. R. R., Defendant. 
The above-entitled cause is assigned department No. 5. 


Dated March 10th, A. D. 1886. 
M. A. EDMUNDS, 


Presiding Judge. 


(Endorsed :) Filed March 10th, 1886. Jas. J. Flynn, clerk, by L. 
J. Welch, deputy clerk. 
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9 Controller's Authorization to Bring Action. 
OFFICE OF THE STATE CONTROLLER. 


I do hereby authorize and appoint D. M. Delmas, Esq., as attorney 
to begin in the proper court an action in the nameof The People of 
the State of California against The Central Pacific Railroad Com- 
pany to collect the delinquent taxes for the year 1855 upon the prop- 
erty of said company assessed by the board of equalization. I also 
authorize the said attorney to sue out attachments and to take all 
other steps necessary to the collection of said taxes. 

Sacramento, March Ist, 1856. 

JOHN P. DUNN, 


Controller. 


(Endorsed :) Filed Mar. 10, ’86. Jas. J. Flynn, clerk, by L. J. 
Welch, deputy clerk. 


10 Answer of C. P. R. R. Co. 


In the Superior Court of the City and County of San Francisco, 
State of California. 


THe PEOPLE OF THE STATE CALIFORNIA, Plaintiff, 
vs. No. 17239. 
Tue CentrRAL Paciric RAILROAD Company, Defendant. 


[. 


The defendant, answering the complaint of the plaintiff in this 
action, alleges that before commencement of this action the said 
plaintiff commenced an action in this court against this defendant 
upon the said identical cause of action in the complaint in this 
present suit mentioned. 

And this defendant further says that the parties in this and the 
former suit are the same, and not other or different parties, and that 
the said former suit so brought and prosecuted against it, the said 
defendant, by the said plaintiff, as aforesaid, is still pending and 
undetermined in this court, 


11 IT. 


For a further, separate, and distinct answer to said complaint, de- 
fendant denies each and every allegation had, made, or contained 
therein. 

Defendant denies that on the 15th day of August, in the year 1885, 
or at any other time, the State or any other board of equalization 
assessed the franchise, roadway, road-bed, rails, or rolling-stock, or 
any other property of defendant at the sum of $20,000,000.00 or any 
other sum. 

Denies that said or any board apportioned said pretended or any 
assessment to the county of Alameda the sum of $2,867,953.00 or 
any other sum; to the county of Butte the sum of $1,545,000 or any 
other sum; to the county of Fresno the sum of $2,096,710.00 or any 
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other sum; to the county of Merced the sum of $1,261,940.00 or any 
other sum ; to the county of Nevada the sum of $1,038,740 00 or any 
other sum; to the county of Placer the sum $3,871,668.00 or any 
other sum; to the county of Sacramento the sum of $1,407,879 or 

any other sum; to the county of San Joaquin the sum of 
12 $1,948,711.00 or any other sum; to the county of Santa Clara 

the sum of $291,877 or any other sum; to the county of Shasta 
the sum of $2,019,105 or any other sum; to the county of Sierra the 
sum of $73,528 or any other sum; to the county of Stanislaus the 
sum of $777,081.00 or any other sum; to the county of Sutter the 
sum of $343,585.00 or any other sum; to the county of Tehama the 
sum of $1,392,083 or any other sum; to the county of Tulare the 
sum of $454,382.00 or any other sum; to the county of Yuba the 
sum of $544,952 or any other sum, or to the city and county of San 
Francisco the sum of $84,473 or any other sum. 

Denies that said pretended assessment was apportioned to either 
or any of suid counties in either or any of said sums. 

Defendant denies that it now is or ever has been indebted to plain- 
tiff jor State or county or any taxes for the year 1885, or any other 
year, as set out in his said complaint or otherwise or at all. Denies 
that it is indebted to plaintiff for State or county or any taxes for 
for said—year for State taxes in the sum of $119,680 or any other 

sum; for county taxes of the county of Alameda in the sum 
13 of $23,654.41 or any other sum; for county taxes of the county 

of Butte in the sum of $15,481.54 or any other sum ; for 
county taxes of the county of Fresno in the sum of $24,237.97 or 
any other sum ; for county taxes of the county of Merced in the sum 
of $15,849.97 or any othe rsum; for county taxes of the county of 
Nevada in the sum of $20,317.75 or any other sum; for county taxes 
of the county of Placer in the sum of $54,048.49 or any other sum ; 
for county taxes of the county of Sacramento in the sum of $12,583.69 
or any other sum ; for county taxes of the county of San Joaquin in 
the sum of $10,727.14 or any other sum; for county taxes of the 
county of Santa Clara in the sum of $1,802.25 or any other sum ; 
for county taxes of the county of Shasta in the sum of $34,445.73 or 
any other sum ; for county taxes of the county of Sierra in the sum 
of $1,665.55 or any other sum ; for county taxes of the county of 
Stanislaus [in] the sum of $5,186.10 or any other sum ; for county 
taxes of the county of Sutter in the sum of $2,080.91 or any other 

sum ; for county taxes of the county of Tehama in the sum 
14 of $20,176.00 or any other sum; for county taxes of the 

county of Tulare in the sum of $4,152.69 or any other sum; 
for county taxes of the county of Yuba in the sum of $8,037.00 or 
any other sum, or for city and county taxes of the city and county 
of San Francisco in the sum of $886.04 or any other sum. Denies 
that it is indebted to plaintiff in the sum of five or any per cent. 
added to each or any of said sums, or any other sums, for non-pay- 
ment of taxes or otherwise, or at all. 

Defendant refers to and makes part of this subdivision the matter 
stated in subdivisions 3 to 36 of this answer. 
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And for further and separate answer defendant avers as follows: 
IT. 


Defendant a corporation—lIts place of business—Line of road—Stock- 
holders. 


The defendant is a corporation exist'ng under the laws of the 
United States and of the State of California (as will hereafter more 
fully appear), and as such has been for many years past, and still 

is (except in the respect hereinafter stated), the owner of a line 
15 of railroad known as the Central Pacific railroad, extending 

from the Pacific Ocean across the State of California and the 
State of Nevada to Ogden, in the Territory of Utah. The principal 
place of business of defendant now is, and for many years last past 
has been, in the city of San Francisco, State of California. Some of 
its stockholders and members now are, and ever have been, citizens 
of the United States, and some of its stockholders and members now 
are, and ever have been, citizens of the United States, resident in 
States other than the State of California. 


IIT. 
Length of road in the several counties. 


The total length of said railroad in said State of California is 
640.68 miles,and the length thereof in the respective counties through 
which it passes is as follows: In the county of San Francisco, 2.46 
miles; in the county of Alameda, 83.52 miles: in the county of 
Santa Clara, 8.50 miles; in the county of San Joaquin, 56.75 miles; 
in the county of Sacramento, 41 miles; in the county of Placer, 112.75 
miles; in the county of Nevada, 30.25 miles ; in the county of Sierra, 

2.15 miles; in the county of Yuba, 15.87 miles; in the 
16 county of Sutter, 10 miles; in the county of Butte, 45 miles ; 

in the county of Tehama, 40.54 miles;.in the county 
of Shasta, 58.80 miles; in the county of Stanislaus, 22.63 miles; in 
the county of Merced, 36.75 miles; in the county of Fresno, 61.06 
miles, and in the county of Tulare, 12.65 miles. The length of said 
road from the city of Sacramento, through the counties of Sacra- 
mento, Placer, Nevada, and Sierra, to the eastern boundary of said 
State, is 186.25 miles. 


[y. 
Purpose of the formation of the C. P. R. R. Co. of California. 


On the 28th day of June, 1861, a corporation was formed and 
organized under the laws of the State of California under the cor- 
porate name of the Central Pacific Railroad Company of California. 
Said corporation was formed for the purpose of constructing, own- 
ing, and operating a line of railroad and telegraph, commencing at 
the city of Sacramento,in said State, and running thence through the 
counties of Sagramento, Placer, Sierra, and Nevada tu the eastern 
boundary of said State, in the expectation that its proposed railroad 
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would, when constructed, constitute part of a line of railroad 

17 extending from the Missouri river to the Pacific Ocean, which 

, line, [ as | was then supposed, was about to be constructed 

under the legislative supervision and authority of the Government 

of the United States, and which line of railroad was afterwards so 
constructed. 


V. 
Act of Congress of July 1st, 1862—Pacifiec railroad act. 


On or about the Ist day of July, 1862, the Government of the 
United States undertook to construct, or to cause to be constructed, 
a line of railroad from the Missouri river to the Pacific Ocean, and 
to that end Congress passed an act entitled “An act to aid in the 
construction of a railroad from the Missouri river to the Pacific 
Ocean, and to secure to the Government the use of the same for 
postal, military, and other purposes.” ‘To said act defendant here 
refers by title and makes ita part of this answer. (See United 
States Statutes, vol. 12, page 489.) 

by said act certain persons therein named were made and erected 

into a corporation under the name and style of the “ Union 
LS Pacific Railroad Company,” and said corporation was author- 
ized and em powered to construct, own, and operate a line 
of railroad and telegraph from the Missouri river to the Pacific 
Ocean. 
VI. 
Like privileges and immunities granted to defendant. 


To facilitate the construction of said road, the Government of the 
United States, by said act of Congress, adopted the said Central Pa- 
cific Railroad Company of California as the Instrument or agent of 
the United States, and conferred upon it the same powers and 
clothed it with the same privileges and immunities which it con- 
ferred upon and clothed the said Union Pacific Railroad Company 
with, except that the said Central Pacific Railroad Company of Cal- 
ifornia was to commence the construction of said railroad at the | 
Pacific Ocean and build east until it met the said Union Pacific 
railroad, building west. 


VIL. 


Act of Congress of July 2d, 1864—Amendment. 


~ 
On or about the 2d day of July, 1864, Congress passed an 
19 act entitled “An act to amend an act entitled ‘An act to aid in 
the construction of a railroad and telegraph line from the 
Missouri river to the Pacific Ocean, and to secure to the Government 
of the United States the use of the same for postal, military, and 
other purposes, approved July 1, 1862.” ‘To said act defendant here 
refers by title, and makes the same a part of this answer. (See 13 
United States Statutes at Large, page 356.) 
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VITL. 
Intent of Congress in passing acts of 1861 and 1864. 


The intent and purposes of Congress in passing said acts was to 
secure the completion of a railroad from the Missouri river to the 
Pacific Ocean, and to secure the use thereof, for all time to come, to 
the Government of the United States for the transportation of its 
mails, troops, munitions of war, and public stores. 

IX. 
C. P. R. R. Co. accept terms offered by Congress. 
Said Central Pacific Railroad Company of California filed in the 
Department of the Interior its acceptance of the terms and 
20 conditions of said act of Congress of July Ist, 1861, within the 
time therein designated. 


A. 
Transfer of rights to W. P. R. R. Co. 


On or about the 3lst of October, 1864, said Central Pacific Rail- 
road Company of California sold and assigned all its rights under 
the aforesaid acts to a corporation then existing under the laws of 
the State of California, and known as the Western Pacific Railroad 
Company, so far as said rights related to the construction of said 
railroad and telegraph between the cities of San Jose and Sacra- 
mento, in said State of California. Said assignment was ratified 
and confirmed by the United States by an act of Congress passed 
on the 3d day of March, 1865, entitled “An act to amend an act en- 
titled ‘An act to aid in the construction of a railroad and telegraph 
line from the Missouri river to the Pacific Ocean, and to secure to 
the Government the use of the same for postal, military, and other 
purposes, approved July Ist, 1862, and to amend an act amendatory 
thereof approved July 2d, 1864.’” To said act defendant here re- 

fers by title, and makes the same a part of this answer. (See 
21 13 United States Statutes at Large, page 504.) 
Al. 
Railroad completed. 

The said line of railroad, from the Pacific Ocean to Ogden, in 
Utah Territory, was completed and put in operation in 1869, and 
has been in operation from that time until the present, and still is 
in operation, and the whole of the railroad mentioned in the said 
acts of Congress have long since been completed, and is now, in ac- 
cordance with the spirit and intent of said acts of Congress, operated 
as one continuous line from the Missouri river to the Pacific Ocean, 
and is so operated and maintained for the uses and purposes men- 
tioned in said acts, and the corporations in charge thereof, includ- 
ing this defendant, are agents of the Federal Governiment charged 
to carry out the purposes of said Government as expressed in said 
acts of Congress. 
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XII, 
Consolidation. 


In August, 1870, acting under the said acts of Congress, said 

Central Pacific Railroad Company of California and the said 

22 Western Pacific Railroad Company formed themselves into 

one corporation under the name of the Central Pacifie Rail- 

roid Company. Said company is the defendant herein, and as the 

agent and instrument of the Federal Government has from the 

completion of said railroad as aforesaid until the present time owned 

(except in the respect hereinafter stated) and operated said railroad 

under and by virtue of said acts of Congress, and for the uses and 
purposes therein mentioned. 


XIII. 
[Indebtedness secured by mortgage. 


The bonds loaned by the United States under said acts of Con- 
gress of July Ist, 1862, and July 2d, 1864, to said Central Pacific 
Railroad Company of California were about twenty-seven millions 
of dollars. No part of said loan, except a portion of the accruing 
interest thereon, has been paid, but the same now is, and for more 
than five years last past has been, outstanding. ‘To secure the pay- 
ment of the same the United States now have, and ever since the 

issue of said bonds have had, a lien by mortgage upon the 
23 said railroad, its rolling-stock, fixtures, and franchises. By 

said act of Congress of July 2d, 1864, said Central Pacifie 
Railroad ‘Company of California was authorized to issue its bonds 
in an amount equal to said United States bonds, and to secure the 
payment of the same by a mortgage upon its said road, telegraph, 
franchises, and properties. Under the provisions of said act said 
bonds, to the amount of more than five thousand dollars per mile, 
were issued before the first day of January, 1875, and the payment 
of the same was secured by a mortgage made by said company upon 
its said railroad, rolling-stock, and franchises. Said bonds are un- 
paid and outstanding, but are not yet due, and the same now are, 
and ever since their issue have been, secured by the mortgage afore- 
said. Many of said bonds now are, and ever have been, owned by 
citizens and bona fide residents of the State of California, while other 
of said bonds now are, and ever have been, owned by citizens of the 
United States, bona fide residents of States other than California. 
24 XIV. 

Land mortgage. 

To further aid in the construction of its railroad, hereinbefore de- 
scribed, the defendant, on the first dav of October, A. D. 1870, made, 
executed, and delivered a mortgage covering all its said lands ac- 
quired under the acts of Congress aforesaid in the sum of ten million 
of dollars. Said mortgage was duly acknowledged and filed for 
record in the office of the county recorder of the several counties in 
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which said land is situated, a copy of which is hereto annexed, 
marked “ Exhibit A,” and made a part hereof. To secure the pay- 
ment of said mortgage the defendant issued bonds in the amount of 
ten millions of dollars. .A part of said bonds have been redeemed, 
but there still remains due and unpaid $4,630,000, which is a valid 
and subsisting lién upon all of said lands. Said unpaid bonds now 
are and ever have been owned and held by citizens and bona fide 
residents of the State of California; and some of said bonds now are 
and ever have been owned by citizens of the United States, 

25 bona fide residents of States other than the State of California. 
The lands covered by said land mortgage are situate in the 

States of California and Nevada and the Territory of Utah. The 
aggregate amount of said lands in the State of California is 405,934.26 
acres. Said lands are situated in the following counties in the 
quantity herein set out, as follows: In Sacramento county, 178 acres; 
in Placer county, 19,862 acres; in Nevada county, 28,042 acres; in 
Sierra county, 7,007 acres; in Yuba county, 25,642 acres; in Sutter 
county, 2,518 acres; in Butte county, 120,115 acres; in Tehama 
county, 97,324 acres; in Shasta county, 68,117 acres; in Colusa 
county, 476 acres; in El Dorado county, 31,927 acres; in Plumas 
county, 6,664 acres; in Yolo county, ;*s%; acres. | 


XV. 
Mortgaged lands. Mode and manner of assessment. Payment of 
taxes. 


The lands mentioned in the preceding subdivision are not and 
never have been in any way connected with the railroad business of 
the defendant. They are agricultural and grazing lands held, owned, 

and used for farming and grazing purposes. 
26 Said lands and all of them, for each of the years 1880, 

1881, 1882, 1883, 1884, and 1885, were assessed by the as- 
sessors of the respective counties in which they are situated at their 
full cash value, and no deduction from said value was made or al- 
lowed on account of said mortgage or the indebtedness secured 
thereby ; on the contrary, the laws of the State of California under 
which said assessors acted in making said assessments prohibited any 
deduction from said values on account either of the mortgages or 
the indebtedness secured thereby. 

In each of said years the defendant paid in full, at the time the 
same became payable, all the taxes levied upon said lands, amount- 
ing in the aggregate, for State, county, and municipal purposes, to 
about $160,000.00. 

The laws of the State of California then and ever since in force 
provide that in the assessment and valuation of lands of like char- 
acter and situation and in every respect similar both in quality and 

use, not owned by railroad or other quasi public corporations, 
27 a mortgage thereon by which a debt is secured shall, for the 
purposes of assessment and taxation, be deemed and treated 
as an interest in the property affected thereby, and that in the as- 
sessment and valuation of such property for the purposes of taxa- 
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tion the value of.said mortgages shall be deducted therefrom and 
the owner of said lands or property only assessed .and taxed for 
the value in excess of the value of the mortgage. 

To assist the assessor in the performance of his duties and to en- 
able him to make the deductions aforesaid the laws of the State of 
California make it the duty of the recorder of each county, annually, 
on or before the first Monday in April, to transmit to the assessor 
a complete abstract of all mortgages by which any debt is secured 
remaining unsatisfied on the records of his office at 12 o’clock me- 
ridian on the first Monday of March of said year; and it is further 
provided by said laws that should any such list be found to con- 
tain any instrument relating to lands situated in more than one 

county it shall be the duty of the assessor to transmit to the 


28 State board of equalization all information relating thereto, 
and it shall be the duty of the State board to attach an ap- 
portionment of valuation of such instrument to be assessed in each 


county, and to transmit to the assessor of each county mentioned as 
uffected in said instrument a statement of valuation of assessment 
to be levied against said instrument in such county. (Political 
Code, sect. 3678.) 

In the matter of the valuation of its said lands for the purposes 
of taxation the defendant is and ever has been deprived of all the 
benefits of the said laws-which provide for the deduction of indebt- 
edness secured by mortgage from the valuation of lands by reason 
of the provisions of section 4 of article XIII of the constitution of 
the State of California and the action of assessors in pursuance 
thereof, while all natural persons and all corporations not quasi- 
public within the State of California are entitled to receive and do 
receive the full benefit of said laws and the deductions required to 
be made thereunder. 


AVI. 
Property belongi he U. S. exempt from taxati 
roperty belonging to the U. 5. exempt from taxation. 


29 That under said constitution all property belonging to the 
United States is exempt from taxation. 


XVII. 
Assessment by State board of equalization. 


On the 15th day of August, 1885, the State board of equalization 
of the State of California, pretending to act under and by virtue of 
the powers conferred upon it by section 10 of article XIII of the 
constitution of the State of California, did make a pretended assess- 
ment for the purposes of taxation for the fiscal year of said State 
then next ensuing upon the franchise, roadway, road-bed, rails, and 
rolling-stock of said railroad against defendant. Said pretended as- 
sessment was not made separately upon the franchise, roadway, road- 
bed, rails, and rolling-stock, or any properties of said railroad, but 
all of said properties were blended together in making said assess- 
ment, which assessment was then and there so entered upon the 
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minutes of said board. Said assessment is the assessment upon 
which the several taxes mentioned in the complaint herein are 

based, and no other assessment than the aforesaid was ever 
30 made of said property or any part thereof for said fiscal year. 

Said assessment included all property and kinds of property 
mentioned in section 3665 of the Political Code of California as 
amended March 9th, 1883, except depots, stations, shops, and huild- 
ings erected upon the space covered by the right of way, which last- 
mentioned property was assessed, as provided in said section, by 
local assessors. | 

XVIII. 


State board pretended to assess the whole of said property to 
defendant. 


The State board of equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the full 
cash value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises, as described in said section 3665, without deducting 
therefrom the value of the mortgage, or any part thereof, given and 
‘existing thereon as aforesaid to secure the indebtedness of said com- 
pany to the holders of said bonds, notwithstanding, as defendant 
avers, they had full knowledge of the existance of such mortgage. 


XIX. 
ol State board did not treat said mortgage as an interest in the 
property. 


In making said pretended assessment the said State board of 
equalization did not deem or treat said mortgages as an interest in 
said property, but did assess the whole value of said property to the 
defendant in the same manner it would have done had there been 
no mortgages thereon. 

XX. 
Authority exercised by State board violates provisions of Fourteenth 
Amendment. 


Under the constitution of the State of California the board of 
supervisors of the several counties of the State constitute boards of 
equalization for their respective counties, whose duty it is to equal- 
ize the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails, and rolling-stock of railroads 
operated in more than one county of the State, and to such boards 
the owners of all property, except as above stated, have the right 
and privilege to apply for the correction of their assessments, and 
have the right and privilege of a hearing before the said local boards 

of equalization. By the provisions of the constitution of Cal- 
o2 ifornia and the laws in pursuance thereof this right and privi- 
lege, or any right or privilege, to be heard in relation to assess- 
ments, is denied to defendant in respect to the property in question. 
All of which, defendant avers, is contrary to the provision of the 
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Fourteenth Amendment to the Constitution of the United States, 
which declares that no State shall deny to any person within its 
jurisdiction the equal protection of the laws. 


XXII. 
Further violation of the Fourteenth Amendment. 


The power conferred upon the State board of equalization by 
section ten of article XIII of the constitution of California violates 
the provision of the Fourteenth Amendment to the Constitution of 
the United States, which declares that no State shall deprive any 
person of life, liberty, or property without due process of law; for 
that said section, as to such power, is self-executing and complete, 
and does not provide for personal or other notice to be given to the 
parties to be affected by the exercise of such power, and does not 
provide for a full or any opportunity of time, place, or tribunal 

for such parties to be heard in defense of their rights, and 
Bo hence, under'and by said provision of the constitution of the 

State of California, the liability of owners of such property 
to taxation and the amount thereof may be fixed without notice to 
them or an opportunity to he heard. 


pe ais 
Further discrimination. 


The provisions of section four of the constitution of the State of 
California providing for the assessment of the property of railroad 
— other quasi- public corporations is in contravention of the pro- 
visions of said Fourteenth Amendment of the.Constitution of the 
United States, in that it discriminates against such corporations, in 
this tbat whereas, under said section four of said article XIII of the 
constitution of the State of California, if the property of natural per- 
sons or corporations, not quasi public, has a mortgage, lien, or in- 
cumbrance thereon they are not liable to assessment or taxation 
upon such property, but only upon the value of their interest in such 
property over and above the value of such mortgage, lien, or in- 
cumbrance, whereas, in the case of the property of railroad 
o4 and other quasi-public corporations, no such allowance or de- 
duction is made, had, or allowed with respect to any mort- 
gage, lien, or incumbrance there may be upon such property, and 
also in this that while the tenth section of article XIII of the con- 
stitution of the State of California provides the same mode for the 
assessment of the franchises, roadway, road-bed, rails, and rolling- 
stock of all railroads operated in more than one county, whether 
such property be owned by railroad or other quasi-public corpora- 
tions or by private corpor: ations or by natural persons, yet section 
four of article XIII of said constitution pe rmits or allows indebted- 
ness secured by mortgage, trust deed, or otherwise to be deducted 
from the value of such property only when it is owned by natural 
persons or corporations not quas! public, and denies such deduction 
when the property is owned -by railroad or other quasi-public cor- 
porations. 


i 
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XXITTI. 
Section 10 of article XIII of said constitution of California pro- 
vides that all property, except the franchise, roadway, road-bed, 
rails, and rolling-stock of all railroads operated in more than 
OO one county in the State shall be assessed in the county, city, 
city and county, town, tuwnship, or district in which it is 
situated in the manner prescribed by law. 

The laws of said State prescribe that all property, except that 
above mefitioned, shall be assessed in the county in which it is situ- 
ated by an assessor elected by the people of such county. 

The assessors of the several counties in the State of California 
have, as the defendant is informed and believes, and so avers, in 
ach year since the adoption of said constitution, assessed all moneys, 
credits, bonds, and stock, dues, franchises, and all other matters and 
things, real, personal, and mixed, capable of private ownership, situ- 
ated in their said counties, and all dues and credits held, owned, or 


_in the possession of persons resident in said county to such persons. 


Said assessors for each of said years have assessed to the owners 
and holders thereof in their respective counties the indebtedness 
of the defendant secured by the mortgage herein mentioned, but 
never have, nor does the law permit them so to do, made any de- 

duction from the assessment of any of the property of this 
36 defendant on account of the assessments made as aforesaid to 
the holders of such indebtedness. 


+eees 
Further discrimination. 


All owne-s of railroad property operated in more than one county, 
by virtue of said section ten of article XIII, are denied any protec- 
tion from the laws of the State of California, which— 

(a.) Require that property shall be taxed in proportion to its 

ralue. 

(b.) Require such proportions to be ascertained by a general law. 

(c.) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d.) Give an appeal from the assessor to boards of equalization. 

(e.) Require the assessment to be made in the county, and pro- 
hibit its being made in localities distant from the situs of the prop- 
erty. 

(f.) Which prescribe mode and manner of the assessment. 

And defendant avers that at and before and ever since the adop- 

tion of the constitution of California now in force there were 
O7 and are existing under the laws of said State corporations of 

various kinds, formed for the purpose of and actually operat- 
ing and doing business and holding and using and operating prop- 
erty in more than one county in said State, and that at all of said 
times there were and there now are divers natural persons, resi- 
dents of said State, operating property in more than one county in 
said State, and that at all of said times there were and now are 
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railroads owned by corporations formed under the general laws of 
said State, and also by natural persons, which are only operated in 
one county; that by the provisions of section ten of article XIII 
of said State constitution persons operating railroads in more than 
one county In the State have been singled out from all other per- 
sons operating property in more than one county and denied the 
right, common to all other persons, to appeal for relief from over- 
valuations of their property by assessors to the local board of 
equalization, and denied the rights and privileges accorded by the 
laws to all other persons in that respect. 
Corporations in said State of California now are and ever 

38 have been formed under general laws relating thereto, and 

railroad and all other corporations, except publie COrpora- 
tions formed or organized for the government of a portion of the 
State, how are and ever have been designated by the laws of Cali- 
fornia as private corporations. Under the provisions of the laws 
relating to the formation of private corporations such corporations 
may be formed for any purpose for which individuals or natural 
persons may lawfully associate themselves together; and there now 
exists in California, and ever have existed, corporations formed 
under said laws for fire, marine, mutual life, health, and aecident 
insurance, building, constructing, and operating railroads, wagon 
roads, telegraphs, bridges, ferries, wharves, chutes, and piers; and 
for constructing and operating canals; for the purposes of acquiring 
lands in large tracts and distributing them as homesteads among 
the corporators; for savings and loans, for mining, for the sale and 
distribution of water in cities and towns; for manufacturing, mechan- 
ical, and agricultural purposes ; for benevolent, charitable, and edu- 
cational purposes; for cemeteries, agricultural fairs, and various other 

purposes. 
ov li said State of California there now are, and for more 

than three years last past have been, various railroads owned, 
operated, and controlled either by individuals, partnerships, or by 
private corporations other than railroad corporations, to wit, by 
mining and manufacturing corporations. ‘There now is, and for 
more than three years last past has been, a railroad in use and 
operation extending from the city of Marysville, in the county of 
Yuba, to the town of Oroville, in the county of Butte, in said State, 
a distance of twenty-seven miles, which said road now is and ever 
has been operated in more than one county in this State, and is of 
the same guage as the road of this defendant, and has ever been 
operated for like uses and purposes. 

Said road with all its equipments now is, and for more than three 
years last past has been, in the ownership and under the operation 
and control of one N. D. Rideout, a citizen of the United States and 
resident of the State of California. 

There now is, and for more than three years last past has been, a 
railroad extending from the town of Santa Cruz, on the Pacific 

Ocean, and in the county of Santa Cruz eastward through 
40) said county and into the county of Monterey, in the town of 
Pajaro, a distance of about twenty-one miles. Said road now 
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is, and for a long time past has been, owned, operated, and used for 
like purposes for which the defendant’s road is owned, operated, and 
used, and that the same now is, and for along time past has been, in 
the ownership and operated by the Pacific Improvement Company, 
a private corporation formed under the laws of the State of Calli- 
fornia, which said corporation is not and never has been a railroad 
or quasi public corporation. 

There now are, and for more than five vears last past have been, 
divers other railroads owned and operated in said State by corpo- 
rations other than railroad corporations, and by individuals and 
partnerships, and that all of said corporations, individuals, and part- 
nerships are the owners of lands which are assessed by the local as- 
sessors of the various counties in which such lands are situated, and 
all are entitled under the laws of said State to the deductions pro- 
vided for in said laws, and, as said defendant, upon information and 
belief, avers, have been allowed such deductions. 


XXYV. 
System adopted by said board violates rules of equity. 


4] The State board of equalization, in making said pretended 

assessment of the said roadway of defendant, did willfully 
and designedly include in the valuation of said roadway the value 
of fences erected upon the land of coterminous proprietors, and did 
willfully and designedly value the said roadway at a greater value 
than the value of other property similarly situated, and greater than 
its actual value, upon the ground that such increased valuation 
should be made because the title of defendant thereto was acquired 
by condemnation. 

The value of such fences, which were not the property of defend- 
ant, nor the property of the owners of said roadway, and the in- 
creased value affixed to the roadway by the system adopted by the 
board, are blended in said pretended assessment, and there is no 
mode or means by which such illegal valuation can be separated 
from those which may be legal. 

Defendant, upon its information and belief, avers that the 
42 said State board of equalization adopted a system of valuation 
in respect to all the property mentioned and referred to in 
section 10 of article XIII of the constitution, which defines the. 
power of said board, which system was by said board intended to 
and which did operate unequally, and which was intended to and 
did violate the rule prescribed by said section—that all of such 
property should be assessed at its actual value. The system so 
adopted was applied by the said board in making said pretended 
assessment of saitl property, and in making the assessment of all 
property in the State over which the pretended authority of said 
board extended. 

Said system was to include within the value of the roadway the 
ralue of the fences owned and possessed by coterminous proprietors, 
and to value said roadway at double its actual value, because the 
right thereto was acquired by condemnation. Said system relative 
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to the rolling-stock of railroads was to value the same at sixty per 
cent. above its actual cost when new, and to value such rolling-stock 
at double its actual value. Said system relative to the fran- 
45 chise was to value it at $2,000 per mile when the actual value, 
as the board well knew, of said franchise as an entirety did 
not exceed twenty-five dollars. Said system as to the valuation of 
other property to be assessed by the said board was to value it at 
double its actual value. Said system was by the said board adopted, 
and was by it applied in making all assessments made by it with 
the intent and purpose, wrongfully and unlawfully, to cause the 
owners of property assessed by it to pay double the rate of State 
and county taxes paid by the owners of property assessed by the 
local assessors. And defendant avers, upon its information and be- 
lief, that the said board applied the said system in making the pre- 
tended assessment against the property upon which the taxes men- 
tioned in the complaint are based; and defendants, upon its infor- 
mation and belief, avers that the said State board of equalization, 
in making said pretended assessment, did not value any of said 
property at its actual value, but did intentionally, and for the 
purpose of making defendant pay ab unequal proportion of State 
and county taxes, assess the said property at double its actual 
value. 
44 And defendant avers that the general rule in this State 
has been to assess property at not over two-thirds its cash or 
actual value, and that this rule was adopted and acted upon by all 
local assessors in the State and by the said State board, except 
in the exercise of the power conferred by section 10, art. XIII of the 
State constitution, for said fiscal year, and that all property, save 
that assessed by the said State board under said section, has been 
valued and assessed at one-third less than its actual value, and that 
the taxes have been collected on valuations so made. 


AAV. (a.) 
Value of ferry-boats blended with other values. 


The western terminus of the said railroad of defendant is in the city 
of San Francisco, on the west side of the bay of San Francisco. The 
distance across the said bay is five miles, and the whole thereof is 
part of the navigable waters of said bay. The cars of the company 
are transported from the end of the railroad track of said road on 

the eastern side of sald bay to the end of the railroad track 
45 on the western side of said bay on steam ferry-boats belonging 

to the defendant, built, owned, and constructed for that pur- 
pose, andare of great value. For more than four years past the de- 
fendant has been the owner of two steam ferry-boats, one oft the ton- 
nage of 1.566 tons and one of the tonnage of 1,012 tons, and during 
the whole of that four years last past have been of a class which are 
by law required to be registered, and now are, and for more than 
four years last past have been, duly registered and enrolled in the 
city and county of San Francisco, State of California. The State 
board of equalization, in making said pretended assessment of the said 
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roadway, road-bed, rails, and rolling-stock of defendant, did willfully 
and designedly include in the valuation thereof the value of said 
boats, and the value of said boats is blended in said pretended as- 
sessment with the value of said roadway, rails, road-bed, and roll- 
ing-stock, and there is no means by which such value can be sepa- 
rated from the valuation placed by said board upon said roadway, 
road-bed, rails, and rolling-stock, or either of them. 


»# eae 
46 Defendant’s franchise a Federal one. 


And defendant, upon its information and belief, avers that, under 
and by virtue of the said several acts of Congress, defendant became, 
and ever since has been, a Federal corporation, and has held its 
franchise and exercised all its corporate powers under the Govern- 
ment of the United States. 


XX VII. 
Corporate powers in part derived from acts of Congress. 


And defendant, upon its information and belief, avers that if, 
by virtue of the several acts of Congress herein referred to, it did not 
become a Federal corporation, yet 1t holds, under the Government 
of the United States, all the corporate powers and franchises granted 
to it by the said several acts of Congress as the trustee of said Gov- 
ernment and for the governmental uses and purposes specified in 
said acts. 

XXVIII. 
That the franchise of defendant is not subject to State taxation. 


Under and by virtue of the said several acts of Congress 
47 hereinbefore referred to the defendant was, by the Govern- 
ment of the United States, selected as the means and instru- 
ment of that Government to construct the railroad hereinbefore de- 
scribed, and to keep and maintain the same in repair, to the end 
that the said Government might, when occasion required, use the 
same for the transportation of its armies and military stores, and for 
such other purposes’as said Government might, in the execution of 
its powers, desire to use the same. The Government of the United 
States has never given to the State of California the right to lay any 
tax upon the franchise, existance, or operations of defendant. Such 
a tax would hinder and impede the lawful operations of the Gov- 
ernment of the United States , would hinder, delay, and prevent the 
defendant from performing, as aforesaid, its obligations to the United 
States, and would nullify and prevent the enforcement of said sev- 
eral acts of Congress. 
XXX. 
Whole franchise assessed. 


Said pretended assessment made by the State board of equali- 
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zation is upon all of the franchises of defendant, and the said 
48 board, in valuing the same, included the value of all the fran- 

chises and corporate powers held and exercised by defendant 
under said acts of ¢ ongress. 


AXX. 
Tax upon the franchise blended with tax upon other property. 


The State board of equalization in making said pretended assess- 
ment included and assessed the franchise of defendant, and in 
making suid pretended apportionment included in the valuation 
affixed to the property of defendant the value thereof, but such value 
is not separately stated in said apportionment, nor upon any assess- 
ment roll or delinquent list, but such value is in said pretended ap- 
portionment and upon the assessment roll and delinquent list blended 
with the values affixed to the roadway, road-bed, ete., and cannot on 
either be distinguished or separated from such other values, and the 
tax upon said franchise is in like manner blended with and cannot 
be separated from the tax on said roadway, road-bed, ete. 


po ear 
Valuation excessive. 


49) Neither the franchise, roadway, road-bed, rails, or rolling- 
stock were assessed by the State board of equalization in said 
pretended assessment at their actual value or in proportion to their 
value, but were wilfully and intentionally assessed greatly in excess 
and out of proportion to such value, and greatly in excess of and 
out of proportion to the rate at which all other property in said 
State is valued for the purposes of taxation, to wit, one hundred per 
cent. in excess thereof. 3 


XXXIT. 
Sole authority upon which tax is based. 


Said pretended assessment is the only assessment of said property, 
and the pretended tax for non-payment of which this action is 
brought is founded upon said pretended assessment and upon no 
other assessment. 


FOO ais 
State tax void. 


The defendant, upon its information and belief, avers that the 
State board of equalization never at any time did, for the said fiscal 
year, fix or determine any rate of taxation for State purposes, 
50 and that the sum and the whole thereof claimed in the 
complaint for State taxes for said fiscal year is illegal and 

void. 
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XXXALYV. 
Plaintiff’s causes of action based upon assessment by State board 
of equalization. 


On the 15th day of August, 1885, the State board of equalization 
of the State of California, pretending to act under and by virtue of 
the powers conferred upon it by section ten of article XIII of the 
constitution of the State of California, did make a pretended assess- 
ment for the purposes of taxation for the fiscal year of said State 
then next ensuing upon the franchise, roadway, road-bed, rails, 
and rolling-stock of the railroad hereinbefore described and known 
as the Central Pacific railroad against this defendant; that said 
pretended assessment was not made separately upon the franchise, 
roadway, road-bed, rails, and rolling-stock or any properties of said 
railroad, but all of said properties were blended together in making 
said assessment, which assessment was then and there so entered 
upon the minutes of said board. Said pretended assessment is the 

assessment upon which the several taxes mentioned in plain- . 
51 tiff’s complaint are claimed to be due, and that no other assess- 

ment than such pretended assessment was ever made against 
or upon said property or any part thereof. 


(eo a's 
Tender. 


On the tenth day of December, 1885, the defendant, while then 
and now denying all liability upon said pretended assessment and 
claiming that all of the proceedings had in relation thereto were in 
violation of law and the rights of this defendant, tendered and 
offered the said plaintiff the sum of $225,008.08 in United States 
gold coin in part payment of the tax claimed, with an agreement 
that the receipt of said sum should not prejudice the plaintiff in 
any legal rights, and defendant now brings said sum into court and 
offers the same to plaintiff, and, if refused by plaintiff, subjects the 
said sum to such orders or judgments as the court may make in the 
premises; and defendant avers that of the sum so tendered it ten- 
dered specifically for the benefit of the State and on the amount 

claimed by the State the sum of $71,808.00, and on account 
52 of the various county taxes claimed it tendered sums as fol- 
lows, to wit: 


For the county of Alameda the sum of $14,192.68. 
For the county of Butte the sum of $9,288.91. 

For the county of Fresno the sum of $14,542.79. 

For the county of Merced the sum of $9,509.98. 

For the county of Nevada the sum of $12,190.65. 
For the county of Placer the sum of $32,429.09. 

For the county of Sacramento the sum of $7,550.22. 
For the county of San Francisco the sum of $531.62. 
For the county of San Joaquin the sum of $6,436.28. 
For the county of Santa Clara the sum of $1,081.35. 
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For the county of Shasta the sum of $20,667.56. 
For the county of Sierra the sum of $999.55. 
For the county of Stanislaus the sum of $5,111.66. 
lor the county of Sutter the sum of $1,248.55. 
For the county of Tehama the the sum of $12,105.60. 
For the county of ‘Tulare the sum of $2,491.61. 
For the county of Yuba the sum of $4,522.20. 


And ever since has and now keeps said tender good. 


*XAXVI. 


No rules or regulations. 


< 


Said State board of equalization has never at any time make or 
adopted any rule or regulation relative to the assessment or valua- 
tion of railway property of any kind, nor has it ever made or 


adopted any rule to govern or regulate its proceedings in the 


Do exercise of the powers conferred upon it by section 10 of ar- 
ticle XIII of the constitution of California. 
H. S. BROWN, 
Attorney for Defendant. 
S. W. SANDERSON anpb 
CREED HAYMOND, 
Of Counsel. 
54 } ¢ ri fication lo . nswer. 


STATE OF CALIFORNIA, ) 
¥* 7 ¥ ” e SS be 
City and County of San Francisco, | 


E. H. Miller, Jr., being first duly sworn, on oath says that he is 
an officer, to wit, the secretary, of the corporation defendant herein; 
that he has read the foregoing amended answer and knows the con- 
tents thereof; that the same is true of his own knowledge, except 
as to those matters therein stated on his own information or belief, 
and as to those he believes it to be true. 


EK. H. MILLER, Jr. 


Subscribed and sworn to before me this 18th day of March, A. D. 
1886. 
[NOTARIAL SEAL. | EK. B. RYAN, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


55 “Exuipit A.” 


This indenture, made this the first day of October, A. D. 1870, 
between the Central Pacific Railroad Company, a railroad corpora- 
tion duly incorporated and organized under and pursuant to the 
laws of the State of California, party of the first part, and Charles 
Crocker and Silas W. Sanderson, both of the city of Sacramento and 
State of California, parties of the second part, witnesseth : 

That whereas by an act of the Congress of the United States of 
America, approved on the first day of July, 1862, entitled “An act to 
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aid in the construction of a railroad and telegraph line from the Mis- 
souri river to the Pacific Ocean, and to secure to the Government the 
use of the same for postal, military, and other purposes,” and an act 
amendatory thereof, approved on the second day of July, 1864, there 
was granted to the Central Pacific Railroad Company of California, 
a railroad corporation then being duly incorporated and organized 
under and pursuant to the laws of the State of California, a 
ob large body of the public lands of the United States, to wit: 
Every alternate section of public land, designated by odd 
numbers, to the amount of ten alternate sections per mile on each 
side of the railroad and telegraph line of said company running 
from Sacramento, in the State of California, to their junction with 
the railroad and telegraph line of the Union Pacific Railroad Com- 
pany at or near Ogden, in Utah Territory, a distance of seven bun- 
dred and forty miles, not sold, reserved, or otherwise disposed of by 
the United States, and to which no pre-emption or homestead claim 
had attached at the time the line of said railroad was definitely fixed, 
ahd not containing minerals other than coal and iron, for the pur- 
pose of aiding in the construction of said railroad and telegraph 
line, and to secure the safe and speedy transportation of the mails, 
troops, munitions of war and public stores of the United States ; 

And whereas by an act of Congress of the United States of America, 

approved on the twenty-fifth day of July, 1886, entitled “An act 
.granting lands to aid in the construction of a railroad and 
o7 telegraph line from the Central Pacific railroad, in Califor- 
nia, to Portland, in Oregon, there was granted to the Califor- 
nia and Oregon Railroad Company, a railroad corporation then 
duly incorporated and organized under and pursuant to the laws 
of the State of California, a large body of the public lands of the 
United States, to wit: Every alternate section of public land, not 
mineral, designated by odd numbers, to the amount of twenty alter- 
nate sections per mile (ten on each side) of the railroad and tele- 
graph line of said company, running from a point on the line of 
the Central Pacific railroad, at or near Roseville, in the county of 
Placer and State of California, to the northern boundary of said 
State, a distance of two hundred and forty-six miles, for the purpose 
of aiding in the construction of said railroad and telegraph line, 
and to secure the safe and speedy transportation of the mails, troops, 
and munitions of war and public stores of the United States, with a 
further provision to the effect that when any of said alternate sec- 
tions shall appear to have been previously granted, sold, re- 
58 . served, occupied by homestead settlers, pre-empted, or other- 
wise disposed of, other lands, designated as aforesaid, may be 
selected by said company in lieu thereof, under the direction of the 
Secretary of the Interior, in alternate sections, designated by odd 
numbers, as aforesaid, nearest to and not more than ten miles be- 
yond the limits of said first alternate sections ; 

And whereas heretofore, to wit, on the twenty-second day of June, 
A. D. 1870, the said Central Pacific Railroad Company of California, 
pursuant to a statute of the State of California in such case made 
and provided, was consolidated with the Western Pacific Railroad 


_s 
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Company, a railroad corporation then duly incorporated and or- 
ganized under the laws of the State of California, and ow-ing and 
operating a railroad and telegraph line from the city of Sacramento 
to the cities of Oakland, in the State of California, and San José in 
the name and style of the “Central Pacific Railroad Company ;” 

And whereas heretofore, to wit, on the twentieth day of August, 
A. D. 1870, the said last-named corporation, the said California and 

Oregon Railroad Company, the San Francisco, Oakland 
59 and Almeda Railroad Company, a railroad corporation then 
existing, duly incorporated and organized under the laws of 
said State, and owning and operating a railroad yunning from San 
Francisco, through the city of Oakland, to Haywards, in Alameda 
county, a distance of twenty-five miles, and the San Joaquin Valley 
Railroad Company, a railroad corporation duly Incorporated and 
organized under the laws of said State, and then existing by virtue 
thereof, owning a line of railroad and telegraph, running from a 
point on the road of the said Central Pacific Railroad Company, at 
Lathrop, in the county of San Joaquin, to the town of Visalia, in 
the county of Tulare, in said State, a distance of one hundred and 
fifty-two miles, said railroad and telegraph being then only par- 
tially constructed, did, pursuant to a statute of said State in such 
case made and provided, amalgamate and consolidate themselves 
into a new corporation under the corporate name of the “Central 
Pacific Railroad Company,” which last-named corporation is the 
said party of the first part to this indenture: 
And whereas, by force and effect of said consolidation, the 
60 said party of the first part has succeeded to the title to all of 
lands and now owns and holds the sume; 

And whereas the said party of the first part desires to raise money 
for the purpose of completing the construction and equipment of 
seid railroad and telegraph line from the town of Roseville afore- 
said to the northern boundary of the State of California, and also 
for the purpose of completing the construction and equipment of 
said railroad and telegraph line from the town of Lathrop afore- 
said to the town of Visalia aforesaid, and also for the payment of 
the debts and liabilities of said party of the first part, and to that 
end has, by its board of directors, considered and determined to 
issue the bonds of said company, in the sum of one thousand dol- 
lars each, LO the number of ten thousand, payable to the said parties 
of the second part, or to the holder thereot, twenty years from date, 
with interest at the rate of six per cent. per annum, payable semi- 
annually on the first days of April and October, of each year 
ensuing its date, payable, both principal and _ interest, in 

United States gold coin, in the city of New York; 
61 and, to secure the payment of said bonds, did further con- 

sider and determine to mortgage the lands hereinbefore de- 
scribed, except so much thereof as is or shall be included in the 
rights of way of the railroads and teiegraph lines of said company, 
as defined and granted by the acts of Congress aforesaid, or is being 
or shall be used in the construction or operation thereof, or for the 
track, yards, depot grounds, buildings, or erections thereof, to the 
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said parties of the second part in trust for the holders of said bonds; 
And whereas it was further considered and determined that said 
bonds, and each of them, should bear date on the first day of October, 
A. D. 1870, and should have attached thereto forty interest coupons, 
numbered from one to forty, inclusive, in the following form: 


$——. Central Pacific Railroad Company. No. 


For Land Bond No. —. 


Interest coupon for thirty dollars, due ist, 18—. 
Payable in the city of New York. 


, Secretary. 


62 And whereas it was further considered and determined that 
said bonds, and each of them, should be of the following tenor 
and form: 
No. Land Bond $1,000. 
of the 


Central Pacific Railroad Company. 


The Central Pacific Railroad Company acknowledges itself in- 
debted to Charles Crocker and Silas W. Sanderson, both of the city 
of Sacramento and State of California, or to the holder hereof. in the 
sum of one thousand dollars, gold coin of the United States, which 
sum it promises to pay to the holder hereof, in the city of New York, 
twenty years from the date hereof, with interest thereon at the rate 
of six per cent. per annum, payable semi-annually on the first days 
of April and October of each year ensuing the date hereof, both 
principal and interest payable in United States gold coin. 

This bond is one of ten thousand, each of which is for the 

63 same sum of money and of like tenor, and all of which are 
secured by a mortgage to Charles Crocker and Silas W. San- 
derson, as trustees for the holders thereof, on all the lands granted 
by the United States to the Central Pacific Railroad Company of 
California by an act of Congress, approved on the first day of July, 
1862, entitled “An act to aid in the construction of a railroad and 
telegraph line from the Missouri river to the Pacific Ocean, and to 
secure to the Government the use of the same for postal, military, 
and other purposes,” and an act amendatory thereof, approved on 
the second day of July, 1864; also all the lands granted to the Cal- 
ifornia and Oregan Railroad Company by an act of Congress, ap- 
proved on the twenty-fifth day of July, 1866, entitled “An act grant- 
ing lands to aid in the construction of a railroad and telegraph line 
from the Central Pacific railroad, in California, to Portland, in 
Oregon” (which lands are now owned by the said Ceutral Pacific 
Railroad Company by force and effect of a consolidation between 
said companies, pursuant to a statute of the State of California in 
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such case made and provided), save and except so much of 
64 said lands as are or shall be included in the right of way for 

the railroad and telegraph lines of the said Central Pacifie 
Railroad Company, or is being or shall be used in the construction 
or operation thereof, or for track, yards, depot grounds, buildings, 
or other erections thereof, and also so much thereof as may have 
been sold previous to the date of said mortgage, to wit, the first dav 
of October, 1870. 

In testimony whereof said company has caused its corporate seal 
to be hereunto affixed, by its president and secretary, on this the 
first day of October, A. D. 1870. 

Now, therefore, this indenture witnesseth that the said party of 
first part, for the purpose of securing the payment of the sums of 
money mentioned in said bonds and the interest thereon, and in con- 
sideration of the premises, and also forand in consideration of thesum 
of one dollar, to the said party of the first part in hand paid by the 
parties of the second part, the receipt whereof is hereby acknowl- 
edged, has granted, bargained, sold, released, enfeoffed, conveyed, and 

confirthed, and by these presents does grant, bargain, sell, re- 
65 lease, enfeoff, convey, and confirm unto tine said parties of the 

second part, as trustees, and to their successors and survivor, 
and their assigns, forever all and singular the said several sectiuns 
of land so as aforesaid granted by said acts of Congress, and also all 
the estate, riglt, title, interest, claim, and demand whatsoever, at 
law or in equity, of, in, or to the same, or any partor parcel thereof 
which the said party of the first part now has, holds, owns, or Is en- 
titled to, or hereafter may or shall acquire, have, hold, own, or be or 
become entitled to by force or virtue of the said acts of Congress, 
saving, excepting, and reserving, all parts and parcels of said lands 
as have been sold heretofore, or which are or shall be included in 
the rights of Way of the said railroads and telegraph lines of said 
company as defined and granted by the acts of Congress aforesaid, or 
used for the construction or operation thereof, or for the track, yards, 
depot grounds, buildings, or erections thereof; to have and to hold 
all and singular the lands hereby granted or intended to be granted, 

and each and everv part and parcel thereof, with the appur- 
66 tenances thereunto belonging, unto the said parties of the 

second part and to their successors and survivor and their as- 
signs, forever, as trustees, for the uses and purposes and upon the 
trusts, terms, conditions, and agreements in this indenture set forth 
and declared : 

Provided always, and these presents are upon the express condi- 
tions, that if the said party of the first part shall well and truly pay, 
or cause to be paid, to the holders of said bonds, and every of them, 
the principal sums of money therein mentioned, according to the 
tenor thereof, with the interest thereon, at the times and in the man- 
ner hereinbefore provided, according to the true intent and meaning 
of these presents, then and from thenceforth this indenture and the 
estate hereby granted shall cease and determine, and all the right, 
title, and interest in any and all property hereby conveyed to the 
parties of the second part not then disposed of under the powers 
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hereby conferred shall revert to and vest in the said party of the 
first part. 
This indenture further witnesseth that these presents and 
67 the said bonds are made, executed, and delivered upon the 
trusts, terms, conditions, and agreement following, that is to 
say : 

That all the lands hereinabove conveyed and mortgaged shall be 
under the sole and exclusive management and control of the said 
party of the first part, who shall have full power and authority to 
make contracts for the sale of the same at such price, on such credit 
or terms of payment, and such other conditions as shall be agreed 
on by the said parties of the first and second part, and as shall seem 
to them best calculated to secure the payment in full of all the 
bonds issued as hereinbefore provided until entry or foreclosure by 
the trustees, as hereinafter provided. But no title to any tract of 
land contracted to be sold by the said party of the first part shall 
be given until the whole of the purchase-money of said tract shall 
be paid to said parties of the second part, or their successors or sur- 
vivor, in cash or in said bonds or overdue coupons thereof. And 
for this purpose it is agreed that the said party of the first part and 
said trustees shall cause all such lands, as they shall from time to 

time become subject to sale, to be carefully examined and 
68 surveyed, and shall affix to each tract or parcel such price as 

in their judgment shall be most judicious, having in view 
the interests of all parties; and said lands shall be and remain at 
all times thereafter open fur sale to any person who may desire to 
purchase and pay therefor the prices being, nevertheless, at all 
times subject to revision and alteration by the said parties, and the 
party of the first part may reserve from sale any lands necessary 
for depot grounds or other purposes connected with the construction 
or operation of the said railroad er telegraph. 

The purchaser of any such land shall be at liberty to pay for the 
saine in the aforesaid bonds or overdue coupons at par, and when 
any tract or parcel of said lands shall have been purchased and 
paid for, either in bonds, coupons, or cash, as hereinbefore provided, 
the same shall be conveyed by the said parties of the first and 
second part- to the purchaser in fee-simple, and shall by such con- 
veyance be absolutely and forever released from any and all lien or 

incumbrance for or on account of said bonds, or any other 
69 debt or obligation of the said party of the first part. The 

said trustees shall and will cancel and discharge each and 
every bond and tke coupons thereon, and all overdue coupons which 
they may receive in payment for land or by purchase, by defacing 
the seal of the corporation, perforating the signatures of the presi- 
dent and secretary, and drawing lines across each of the interest 
coupons on receipt thereof; and all bonds and coupons received in 
payment for landsas aforesaid shall, when so cancelled, be delivered 
to the said party of the first part. 

The said trustees shall apply the proceeds of the sales made by 
them of lands hereby conveyed to the sole and exclusive purpose of 
the payment of the bonds provided for and issued in conformity to 
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the terms of this indenture; and for this purpose all such avails 
shall, from time to timeas the same are realized, be used in the pur- 
chase of such bonds in the market, to be eancelled so long as pur- 
chases thereof can be made at par; and whenever such bonds cannot 
be purchased at that rate said trustees sha!l advertise for proposals to 

sell such bonds to them in two newspapers published in the 
70 city of New York and one newspaper published in each of 

cities of San Francisco and Sacramento, and after receiving 
such proposals they shall have power to purchase such bonds at the 
lowest terms so offered. Thesaid party of the first part doth hereby 
covenant and agree to pay to the holders of said bonds respectively 
the said principal sums of money therein mentioned and the in- 
terest thereof, as aforesaid. If any default shall be made in the pay- 
ment either of principal or interest on any of said bonds for six 
months after demand at the place of payment, when the same shall 
become due, then the said trustees may, on being requested by the 
holders of at least one hundred thousand dollars of such bonds, 
enter into and take possession of any of the lands above conveyed 
and foreclose this mortgage, and may sell at public auction so much 
of said lands as may be hecessary to discharge all arrears of such in- 
terest, and apply the proceeds, after deducting the costs, charges, and 
expenses of such entry, foreclosure, and sale, to the payment of such ar- 
rears of interest. If any such default shall continue for one year from 

the time of such demand and refusal the principal sum of all 
7] said bonds then outstanding shall become due and payable, and 

the said trustees may enter into and take possession of all said 
lands above by these presents mortgaged or conveyed, foreclose this 
mortgage, and sell at public auction all.said lands, or so much 
thereof as may be necessary, first giving at least six months’ pre- 
vious notice of the time and place of sale in at least one newspaper 
published in the city of New York and in one published in each of the 
cities of San Francisco,Sacramento, Virginia,and Salt Lake, and they 
shallapply the proceeds thereof, after deducting the costs, charges, and 
expenses of such last-mentioned entry, foreclosure, and sale, to the 
payment of all said bonds then outstanding and the interest accrued 
thereon, rendering the overplus, if any there shall be, unto the said 
party of the first part. In case of any sale upon any such foreclosure, 
or at any such public auction, the said trustees shall make, execute, 
and deliver a conveyance of the said lands so sold, which shall con- 
vey to the purchasers all the rights and privileges of the said party 
of tle first part in and to the property so sold to the same extent as 

the same shall have been previously enjoyed and held by the 
72 said party of the first part. If, after any such entry shall be 

made or any such foreclosure proceeding shall be commenced 
for the satisfying of interest only, as above provided, and before the 
lands are sold thereon, the said party of the first part shall pay and 
discharge such interest and deliver the coupons therefor to the said 
trustees and pay all the costs, charges, and expenses incurred in such 
entry and foreclosure and the proceedings thereon, then and 1n every 
such case the said trustees shall discontinue their proceedings 
thereon and restore to the said party of the first part all such lands, 
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to be held subject to the above conveyance and mortgage and sub- 
ject to all the provisions, terms, and conditions of these presents in 
like manner as if such entry had not been made nor such foreclosure 
proceedings commenced. 

In case a vacancy shall happen in the number of trustees herein- 
before mentioned as parties of the second part in this indenture, or 
if one of them shall be temporarily absent, the remaining trustees 
shall, while said vacancy or absence exists, have all the rights, exer- 

cise all the powers, and discharge all the duties devolving on 
73 the said trustees by this instrument; but, as soon as it conveni- 
ently may be done, such vacancy shall be filled by the nom- 
ination by the remaining trustee of some proper person to fill such 
vacancy, which nomination shall be submitted to the board of 
directors of said company, and, if approved by them, the person so 
nominated and approved immediate ly shall become a trustee under 
this instrument. If said nomination is not approved, another per- 
son shall be nominated by said remaining trustee, and in like 
manner submitted for approval, and so on till three nominations 
shall have been made; but, if three successive nominations shall be 
made and none of them shall be approved by said board, said 
vacancy Shall be filled by a committee of three persons selected, one 
by said remaining trustee, one by said board. of directors, and a 
third by the two thus se lected, and the person ap ypointed trustee by 
a majority of the committee shall be and remain a trustee under 
this instrument; and the person regularly appointed a trustee to fill 
a vacancy in either of the forms above specified shall, from and 
after his said appointment and his acceptance of the appoint- 
74 ment, become vested with the same estate, powers, rights, 
and interests, and charged with the same duties and respon- 
sibilities as if he had been one of the original trustees, parties of the 
second part named in and executing this instrument; and the prior 
remaining trustee may and shall execute such conveyances and in- 
struments as may be proper or necessary to vest the same in such 
new trustee jointly with him, or to furnish evidence of such vesting. 
If at any time either of the said trustees shall resign his place as 
trustee, by a proper deed or writing to that effect, and such. resig- 
nation shall be accepted by the said party of the first part, then and in 
every such case the place of such resigning trustee thereupon shall 
become and be v ron Whenever all the bonds which shall have 
been made and issued by the said party of the first part under and 
in conformity to the provisions of this indenture, with the interest 
thereon, together with all the expenses incurred by the said trustees 
in the execution of the trust herein and hereby created, shall 
have been fully paid, the said trustees shall reconvey to the said 
party of the first part all and singular the said lands then in 
5 the hands of the said trustees, and not before that time sold or 
disposed of in the execution of the trust hereby created. In 
case the said trustees shall at any time have any trust-moneys on 
hand, derived from the sale of the lands hereby conveyed, which 
will not be required to meet any immediate liabilities of the com- 
pany, to which said moneys are by these presents devoted, the said 
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moneys shall be deposited on interest with some bank or trust com- 
pany, in the city of San Francisco or Sacramento, subject to be 
drawn by checks signed by the trustee or such one of them as they 
may designate. All the books of the said company and of the trus- 
tees relating to the lands hereby conveyed shall be mutually open 
to the inspection of said company and said trustees. It shall be the 
duty of said trustees to certify and deliver tothesaid party of the first 
part the said bonds as the same from time to time shall be demanded, 
issued, or used by the said party of the first part. 

And it is hereby mutually agreed by and between the parties 
hereto that the said parties of the second part, and their survivor 

and successors, and their heirs, executors, and administrators, 
76 shall not be ariswerable for the acts, omissions, or defaults of 

each other, nor for anything short of their own gross negli- 
gence or willful misfeasance. 

It is hereby declared by the parties to this indenture that all the 
provisions of said acts of Congress, so far as they are applicable, are 
hereby made and shall be deemed and taken to be a part of this in- 
strument, and the said provisions, in all that concerns the sale and 
disposal of the said lands hereby conveyed to the parties of the second 
part, are to be observed and strictly and faithfully carried out and 
fulfilled. And the said party of the first part covenants and agrees 
to and with the said parties of the second part that the said party 
of the first part shall and will at any and all times hereafter, and 
from time to time, execute acknowledge, and deliver, under its cor- 
porate seal, to the said parties of the second part, and their survivor 
or successors, — and allsuch other or further assurances, deeds, mort- 
gages, obligations, transfers, indentures, and instruments in writing 
and shall and willdo and perform all such other or further acts or 

things as shall or may be necessary or proper, or as their 
V7 counsel, learned in the law, shall deem necessary, proper, or 

expedient for the better or more effectually securing upon the 
above-conveyed and mortgaged premises the payment of the said 
bonds so to be issued and the interest due and to grow due thereon in 
manner aforesaid, or fur carrying into effect the true intent, design, 
objects, and purposes of these presents. 

In witness whereof the said party of the first part has caused these 
presents to be signed with its corporate name and sealed with its 
corporate seal by its president and secretary the day and year first 
above written. 

[Seal Central Pacific Railroad Company. | 
LELAND STANFORD, 
Pre sident CU. P. R. R. Co. 
Kk. H. MILLER, Jr., 
Secretary Gr. & & CA 
We accept the trust declared in the foregoing instrument. 
CHARLES CROCKER, SEAL. 
SILAS W. SANDERSON. a 
78 (Endorsed:) Filed March 19th, 1886. Jas. J. Flynn, clerk, 
by L. J. Welch, deputy clerk. 
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79 Petition for Removal. 


In the Superior Court, City and County of San Francisco, State of 
California. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
vs. > No. 17239. 
Tue CentTRAL Paciric RatLroap Company, Defendant, } 


To the honorable the superior court in and for the city and county 
of San Francisco, State of California: 

Your petitioner, the Central Pacific Railroad Company, respect- 
fully shows— 

That your petitioner is the sole defendant in the above-entitled 
action now pending in this honorable court. 

That said action was brought on the 10th day of March, 1886, 
the complaint therein having been duly filed on said date. 

That the deferdant has on this day, and before the filing of this 
petition, appeared in said action and filed an answer to the com- 
plaint of plaintiff. | 

That no term of this court has been held since this action, and 
this petition is filed before the term at which the cause could be 
first tried. 

That no trial of said action has been had, and this petition is filed 

before the trial thereof. 
80) That said action is a suit of civil nature at law, and arising 
under the Constitution and laws of the United States, and 
that the matter in dispute exceeds, exclusive of co-ts, the sum and 
value of five hundred dollars. | 

That said action is brought by the plaintiff to recover from the 
defendant on account of taxes claimed by the: plaintiff to be due 
and payable from the defendant for State and county purposes, as 
will more fully appear by a reference to the plaintiff’scomplaint on 
file herein. 

That the assessment described in the complaint and answer, and 
which the plaintiff in this action claims to be due and payable, is 
an assessment which the State board of equalization of the State of 
California pretended to make under and by virtue of the authority 
conferred upon the board by section 10 of article XIII of the State 
constitution. 

That the defendant claims in this action that said provisions of 
the constitution of the State of California and the authority thereby 
conferred upon said State board of equalization violate the provi- 
sions of the Fourteenth Amendment to this Constitution of the 

United States in this, that its effect is to deprive the defend- 
81 . ant of its property without due process of law, and that under 

it the defendant is denied any protection from the general 
laws of the State of California, which— 

First. Require that property shall be taxed in proportion to its 
value; 

Second. Require such proportions to be ascertained by a general 
law; 
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Third. Require, before the liability is fixed, that the right to be 
heard must be given; ; 

Fourth. Which give an appeal from the assessor to another tri- 
bunal; 

Fifth. Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty ; 

Sixth. Prescribe the mode and manner of the assessment; and— 

Seventh. Which allow deductions from indebtedness secured by 
mortgage ; | 

Eighth. Which require property to be assessed at its actual 
value. 

That in the assessment and apportionment described and men- 
tioned in the answer the franchise of the defendant and the whole 

thereof is included in the valuation and so blended with the 
82 other assessments and valuations that it cannot be dis- 

tinguished therefrom; and defendant claims in this action 
that, under and by virtue of the acts of Congress of July Ist, 1862, 
and July 2d, 1864 (which acts are referred to in said answer), the 
defendant was, by the Government of the United States, selected as 
an instrument and means of that Government to carry into execu- 
tion the said several acts of Congress; and defendant further claims 
in this action that, under and by virtue of said several acts of Con- 
gress, the State has no power to impose a tax upon the franchise or 
operations of defendant, and that such tax violates the provisions of 
said several acts of Congress. 

That prior to the lst day of January, 1881, the defendant was in- 
debted to divers persons, citizens of the United States, and many of 
them then and now citizens and bona fide residents of the State of 
California, and others of them then and now citizens and bona fide 
residents of other States of the Union, in large sums for moneys ad- 
vanced to construct and equip its railroad described in the answer 

herein ; that to secure the payment of such indebtedness the 
83 defendant, long prior to the said day, executed and delivered 

a mortgage upon its railroad and all rolling-stock and appur- 
tenances and upon a large number of tracts of land situated in dif- 
ferent counties of the State of California, which said tracts of land 
then were, and ever since have been, the property of defendant : 
that sald indebtedness exceeded, and still exceeds, three thousand 
dollars per mile of said road; that no part thereof has ever been 
paid except the accruing interest, and that the whole thereof is now, 
and since the execution of said mortgage has been, a valid and sub- 
sisting indebtedness against said company defendant, and has been 
and still [is] secured by said mortgage. 

That the said pretended assessment, made as aforesaid by said 
State board of equalization, included the whole value of said prop- 
erty without any deduction therefrom ; that under the constitution 
of the State of California when property, other than property such 
as is described in the complaint, is assessed and valued for the pur- 
poses of taxation it is the duty of the assessor making such valuation 
to deduct from the value of such property all indebtedness secured 
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by mortgage or lien upon the property; that the supreme 
84 court of the State of California, the highest tribunal in said 

State, has decided that defendant (and others similarly situ- 
ated) is not entitled to the protection of the Fourteenth Amendment 
of the Constitution of the United States, is not a means or instru- 
ment of the Federal Government; that its franchise is assessable and 
subject to taxation without the consent of the Federal Government, 
and that defendant and others similary situated are not entitled to 
the reduction hereinbefore referred to; that said decision of the su- 
preme court of the State of California is in full force and is binding 
upon the inferior courts of the State,and especially upon this court ; 
that the facts stated in the answer herein are true, which answer de- 
fendant refers to and makes part of this petition; that defendant is 
the corporation mentioned in the said several acts of Congress here- 
inbefore referred to, and that the railroad of. defendant which has 
been assessed by the State board of equalization is the road con- 
structed, operated, and maintained by defendant under the said 

several acts of Congress ; that the plaintiff in said action will 
85 rely upon the decision of the supreme court of the State of 

California, and that the construction of said several acts of 
Congress and of the Fourteenth Amendment to the Constitution of 
the United States is in this action disputed, and must necessarily be 
adjudged and determined herein, and that if said adjudication and 
determination be in favor of defendant and against that heretofore 
made by the supreme court of the State of California, such adjudica- 
tion and determination will be conclusive in favor of defendant 
upon the merits of this action; that this is a suit arising under the 
Constitution and laws of the United States. 

That your petitioner has made and filed with this petition a 
bond in the penal sum of five thousand dollars, with good and suf- 
ficient surety, conditioned. that your petitioner shall enter in the 
circuit court of the United States, to be held in the district of Cali- 
fornia, in the ninth circuit, on the first day of its next session, a 
copy of the record in said suit, and shall pay all costs that may be 

awarded by the said circuit court, if said court shall hold that 
86 said suit was wrongfully or improperly removed thereto, 

and also shall appear in said circuit court and enter special 
bail in said suit, if special bail was originally requisite therein, and 
shall do all such other and further appropriate acts as by the act of 
Congress, approved March 3, 1875, entitled “An act to determine 
the jurisdiction of circuit courts of the United States, and to regulate 
the removal of causes from State courts, and for other purposes,” are: 
requisite to be done upon removal of a suit in a circuit court of the 
United States from a State court. 

And your petitioner is ready and willing to give such other and 
further bonds and to do all such other acts as may be lawfully re- 
quired. 

Your petitioner therefore prays that this honorable court will ac- 
cept this petition and said bond and proceed no further in said suit, 
and that said suit may be removed into the circuit court of the 
United States in and for the district of California, in the ninth cir- 
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cuit, as required by statute of the United States in such cases made 
and provided. : 

And your petitioner will ever pray, etc. 

H. S. BROWN, 
Attorney for elilioner. 
S. W. SANDERSON Anpb 
CREED HAYMOND, 
Of Counsel. 


S7 (Endorsed:) Filed March 19th, 1886. Jas. J. Flynn, clerk, 
by L. J. Welch, deputy. 


dS Bond. 


In the Superior Court, City and County of San Francisco, State of 
California. 


THe PEOPLE OF THE STATE OF CALIFORNIA. Plaintiff, ) 
. No. 17239. 
THe CENTRAL Pactric RAILROAD ComPANY, Defendant. j 


US. 


Know all men by these presents that we, The Central Pacific Rail- 
road Company, as principal, and E. H. Miller, Jr., and 8S. P. Gage, as 
sureties, are held and firmly bound unto The People of the State of 
California, plaintiff, in the sum of five thousand dollars, to be paid 
to the said plaintiff; for which payment, well and truly to be made, 
we bind ourselves, our and each of our heirs, executors, and adminis- 
trators, jointly and severally, firmly by these presents. 

Sealed with our seals this 12 day of March, 1886. 

Whereas the above-entitled action was brought on or about the 
10th day of March, 1886, in the superior court, in the city and 
county of San Francisco, State of California, and the same is now 
pending in said superior court by said The People of the State of 

California against said Central Pacific Railroad Company, 
89 and is removable into the circuit court of the United States 

in and for the district of California, in the ninth cireuit, 
under and by that certain act of Congress of the United States, ap- 
proved March 3d, 1875, entitled “An act to determine the jurisdic- 
tion of circuit courts of the United States, and to regulate the re- 
moval of causes from State courts, and for other purposes.” 

And whereas said The Central Pacific Railroad Company has 
made and is about to file herewith its petition in said suit in said 
superior court in and for the city and county of San Francisco, State 
of California, for the removal of said suit in said circuit court of the 
United States to be held in the said district of California, in the ninth 
circuit : 

Now, the condition of this obligation is such that if said The 
Central Pacific Railroad Company shall enter into such cireuit court 

of the United States on the first day of its next session a 
90 copy of the record in said suit, and shall pay all costs that 
may be awarded by the said circuit court, if said court shall 
hold that such suit was wrongfully or improperly removed thereto, 
O—103Y 
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and also shall there appear and enter special bail in such suit, if 
special bail was originally requisite therein, and shall do all such 
other appropriate acts as by the said act of Congress are required to 
be done upon the removal of a suit from a State court into the cir- 
cuit court of the United States, then this obligation to be void; 
otherwise to remain in full force and virtue. 
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COMPANY, SEAL. | 
By E. H. MILLER, JR., Secretary. ns, 
[SEAL. | A727. GAGs. 
EK. H. MILLER, Jr. 


STATE OF CALIFORNIA, \ 98 : 
City and County of San Francisco, f° 


EK. H. Miller, Jr., and 8S. T. Gage, the sureties in the foregoing 
obligs tion, being each sworn, each for himself says that 
91 he is a resident of the State of California and a freeholder 
therein, and is worth the sum of five thousand dollars over 
,and above all his just debts and liabilities, exclusive of proverty ex- 
empt by law from execution. , 
K.:M. MILLER, Jr. 
S..T. GAGE. 
Subscribed and sworn to before me this 12th day of March, 1886. 
[NOTARIAL SEAL. | E. ‘B. RYAN, 
Notary Public in and for the City and County 
of San Francisco, State of California. 


I hereby approve of the above sureties and accept and approve the 
foregoing bond. 1 
Dated March 19th, 1886. 
JOHN HUNT, 
Judge Superior Court, ity and County of San F rancisco. 


I, Jas. J. Flynn, county clerk of the city and county of San Fran- 
cisco and ez-officio clerk of the superior court of said city and county, 
do hereby certify the foregoing to be a full, true, and correct 
92 copy of the whole of the record of the within action, The 
People of the State of Cal. vs. The Central Pacific R. R. Co., 
now on file in my office. 
In witness whereof I have hereunto set my hand and affixed the 
seal of the said superior court this 25th day of March, 1886. 
[SEAL. | JAS. J. FLYNN 
County Clerk and ex-Officio Clerk of the Superior Court, 
By D. J. GORDON, 
Deputy Clerk. 
(Endorsed :) Filed March 19th, 1886. Jas. J. Flynn, clerk, by L. 
J. Welch, deputy. 


(Endorsed :) In U.S. cir. court, district of Cal’a. Filed March 29 
1886. L. 5. B. Sawyer, clerk. 
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93 Stipulation of Counsel. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
California. 


THE PEOPLE OF THE STATE OF CALIFORNIA ) 
vs. > No. 4014. 
THe Centra Paciric RAILROAD CoMPANY. 
Itishereby stipulated by the parties to the above-entitled action that 
a trial by jury is hereby waived, and that said cause shall be submit- 
ted upon the assessment roll for the year 1885-’6, in so far as it relates 
to the taxes claimed in the complaint herein,and upon the testimony 
heretofore taken and submitted in this court in other actions against 
the same party and against the Southern Pacific Railroad Company, 
the San Pueblo and Tulare Railroad Company, the Northern Railroad 
Company, and the California Pacific Railroad Company, which tes- 
timony shall be treated as given in this case, and as though all the 
facts related as well to the assessment and taxes for the year 
94 1885-6 as though said year had been mentioned in said tes- 
timony, except the testimony relating to the taxation of 
fences, which, for the purposes of this case and by the consent of 
the defendant, is omitted. 
San Francisco, California, July 14, 1886. 
CREED HAYMOND, 
Attorney for Defendant. 
Kk. C. MARSHALL, 
Alty Gen’l and Att'y for PI ff. 


Endorsed: Filed July 15th, 1886. L.S. B. Sawyer, clerk. 
95 Findings. 


In the Circuit Court of the United States, Ninth Cireuit, District of 
California. 


THe PEOPLE OF THE STATE OF CALIFORNIA ) 
vs. - No. — 
THe CentrRAL Pactric RAILROAD Company. } 


The above-entitled cause having, on the — day of July, 1886, been 
brought on to a hearing before the court, without a jury, the said 
parties, by stipulation in writing, having waived a jury, and the 
evidence introduced by the respective parties having been fully con- 
sidered, the court finds the facts in issue in said action as follows: 


[. 


That on the 15th day of August, in the year 1885, the State board 
of equalization assessed the property of defendant, hereinafter re- 
ferred to and in form hereinafter set out, at the sum of $22,000,000, 
and apportioned said assessment as alleged in said complaint, and 
upon which taxes were levied as stated in the complaint. 
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IT. 
Defendant’s organization—Existence and character. 
96 In May, 1852, the Legislature of the State of California 


passed an act entitled “An act to grant the right of way to the 
United States for railroad purposes,” which act is found in Stat. of 
Cal., 1852, p. 150, and is herein referred to and made part of this 
finding. 


ITT. 


On the Ist day of July, 1862, Congress passed an act entitled “An 
act to aid in the construction of a railroad from the Missouri river 
to the Pacific Ocean, and to secure to the Government the use of 
the same for postal, military, and other purposes;” which act is 
found in the United States Statutes at Large, vol. 12. page 489, ef seq., 
and which act is herein referred to and made part of this finding. 


cv. 
Said Central Pacific Railroad Company of California within due 
time filed in the Department of the Interior its acceptance of the 


, terms and conditions of said act of Congress of July 1, 1862. 


V. 
97 On the 3d day of March, 1863, Congress passed an act en- 
titled “An act to establish the gauge of the Pacific railroad 
and its branches,” which act is found in the United States Statutes 
at Large, vol. 12, page 807, and which act is herein referred to and 
made part of this finding. 
VI. 

In the month of March, 1863, the Legislature of the State of Cal- 
ifornia passed an act entitled “An act to authorize the board of super- 
visors of the county of San Joaquin to take and subscribe two hun- 
dred and fifty thousand dollars to the capital stock of ‘ The Western 
Pacific R. R. Co.,’ and to provide for the payment of the same and 
other matters relating thereto.” Said act is found in Stats. of Cal., 
1863, p. 80, et seg., and is herein referred to and made part of this 
finding. In the month of April of same year the Legislature passed 
an act entitled “An act to authorize the board of supervisors of the 
city and county of San Francisco to take and subscribe one million 

dollars to the capital stock of ‘The Western Pacific R. R. Co.’ 
98 and ‘The Central Pacific Railroad Co.,’ and to provide for 

the payment of the same,and other matters relating thereto,” 
which act is found in Stats. of Cal. for 1863, p. 380, and is herein 
referred to and made part of this finding. Said Legislature, in the 
same month and year, passed an act entitled “An act to authorize the 
county of Placer to subscribe to the capital stock of ‘The C. P. R. R. 
Co. of California,’ and to provide for the payment of the same and 
other matters relating thereto,” which act is found in Stats. of Cal., 
1863, p. 145, and is herein referred to and made part of this finding. 
Numerous acts of a similar nature are found scattered through the 
statutes of California. 
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VIL. 


On the 4th day of April, 1864, the Legislature of the State of Cal- 
ifornia passed an act entitled “An act to aid in carrying out the 
provisions of the Pacific railroad and telegraph act of Congress, 
and other raatters relating thereto,” which act is found in the statutes 
of California for 1863-4, at page 471, et seq., and which act is herein 
referred to and made part of this finding. 


99 VIII. 


On the 2d day of July, 1864, Congress passed an act entitled “An 
act to amend an act entitled an act to aid in the construction of a rail- 
road and telegraph line from the Missouri river to the Pacific Ocean, 
and to secure to the Government of the United States the use of the 
same for postal, military, and other purposes, approved July 1, 
1862,” which act is found in the United States Statutes at Large, 
vol. 13, page 536, et seg.,and which act is herein referred to and made 
part of this finding. 


1X. 


On the 31st day of October, 1864, said Central Pacific Railroad 
Company of California sold and assigned all its rights under the 
aforesaid acts to a corporation then existing under the laws of the 
State of California, and known as the Western Pacific Railroad 
Company, so far as said rights related to the construction of said 
railroad and telegraph between the cities of San Jose and Sacra- 
mento, in said State of California. 

A. 
L100 On the 3d day of March, 1865, Congress ratified and con- 
firmed said assignment byan act entitled “An act to amend an 
act entiled ‘An act to aid in the construction of a railroad and tele- 
graph line from the Missouri river to the Pacific Ocean, and to secure 
to the Government the use of the same for postal, military, and 
other purposes,’ approved July 1, 1862, and to amend an act amenda- 


tory thereof, approved July 2, 1864,” which act is found in the 


United States Statutes at Large, vol. 15, page 504, et seg., and which 
act is herein referred to and made part of this finding. 
XI. 

In August, 1870, acting under the said acts of Congress, said Cen- 
tral Pacific Railroad Company ef California ance the said Western 
Pacific Railroad Company formed themselves into one corporation 
under the name of the Central Pacific Railroad Company. Said 
company is the defendant in this action, and is a corporation under 
the laws of the State of California, except in so far as its organiza- 
tion, existence, and character may be affected by the Federal or 
State statutes in these findings referred to. 
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101 XIT. 


Defendant has complied with the provisions of said acts, and there 
now is in operation a continuous line of railroad from the Missouri 
river to the Pacific Ocean, the defendant owning and operating the 
portion thereof from Ogden, in the Territory of Utah, to San Fran- 
cisco, in the State of California. 


XIIT. 


On the 7th day of May, 1878, Congress passed an act entitled 
“An act to alter and amend the act entitled ‘An act to aid in the 
construction of a railroad and telegraph line from the Missouri 
river to the Pacific Ocean and to secure to the Government the use 
of the same for postal, military, and other purposes,’ approved July 
1, 1864, in amendment of said first-named act,” which act is found 
in vol. 20, United States Statutes at Large, page 56, et s q., and which 
act is herein referred to and made part of this finding. 

XIV. 

The total length of said railroad in said State of California is 
640.68 miles, and the length thereof in the respective 
102 counties through which it passes is as follows: In the county 
of San Francisco, 2.46 miles; in the county of Alameda, 83.52 
miles; in the county of Santa Clara, 8.50 miles;-in the county of 
San Joaquin, 56.75 miles; in the county of Sacramento, 41 miles; 
in the county of Placer, 112.75 miles; in the county of Nevada, 
30.25 miles; in the county of Sierra, 2.15 miles; in the county of 
Yuba, 15.87 miles; in the county of Sutter, 10 miles; in the county 
of Butte, 45 miles; in the county of Tehama, 40.57 miles; in the 
county of Shasta, 58.80 miles; in the county of Stanislaus, 22.63 
miles; in the county of Merced, 36.75 miles; in the county of Fresno, 
61.06 miles, and in the county of Tulare, 12.65 miles. The length 
of said road from the city of Sacramento, through the counties of 
Sacramento, Placer, Nevada, and Sierra to the eastern boundary of 

said State, is 186.25 miles. 


| 4 2 
The roadway of defendants varies in width from thirty to four 
hundred feet. 
103 XVI. 
The assessment—Mode and manner. 


‘Within due time the secretary of the defendant filed with the 
State board of equalization thesworn statement required by section 
0664 of the Political Code of California. 


XVII. 
Indebtedness secured by mortgage. 


The bonds loaned by the United States under said acts of Con- 
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gress of July Ist, 1862, and July 2d, 1864, to said Central Pacific 
Railroad Company of California were about twenty-seven millions 
of dollars. No part of said loan, except a portion the accruing 
interest thereon, has been paid, but the same now is, and for more 
than five years last past has been, outstanding; to secure the pay- 
ment of the same the United States now have, and ever since the 
issue of said bonds have had, a lien by mortgage upon the said rail- 
road, its rolling-stock, fixtures, and franchises. By said act of Con- 
gress of July 2d, 1864, said Central Pacific Railroad Company of 
California was authorized to issue its bonds in an amount equal to 
said United States bonds to secure the payment of the 
104 same by a mortgage upon its said road, telegraph, franchises, 
and properties. Under the provisions of said acts said bonds 
to the amount of more than five thousand dollars per mile were 
issued before the first day of January, 1875,and the payment of the 
same was secured by a mortgage made by said company upon its» 
said railroad, rolling-stock, and franchises. Said bonds are unapid 
and outstanding, but are not yet due, and the same now are, and 
ever since their issue have been, secured by the mortgage aforesaid. 
Many of said bonds now are, and ever have been, owned by 
citizens and bona fide residents of the State of California, while other 
of said bonds now are, and ever have been, owned by citizens of the 
United States, bona fide residents of States other than California. 


XVIII. 
Land mortgage. 


To further aid in the construction of its railroad hereinbefore de- 
scribed the defendant, on the first day of October, A. D. 1870, made, 
executed, and delivered a mortgage covering all its said lands 
105 acquired under the acts of Congress aforesaid in the sum 
of ten millions of dollars. Said mortgage was duly acknowl- 
edged and filed for record in the office of the county recorder of the 
several counties in which said land is situated, a copy of which is 
annexed to defendant’s answer, marked “Exhibit A.” and madea 
part thereof. To secure the payment of said mortage the defendant 
issued bonds in the amount of ten million dollars. A part of said 
bonds have been redeemed, but there still remain due and unpaid 
$4,630,000, which is a valid and subsisting lien upon all of said 
lands. Said unpaid bonds now are and ever have been owned and 
held by citizens and bona fide residents of the State of California, 
and some of said bonds now are and ever have been owned by citi- 
zens of the United States, bona fide residents of States other than the 
State of California, 

The lands covered by said land mortgage are situated in the States 
of California and Nevada and the Territory of Utah. Theaggregate 
amount of said lands in the State of California 1s 405,934.26 acres. 

Said lands are situated in the following counties in the 
106 quantity herein set out, as follows: In Sacramento county, 
178 acres; in Placer county, 19,862 acres; in Nevada county, 
28,042 acres; in Sierra county, 7,007 acres; in Yuba county, 
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23,642 acres; in Sutter county, 2,518 acres; in Butte county, 
120,115 acres; in Tehama county, 97,324 acres; in Shasta county, 
68,177 acres; in Colusa county, 476 acres; in El Dorado county, 
31,927 acres; in Plumas ccunty, 6,664 acres; in Yolo county, 
yoy acres. 


XIX. 
Mortgaged lands—Mode and manner of assessment—Payment of 
taxes. 


The lands mentioned in the preceding subdivision are not, and 
never have been, in any way connected with the railroad business 
of the defendant. They are agricultural and grazing lands, held, 
owned, and used for farming and grazing purposes. 

Said lands and all of them for each of the years 1880, 1881, 1882, 
1883, 1884, and 1885 were assessed by the assessors of the respective 

counties in which they are situated at their full cash value, 
107 and no deduction from said value was made or allowed on 

account of said mortgage or the indebtedness secured thereby. 
On the contrary, the laws of the State of California under which said 
assessors acted in making said assessments prohibited any deduc- 
tion from said values on account either of the mortgages or the 
indebtedness secured thereby. 

In each of said years the defendant paid in full, at the time the 
same became payable, all the taxes levied upon said lands, amount- 
ing, in the aggregate, for State, county, and municipal purposes, to 
about $160,000.00. 

The laws of the State of California, then and ever since in force, 
provide that in the assessment and valuation of lands of like char- 
acter and situation and in every respect similar, both in quality and 
use, not owned by railroad or other quasi-public corporations, a 
mortgage thereon, by which a debt is secured, shall, for the purposes 
of assessment and taxation, be deemed and treated as an interest in 
the property affected thereby; and that in the assessment and valu- 

ation of such property, for the purposes of taxation, the value 
108 of said mortgages shall be deducted therefrom and the owner 

of said lands or property only assessed and taxed for the 
value in excess of the value of the mortgage. 

To assist the assessor in the performance of his duties and to en- 
able him to make the deductions aforesaid, the laws of the State of 
California make it the duty of the recorder of each county, annually, 
on or before the first Monday in April, to transmit to the assessor a 
complete abstract of all mortgages, by which any debt is secured, 
remaining unsatisfied on the records of his office at 12 o’clock merid- 
ian on the first Monday of March of said year; and it is further 
provided by said laws that should any such list be found to contain 
any instrument relating to lands situated in more than one county 
it shall be the duty of the assessor to transmit to the State board of 
equalization allinformation relating thereto; and it shall be the duty 
of the State board to attach an apportionment of valuation of such 
instrument to be assessed in each county, and to tansmit to the as- 
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sessor of each county mentioned as affected in said instru- 
109 ment a statement of valuation of assessment to be levied 

against said instrument in such county. (Political Code, 
sect. 3678.) 

In the matter of the valuation of its said lands for the purposes of 
taxation the defendant is and ever has been devrived of all the ben- 
efits of the said laws which provide for the deduction of indebted- 
ness secured by mortgage from the valuation of lands by reason of 
the provisions of section 4 of article XIII of the constitution of the 
State of California, and the action of assessors in pursuance 
thereof, while all natural persons and all corporations not quasi 
public within the State of California are entitled to receive, and do 
receive, the full benefit of said laws and the deductions required to 
be made thereunder. 


XX. 
Property belonging to the U.S. exempt from taxation. 


That under the said constitution all property belonging to the 
United States is exempt from taxation. 


XXII. 
Assessment by State board of equalization. 


110 On the 15th day of August, 1885, the State board of equal- 

ization of the State of California, acting under and by virtue 
of the powers conferred upon it by section 10 of article XIII of the 
constitution of the State of California, did make a pretended assess- 
ment for the purposes of taxation for the fiscal year of said State 
then next ensuing upon the franchises, roadway, road-bed, rails, and 
rolling-stock and property of said railroad against defendant. Said 
pretended assessment was not made separately upon the franchises, 
roadway, road-bed, rails, and rolling-stock or any properties of said 
railroad, but all of said properties were blended together in making 
said assessment, which assessment was then and there so entered 
upon the minutes of said board. Said assessment is the assessment 
upon which the several taxes mentioned in the complaint herein are 
based, and no other assessment than the aforesaid was ever made. 
of said property, or any part thereof, for said fiscal year. Said as- 
sessment included all property and kinds of property mentioned in 

‘section 3665 of the Political Code of California, as amended 
111 March 9th, 1883, except depots, stations, shops, and buildings 

erected upon the Space cover d by the right of Way, which 
last-mentioned property was assessed as provided in said section by 
local assessors, and except steam boats. 


XXIL. 
State board pretended to assess the whole of said property to 
defendant. 


The State board of equalization, in making the said pretended 
6—1039 
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assessment, pretended to assess to and against defendant the full 


sash value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises as described in said section 3665, without deducting 
therefrom the value of the mortgage, or any part thereof, given and 
existing thereon as aforesaid to secure the indebtedness of said com- 
pany to the holders of said bonds, notwithstanding they had full 
knowledge of the existence of such mortgage. 


XXII. 


State board did not treat said mortgage as an interest in the 
property. 


In making said pretended assessments, the State board of 
112 = equalization did not deem or treat said mortgages as an in- 
interest in said property, but did assess the whole value of 
said property to the defendant in the same manner it would have 
done had there been no mortgage thereon. 
AXLV. 

Under the constitution of the State of California the board of 
supervisors of tie several counties of the State constitute boards of 
equalization for their respective counties, whose duty it is to equalize 
the valuation of the taxable property in the county, except the 
franchises, roadway, road-bed, rails, and rolling-stock. of railroads 
operated in more than one county of the State, and to such boards, 
the owners of all property, except as above stated, have the right 
and privilege to apply for the correction of their assessments, and 
have the right and privilege ofa hearing before the said local boards 
of equalization. By the provisions of the constitution of California, 
and the laws in pursuance thereof, this right and privilege, or any 

right or privilege, to be heard in relation to assessments is 
113. denied to defendant in respect to the property in question. 
XXYV. 

The power conferred upon the State board of equalization by sec- 
tion ten of article XIII of the constitution of California is self-exe- 
cuting and complete and does not provide for personal or other 
notice to be given to the parties to-be affected by the exercise of such 
power, and does not provide for a full or any opportunity of time, 
place, or tribunal for such parties to be heard in defense of their 
rights, and hence, under and by said provisions of the constitution 
of the State of C alifornia, the liability of owners of such property to 


taxation and the amount thereof may be fixed without notice to 
them or an opportunity to be heard. 


AXVI. 
Under section four of said article XIII of the constitution of the - 
State of California, if the property of natural persons or corporations, 


not quasi public, has a mortgage, lien, or incumbrance thereon they 
are not liable to assessment or taxation upun such property, 
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114 but only upon the value of their interest in such property 
over and above the value of such mortgage, lien, or incum- 
brance, whereas, in the case of the property of railroad and other 
quasi-public corporations, no such allowance or deduction is made, 
had, or allowed with respect to any mortgage, lien, or incumbrance 
there may be upon such property, The tenth section of article 
XIII of the constitution of the State of California provides the same 
mode for the assessment of the franchises, roadway, road-bed, rails, and 
rolling-stock of all railroads operated in more than one county, 
whether such property be owned by railroad er other quasi-public cor- 
porations or by private corporations or by natural persons, vet section 
four of article XIII of said constitution permits or allows indebted- 
ness secured by mortgage, trust deed, or otherwise to be deducted 
from the value of such property only when it is owned by natural 
persons or corporations not quasi public, and denies such deduction 
when the property is owned by railroad or other quasi-public cor- 
porations. 
115 XX VII. 

Section 10, article of XIII of said constitution of California provides 
that all property except the franchises, roadways, road-beds, rails, 
and rolling-stock of all railroads operated in more than one county 
in the State shall be assessed in the county, city, city and county, 
town, township, or.district in which it is situated, in the manner 
prescribed by law. 

The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is situ- 
ated by an assessor elected by the people of such county. 

The assessors of the several counties in the State of Califorma 
have, in each year since the adoption ot said constitution, assessed 
all moneys, credits, bonds, and stocks, dues, franchises, and all other 
matters and things, real, personal, and mixed, capable of private 
ownership, situated in their said counties, and all dues and credits 
held, owned, or In the possession of persons resident in said county 

to such persons. | 
116 Said assessors for each of said years have assessed to the 

owners and holders thereof, in their respective counties, the 
indebtedness of the defendant, secured by the mortgage herein 
mentioned, but never have, nor does the law permit them so to do, 
made any deduction from the assessment of any of the property of 
this defendant on account of the assessments made as aforesaid to 
the holders of such indebtedness. 

XXVIII. 

At and before and ever since the adoption of the constitution of 
California now in force there were and are existing under the laws 
of said State corporations of various kinds, formed for the pur- 
pose of and actually operating and doing business and holding 
aud using and operating property in more than one county in 
said State, and at all said times there were and there now are . 
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divers natural persons, residents of said State, operating property 
in more than one county in said State, and at all of said times 
there were and now are railroads owned by corporations formed 

under the general laws of said State, and also by natural 
117 ~—persons, which are only operated in one county. By the 

provisions of section ten of article XIII of said State consti- 
tution persons operating railroads in more than one county in the 
State have been singled out from all other persons operating prop- 
erty in more than one county and denied the right, common to all 
other persons, to appeal for relief from overvaluations of their prop- 
erty by assessors to the local bourd of equalization, and denied the 
rights and privileges accorded by the laws to all other persons in 
that respect. 

Corporations in said State of California now are, and ever have 
been, formed under general laws relating thereto, and railroad and 
all other corporations, except public corporations formed or organ- 
ized for the government of a portion of the State, now are, and ever 
have been, designated by the laws of California as private corpora- 


- tions. Under-the provisions of the laws relating to the formation of 


private corporations such corporations may be formed for any pur- 
pose for which individuals or natural persons may lawfully associate 
themselves together; and there now exist in ¢ ‘alifornia, and 
118 ever have existed, corporations formed under said laws for 
fire, marine, mutual life, health, and accident insurance, 
building, constructing, and operating railroads, wagon roads, tele- 
graphs, bridges, ferries, wharves, chutes, and piers,and for construct- 
ing and operating canals; for the purpose of acquiring lands in large 
tracts and distributi ing them as homesteads among the corporators ; 
for savings and loans, for mining, for the sale and distribution of 
water in cities and towns for manufacturing, mechanical, and agri- 
cultural purposes ; for benevolent, charitable, and educational pur- 
poses ; for cemeteries, agricultural fairs, and various other purposes. 

In said State of California there now [are],and for more than three 
years last past have been, various railroads owned, operated, and 
controlled either by individuals, partnerships, or by private cor- 
porations other than railroad | coporations, to wit, by mining and 
manufacturing corporations. There is now, and for more than three 
years last past has been, a railroad in use and operation extending 

from the city of Marysville, in the county of Yuba, to the 
119 town of Oroville, in the county of Butte, in said State, a dis- 

tance of twenty-seven miles, which said road now isand ever 
has been operated in more than one county in this State, and is of 
the same guage as the road of defendant, and has ever been operated 
for like uses and purposes. 

Said road, with all its equipments now is, and for more thar three 
years last past has been in the ownership and under the operation 
and control of one N. D. Rideont, a citizen of the United States and 
a resident of the State of California. 

There now is, and for more than three vears last past has been, a 
railroad extending from the town of Santa Cruz, on the Pacific 
Ocean, and in the county of Santa Cruz eastward through said 
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county and into the county of Monterey to the town of Pajaro, a 
distance of about twenty-one miles. Said road now is, and for a long 
time past has been, owned, operated, and used for like purposes for 
which the defendant’s road is owned, operated and used, and that 
the same now is, and for a long time past has been, in the owner- 

ship and operated by the Pacific Improvement Company, a 
120 _—iprivate corporation formed under the laws of the State of 

California, which said corparation is not and never has been 
a railroad or quasi-public corporation. 

There now are, and for more than five years last past have been, 
divers other railroads owned and operated in said State by corpora- 
tions other than railroad corporations, and by individuals and part- 
nerships, and that all of said corporations, individuals, and partner- 
ships are the owners of lands which are assessed by the local assessors 
of the various counties in which such lands are situated, and all are 
entitled under the laws of said State to the deductions provided for 
in said laws, and have been allowed such deductions. 


XXX. 

Said pretended assessment made by the State board of equaliza- 
tion and the tax claimed is upon all of the franchises, the existence 
and operation of defendant, and upon all the franchises and cor- 
porate powers held and exercised by defendant, as well as its right 
to exist and operate. 


121 XXIX. 


The State board of equalization, in making said pretended assess- 
ment, included and assessed the franchises of defendant as afore- 
said, and in making said pretended apportionment included in the 
valuation affixed to the property of defendant the value thereof, but 
such value is not separately stated in said apportionment, nor upon 
any assessment roll or delinquent list, but such value is in said pre- 
tended apportionment and upon the assessment roll, and blended 
with the values affixed to the roadway, road-bed,vect., and cannot, 
on either or otherwise, be distinguished or separated from such other 
values, and the tax upon said franchises, rights to exist and operate 
are in like manner blended with and cannot be separated from the 
tux on said roadway, road-bed, ect. 


peor 
Sole authority upon which tax is based. 


Said pretended assessment is the onlv assessment of said property, 
and the pretended tax, for non-payment of which this action is 
brought, is founded upon said pretended assessment and 

122 upon no other assessment. 


XXXLI. 
On the 15th day of August, 1885, the State board of equalization 
of the State of California, pretending to act under and by virtue of 
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the powers conferred upon it by section ten of article XIII of the 
constitution of the State of California, did make a pretended assess- 
ment, for the purposes of taxation for the fiscal year of said State 
then next ensuing, upon the franchises, roadway, road-bed, rails, 
rolling-stock, property of the railroad hereinbefore described and 
known as the Central Pacific railroad, against this defendant; that 
said pretended assessment was not made separately upon the fran- 
chises, roadway, road-bed, rails, and. rolling-stock, or any properties 
or things, but all of said properties and things were blended together 
in making said assessment, which assessment was then and there 
so entered upon the minutes of said board. Said pretended assess- 
ment is the assessment upon which the several taxes mentioned in 

plaintiff’s complaint are claimed to be due, and that no other 


123 assessment than such pretended assessment was ever, made 
against or upon said property, or any part thereof. 
XXXII. 


That defendant was not, on the 15th day of August, 1885, or at 
any other time, indebted to plaintiff in the sum set out in the com- 
plaint, or in any other sum, on any account. 


Conclusions of Law. 


From the foregoing facts the court finds, as a conclusion of law, 
that the defendants are entitled to judgment in their favor with 
costs. 

LORENZO SAWYER, 
Circuit Judge. 


Endorsed: Filed July 15, 1886. L.S. B. Sawyer, clerk. 
124 Judgment. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
California. 


THE PEOPLE OF THE STATE OF CALIFORNIA 
V8. . No. 4014. 
Tue CentTRAL Pactric RAILROAD CoMPANY. } 


This cause having been tried by the court, a jury trial having been 
waived by the written stipulation of the parties duly filed with the 
clerk of the court, and the court having filed its findings of fact and 
ordered that judgment be entered herein in accordance therewith : 

. Now, tlierefore, it is considered and adjudged that the plaintiff 
take nothing by this action; that the defendant go hereof without 
day, and that the said defendant have and recover of and from said 
plaintiff its costs in this behalf expended, taxed at $—. 

Judgment entered the 15th day of July, 1886. 

L. 8. B. SAWYER, Clerk. 


125 A true copy. 
Attested, &c., | 
[ SEAL. | L. S. B. SAWYER, Clerk. 
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126 Certificate to Judgment- Roll. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Cireuit, District of Cal- 
ifornia. 


PEOPLE OF THE STATE OF CALIFORNIA \ 
Ys. . No. 4014. 
CENTRAL Pactric RAILROAD COMPANY. 


[, Lorenzo 8. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judicial circuit within and for the district of Cal- 
ifornia, do hereby certify that the foregoing papers hereto annexed 
constitute the judgment-rol!l in the therein-entitled action. 

Witness my hand and the seal of said circuit court this 15th day 
of July, A. D. 1886. 

| SEAL. ] L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, Deputy Clerk. 


Endorsed: Judgment-roll. Filed July 15, 1886. L.S. B. Sawyer, 
clerk, by F. D. Moncton, deputy clerk. 


127 At a stated term, to wit, the July term, A. D. 1886, of the cir- 
cuit court of the United States of America of the ninth judicial 
circuit in and for the district of ( ‘alifornia, held at the court-room in 
the city and county of San Francisco on Monday, the 12th day of 
July,in the year of our Lord one thousand eight hundred and eighty- 
SIX. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order that Hon. E. C. Marshall, Att'y Gien'l of State of Cal., be Ent'd of 
Record as Alt’y for lf. 


Tue PEOPLE OF THE STATE OF CALIFORNIA 
vs. . No. 40] 4. 
Tue CENTRAL Pactric RAILROAD. COMPANY. 


% 


Ordered that Hon. E. ©. Marshall, atterney general of the State of 
California, be, and he hereby is, entered as attorney of record for the 
plaintiff in the above-entitled action. 


128 Bond on Writ of Error. 
In the Supreme Court of the United States. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff in Error, 
vs. 


THe CENTRAL Paciric RAILROAD Company. Defendant in Error. 


Know all men by these presents that we, Louis Marshall and H. 
A. Green are beld and firmy bound unto The Central Pacifie Rail- 
rvuad Company, defendant in error herein, in sum of five hundred 
dollars, lawful money of the United States of America, to be paid tu 
said The Central Pacific Railroad Company, its successors or assigns ; 
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to the payment of which, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 
heirs, executors, and administrators, firmly by the presents. 
Sealed with our seals. Dated this 28th day of July, 1886. 
Whereas the above-named The People of the State of Cali- 
129 fornia have prosecuted a writ of error to the Supreme Court of 
the United States to reverse the judgment rendered and en- 
tered by the circuit court of the United States of America for the 
district of California, in the cause entitled The People of the State 
of California vs. The Central Pacific Railroad Company, No. 4014: 
Now, therefore, the condition of this obligation in such that if the 
above-named The People of the State of California, plaintiff in error, 
shall prosecute their said writ of error to effect and answer all costs 
if they shall fail to make good their plea, then this obligation shall 
be void; otherwise to remain in full force and virtue. 
LOUIS MARSHALL. [1reat. 
' H. A. GREENE. meg 


Signed, sealed, and delivered in the presence of— 


EF. D. MONCKTON. 


UniTep StaTEs OF AMERICA, | lines 
District of California, j 


Louis Marshall and H. A. Greene, being duly sworn, each for him- 
self deposes and says that he is a house holder in said district. 
130 | and is worth the sum of five hundred dollars, in lawful money 
of the United States of America, exclusive of property exempt 
from execution and over and above all debts and liabilities. 
LOUIS MARSHALL. 
H. A. GREENE, 
Subscribed and sworn to before me this 28 [day] of July, 1886. 
F. D. MONCTON, 
Comm’r of U. S. Circuit Court, Dist. of Cal. 


Endorsed: The form of the within bond and the sufficiency of the 
sureties thereon are hereby approved. Signed Lorenzo Sawyer, cir- 
cuit judge. Filed July 28,1886. L.5. B.S Sawyer, clerk. 


131 In the Circuit Court of the United States for the Northern 
District of California. 


THE PEOPLE OF THE STATE OF CALIFORNIA \ 
vs. - No. 4014. 
Tue CENTRAL PAcIFIC RAILROAD COMPANY. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States of 
the ninth judicial circuit in and for the northern district of Cali- 
fornia, do hereby certify that the foregoing one hundred and thirty 
written pages, numbered from 1 to 130, inclusive, are a full, true, 
and correct copy of the record and of all proceedings in the above 
and therein entitled cause, and that tlhe same together constitute 
the return to the annexed writ of error. 
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Witness my hand and the seal of said circuit court this 2d day of 
September, A. D. 1886. 
[The Seal of the Circuit Court, District of ¢ ral’a, | 
L. S. B. SAWYER, Clerk. 
132 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States of the ninth judicial circuit in 
and for the district of California, Greeting: 


Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said cireuit court before 
you, between The People of the State of ( ‘alifornia, plaintiff in error, 
and The Central Pacific Railroad Company, defendant in error, a 
manifest error hath happened, to the great damage of the said plain- 
tiff in error,as by his complaint appears, and it being fit that the error, 
if any there hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, You are hereby 
commanded, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning tl.e same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at the city of Washington, in the District of Columbia, on the 
second Monday of October next, in the said Supreme Court to be 
there and then held, that, the record and proceedings aforesaid 
bel ing | inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the law and eustom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 28th day of July, in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Inde 
pendence of the United States the one hundred and eleventh. 

[The Seal of the Circuit Court, District of Cal’a. | 
L. S. B. SAWYER, 
Clerk of the Circuit Court of the United States 
for the District of California. 


The above writ of error is hereby allowed. 
LORENZO SAWYER, 
U. 8. Cirewit Judge Ninth Judicial Circuit. 


133 [ Endorsed :] No. 4014. United States Supreme Court. The 

People of the State of California, pl’ffs in error, vs. The Central 
Pacific Railroad Company, def’t in error. Writ of error. Service 
of a copy of within admitted this 25 day of Aug., 1886. H. 5. 
Brown, att’ys for def’t in error. Filed September 2d, 1886. L.S. B. 
Sawyer, clerk. 


The Answer of the Judges of the Circuit Court of the United States for 
the District of California 
The record and all proceedings of the plaint whereof mention is 
7—1039 
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within made, with all things touching the same, we certify, under 

the seal of our said court, to the Supreme Court of the United States 

within mentioned, at the day and place within contained in a cer- 

tain schedule to this writ annexed, as within we are commanded. 
By the eourt: 


L. S. B. SAWYER, Clerk. 


134 Uwnirep STATES OF AMERICA, 88: 
To the Central Pacific Railroad Company, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the 11th day of October, A. 
D. 1886, pursuant to a writ of error filed in the clerk’s office of the 
circuit court of the United States of the ninth judicial circuit in 
and for the district of California, wherein the People of the State of 
California are plaintiffs in error and you are defendant in error, to 
show cause, 1f any there be, why the judgment in the said writ of 
error mentioned should not be corrected, and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 28th day of 
July, A. D. 1886, and of the Independence of the United States the 
one hundred and eleventh. 

LORENZO SAWYER, 
U. S. Circuit Judge for the District of California. 


35 [Endorsed:] No. 4014. In the Supreme Court of the 

United States. The People of the State of California, pl’ ffs 
in error, vs. The Central Pacific Railroad Company, def’t in error. 
Citation. Service of a copy of the within citation is hereby 
acknowledged this 23 day of Aug. 1886. H.S. Brown, att’y for def’t 
in error. Filed September 2d, 1886. L. 8. B, Sawyer, clerk. 


Endorsed on cover: [Stamped:] Supreme Court U.S. Received 
Sep. 28, 1886, clerk’s office. California C. C. U.S... No. 1039. The 
People of the State of California, plaintiffs in error, vs. The Central 
Pacific Railroad Company. Filed September 28, 1886. 
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1 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting : 

Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in the said circuit court before 
you or some of vou, between Almira R. Clare, as administratrix of 
the estate of Charles C. Clare, deceased, as plaintiff, and the Provi- 
dence and Stonington Steamship Company, as defendant, a manifest 
error hath happened, to the great damage-of the said defendant, as is 
said and as appears by its complaint, we, being willing that such 
error, ifany hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the justices of the Supreme Court of 
the United States, at the Capitol in the city of Washington, together 
with this writ, so that you have the same at the said place, before 
the justices aforesaid, on the second ete of October next that, 
the record and proceedings aforesaid being inspected, the said justices 
of the Supreme Court may cause further to be done therein to cor- 
rect that error what of right and according to the law and custom 
of the United States ought to be done. 

Witness’the Honorable Morrison RK. Waite, Chief Justice of the 
Supreme Court of the United States, this 13th day of July, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the United States the one hundred and 
tenth. 

[Seal of U. 8. Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH. 
Clerk of the Circuit Court of the United States of America 
for the Southern District of New York, in the Second Circuit. 


Allowed July 11, 1885. 
WM. J. WARREN. 


2 [Endorsed:] Due and timely service of a copy of the within 
writ of error is hereby admitted. Dated N. Y., 13 July, 1885. 
Isaac N. Miller, att’y for pl’ff Clare. 
[Stamped :] U.S. circuit court. Jul. 18,1885. Timothy Griffith, 
clerk. Pd. 1.45. 


UNITED STATES OF AMERICA, . } 
Southern District of New York, { “°° 


[, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of error an | in obedience thereto, 
do hereby certify that the followi ing pages, numbered from three to 
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one hundred and fourteen, inclusive, contain a true and complete 
transcript of the record and proceedings had in said court in the 
‘ase of ‘The Providence and Stonington Steamship Company, plain- 
tiff in error, against Almira R. Clare, as administratrix of the estate 
of Charles C. Clare, deceased, defendant in error, as the same remain 
of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this twenty-fourth day of July, 
in the year of our Lord one thousand eight hundred and eighty-five, 
and of the Independence of the United States the one hundred and 
tenth. 

[Seal of U.S. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, Clerk. 


3 Summons. 
Supreme Court, City & County of New York. 


ALMIRA R. CLARE, as Administratrix of the Estate of Charles C. 
Clare, Deceased, Plaintiff, 
against 
THe Provipence & Stoninaron SreamMsuip Company, Defendant. 


To the above-named defendant : 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Dated New York, April 28, 1881. 

ISAAC N. MILLER, 
Plaintiff’s Attorney. 

Post-office address, 293 Broadway, N. Y.; office, No. 293 Broadway, 
New York. 
eo Supreme Court, City and County of New York. 

ALMIRA R. CLARE, as Administratrix of the Estate of Charles C. 
Clare, Deceased, 
ag st 
_ THE PROVIDENCE AND STONINGTON STEAMSHIP CoMPANY. 

The plaintiff herein, complaining of the defendants in the above- 
entitled action, by Isaac N. Miller, her: attorney, respectfully shows 
to this court: 

That, as plaintiff is informed and _ believes, the defendants are a 
corporation created under the laws of the State of Rhode Island, 
having an office for the transaction of business in the city and State 
of New York, and at the time hereinafter mentioned, being such 
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corporation, were common carriers of passengers for hire, and were 
the owners and possessors and were in the use and occupation of two 
certain steamboats named, respectively, the Narragansett and Ston- 
ington, and then and before that time were running the same 
5 from and between Stonington, Connecticut, and New York 
city, and had the control and management thereof through 
their agents and servants. 

That on or about the 11th day of June, 1880, said defendants re- 
ceived one Charles C. Clare on their said boat, the Narragansett, for 
the purpose of conveying him therein as a passenger from New York 
city to Stonington aforesaid, for a reasonable compensation, paid to 
them by said Charles C. Clare; that the said steamboat, under the 
management and direction of the said defendants and their servants, 
having said Charles C. Clare on board thereof as a passenger, and 
proceeding through the waters of Long Island Sound, met the afore- 
said steamboat Stonington proceeding on her way to New York 
city, and that the said steamboats were so negligently, unskilfully, 
and carelessly managed, conducted, and navigated on the part of 

the defendants, by their servants, that by and through the 
6 mere negligence, nhnaunentin nt,  Carciecsness, and default 

of the said defendants and their servants the said steamboat 
came in violent and forcible collision, nate the said steamboat, 
the Narragansett, was so damaged, injured, broken, and crushed 
that fire immediately broke out thereon, and within a few moments 
thereafter said steamboat sank and the said Charles C. Clare, with- 
out any neglect or neglect or default on his part, was drowned. 

And this plaintiff further shows, upon information and _ belief, 
that, through the negligence and carelessness of the defendants, the 
said steamboat Narragansett left New York on the afternoon of June 
Lith aforesaid, without be Ing in charge of al chief engineer and 
without having a com ple ment of watchmen: ; that by reason that by 
reason of the negli gence and carelessness of the said defendants, 

through their servants, Improper signals were given, and the 
said steamers negligently and carelessly steered and guided, 

by reason whereof, wholly or 1n part, said eollision occurred ; 
that with a reasonable and proper look out, care, and attention on 
the part of defendants and their servants such collision might have 
been avoided and the death of said Charles C. Clare, thereby cause- 
prevented. 

And this plaintiff further — that she is unable to determine the 
exact location in Long Island Sound where said collision occurred, 
but alleges that said collision occurred either within the State of 
New York or the State of Connecticut. 

That section 9, chapter 6, title 19 of the Laws of 1875 of the State 
of Connecticut provides that all actions for injury to the person, 
whether the same do or do not instantaneously or otherwise, result 
in death, to the reputation or to the property, and actions to recover 
damages for injury to the person of the wife, child, or servant of any 

person shall survive to his executor or administrator, provided 
5 the cause of action shall not have arisen more than one year 
before the death of the deceased, but all damages resulting in 
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death recovered in an action brought by any executor or adminis- 
trator shall inure to the benefit of the husband or widow and heirs 
of the deceased person after deducting the costs and expenses of suit 
as follows: Half to the husband or widow and half to the lineal 
descendants of the deceased per stirpes, but if there be no descend- 
ants the whole shall go to the husband or widow, and if there be no 
husband or widow to the heirs, according to the law regulating the 
distribution of intestate ge estate. 

That section 1, chapter 78, of the laws of 1877 of the State of 
Connecticut provide that in all actions by an executor or adminis- 
trator for injuries resulting in death from negligence such executor 

or administrator may recover from the party legally in fault 
9 for such injuries just damages, not exceeding five thousand 

dollars, to be distributed as provided in section 9, chapter 6, 
title 19, laws of 1875, but such action must be brought within one 
year of the neglect complained of; and this plaintiff further shows 
that said collision, from which the death of said Charles C. Clare 
resulted, occurred less than one year before the commencement of 
‘this action, namely, on or about the night of the 11th of June, 
1880. 

That the said Charles C. Clare so killed died intestate, and that 
on the 28th day of April, 1881, letters of administration on his goods, 
chattels, and credits, dated on that day, were duly granted to the 
plaintiff by the surrogate of the county of New York, whereby she 
was duly appointed administratrix as aforesaid, and that thereupon 
she duly qualified and entered upon the duties of her said 

office. 
10 That said Charles C. Clare left surviving him the plaintiff, 
who is the widow of the deceased, and four children, heirs- 
at-law and next of kin, all of whom are minors, namely, Grace, 
Charles, Myra,.and Howard, and reside witl. this plaintiff. 

That said widow was dependant upen deceased for subsistence & 
support and said next of kin were dependant upon deceased for 
subsistence and support, nurture and education, and have sustained 
pecuniary and other injury by his death, to their damage five thou- 
sind dollars. 

Wherefore plaintiff,as administratrix as aforesaid, demands jede- 
ment against the defendants for the sum of five thousand dollars 
damages, according to the statute in such case made and provided, 
and interest on said sum from the llth day of June, 1880, together 
with the costs of this action. 

ISAAC N. MILLER, 
Pl’ff’s Atty, 293 Broadway, N. Y. 


11 City & County or New York, 8s: 


Almira R. Clare, being duly sworn, says that she is the plaintiff 
in the above-entitled action; that the foregoing complaint is true 
of her own knowledge, except as to the matters therein stated to be 
alleged on information and belief, and as to those matters -he believes 
it to be true. 

ALMIRA R. CLARE. 


87S inadamagm 


ALMIRA R. CLARE, &C. vo 


Sworn to before me this 28th day of April, 1881. 
JAMES J. TRAYNOR, 
Notary Public, N. Y. Co. 


Endorsed : Copy complaint. 


12 Notice of Appearance and Demand 


Supreme Court. 


AtMIRA R. CLARE, Adm’x, &ce., 
against 
Tue PROVIDENCE & STONINGTON STEAMSHIP CoMPANY. 


Please to take notice I am retained by and appear for The Provi- 
dence and Stonington Steamship Company, the defendant in this 
action, and demand that all papers in this action be served on me 
at my office, No. 50 Wall street, New York city. 

Yours, &ce., 
W.S. DIXON, 
Attorney for Defendant. 

Dated —, 18S—. 

Office address, 

Post-office address, 50 Wall street, N. Y. city. 

To Isaac N. Miller, attorney for plaintiff. 


13 tition 
Supreme Court. 


AutmiraA R. CLare, as Administratrix of the Estate of Charles C. 
Clare, Deceased, Plaintiff, 
against 
THE PROVIDENCE AND STONINGTON STEAMSHIP Company, Defendant. 


To the supreme court: 

The petition of the Providence and Stonington Steamship Com- 
pany respectfully shows— 

That your petitioner is the defendant in this suit, and that the 
same was brought by Almira R. Clare, administratrix of Charles C. 
Clare, as plaintiff, on or about the 29th day of April, 1580, in the 
supreme court, county of New York, and that at the time of bring- 
ing this suit the said plaintiff was and now is a citizen of the State of 

New Jersey, and that your petitioner was not at the time of 
14 bringing this suit and is not now a citizen of the State of New 

York,and was and now,is a citizen and resident of the State 
of Rhode Island. 

And your petitioner further respectfully shows that at the time 
when this suit was brought there was and now is a controversy 
therein between a citizen of a State and a citizen of another State, 
to wit, the said plaintiff, residing in the State of New Jersey, and 
the said Providence and Stonington Steamship Company, being a 
corporation or company organized and existing under and by virtue 
of the laws of the State of Rhode Island, and further that the said 
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plaintiff claims in the summons and complaint in this suit, as dam- 
ages against your petitioner, the sum of $5,000, and that the matter 
in dispute exceeds the sum of $5,000, inclusive of costs. 
That this cause has not been tried, but is now at issue, and that 
the October term, 1880, is the term of this court at which this said 
suit could be first tried. 
15 That your petitioner desires to remove this suit before trial 
thereof into the next circuit court of the United States for 
the southern district of New York, where said suit is pending, in 
the second circuit, in pursuance of the Revised Statutes of the United 
States and of the act of Congress entitled “An act to determine the 
jurisdiction of certain courts of the United States and to regulate 
the removal of causes from said courts, and for other purposes,” ap- 
proved on Mai’ch 3rd, 1875, and that your petitioner is ready and 
willing to make and file herewith a bond, with good and sufficient 


surety, for its entering in such circuit court, on the first day of its | 


session next after the filing of this petition and after the order of 
this court removing said suit to the said circuit court, the copy of 
the record in such suit, and for paying all costs that may be awarded 
‘by said circuit court if said court shall hold that said suit was 
wrongfully or improperly removed thereto, and for doing all 
16 other acts and things required to be done by the Revised 
Statutes of the United States and the said act of Congress in 
such case made and provided, and it offers herewith its bond, exe- 
cuted by Samuel D. Babcock, of the city of New York, and by Henry 
Morgan, of the city of New York, as sureties, in the penal sum of 
$500.00, conditioned that your petitioner shall enter in such circuit 
court, on the first day of its session next after the filing of this peti- 
tion and after the order removing said cause to the said circuit court, 
a copy of the record in such suit, and for paying all costs that may 
be awarded by said circuit court if said court shall hold that said 
cause was wrongfully or improperly removed thereto, and for doing 
such other appropriate acts as by the Revised Statutes of the United 
States and by the said act of Congress in such case made and pro- 
vicled are required to be done. 
17 And your petitioner therefore prays that the said bond be 
accepted as good and sufficient sureties, according to said pro- 
visions of law, and ‘that said suit ms iy be removed into the United 
States circuit court to be held in the southern district of New York, 
in the second circuit, pursuant to the statute made and provided, 
and that no further proceedings may be had therein in this court. 


Dated June 7th, 1881. 
AM. P. DIXON, 
Attorney for Defendant. 
STATE OF New YORK, - 
City and County of Niw York, * 


Courtland G. Babcock, being duly sworn, deposes and says that he 
is the treasurer of the petitioner above named : that he has read the 
furegoing petition and knows the contents thereof, and that the same 
is true, except as to the matters therein stated to be alleged on in- 


ALMIRA R. CLARE, &¢. 7 
formation and belief, and as to those matters he believes the same to 


be true. 
C. G. BABCOCK., Treas. 


18 Subscribed and sworn to before me this 7th day of June, 
1881. 
JAMES ©. GERARD, 
Notary Public, N. Y. Co. 


State of New York — Court. 


ALMIRA R. CLARE, as Administratrix of the Estate of Charles C. 
Clare, Deceased, Plaintiff, 


against 
THE PROVIDENCE AND STONINGTON STEAMSHIP CoMPANY, Defendant. 


We, The Providence and Stonington Steamship Company, above 
named, as principal, and Samuel D. Babcock, of the city of New 
York, and Henry Morgan, of the city of New York, sureties, are held 
and firmly bound, jointly and severally, unto Almira R. Clare, as 

administratrix of the estate of Charles C. Clare, deceased, plain- 
ly tiff above named, in the sum of $500.00, lawful money of the 

United States of America, to be paid to the said plaintiff or to 
her heirs, executors, administrators, successors, or assigns; for which 
payment, well and truly to be made, we hereby bind ourselves, our 
successors, heirs, executors, and administrators, jointly and sever- 
ally, firmly by these presents. 

Sealed with our seals. Dated the 7th day of April, 1881. 

Whereas the suit was brought on or about the 20th day of April, 
1881, in the supreme court of New York by the said Almira R. 
Clare, administratrix of the estate of Charles C. Clare, deceased, 
against the said Providence and Stonington Steamship Company, 
and that the cause is now pending for trial in said supreme court, 
and is removable into the circuit court of the United States under 
the act of Congress entitled “An act to determine the jurisdiction of 
circuit courts of the United States and to regulate the removal of 

causes from said courts, and for other purposes,” approved 
20) March 3d, 1875; and whereas the said Providence and Ston- 

ington Steamship ( om pany has filed its petition in the said su- 
preme court for the removal of the said suit into the next circuit court 
of the United States to beheld in the southern district of New York, 
pursuant to the said statute of the United States in such case made 
and provided: 

Now, therefore, the condition of this obligation is such that if the 
Providence and Stonington Steamship Company, or its successors, 
shall enter or cause to be entered in the circuit court of the United 
States for the southern district of New York, on the first day of its 
session next ensuing after the filing of the said petition and of the 
order of the said supreme court for the removal of said suit into the 
circuit court, a copy of the record in such suit, and shall pay all costs 
that may be awarded by the said circuit court if the said court 
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21 shall hold that such suit was wrongfully or improperly re- 
moved thereto, or cause to be done such other appropriate 
acts as by the Revised Statutes of the United States and the said act 
of Congress are required to be done upon the removal of a suit into 
the United States circuit court, then the above obligation to be 
void; otherwise to remain in full force and effect. 
PROVIDENCE & STONINGTON 
STEAMSHIP CoO., 
sy C. C. BABCOCK, Treasurer. [1. s. 
SAMUEL D. BABCOCK. L. 8. 
HENRY MORGAN. L. 8. 
PROVIDENCE & STONINGTON 
STEAMSHIP Co., 
By C. G. BABCOCK, Treas. [L. s. ] 


Sealed in the presence of— 
JAMES C. GERARD. 


STATE OF New YORK, ® 
City and County of New York, f * 


Samuel D. Babcock, one of the subscribers to the foregoing under- 
taking, being duly sworn, says that he is a resident and free- 

22 holk ler within this State and is worth the sum of $1,000.00 
over all debts and liabilities and exclusive of property exempt 

by law from levy and sale under execution. 


PD 


D. BABCOCK. 
Sworn to before me this 7th day of June, 1881. 

JAMES C. GERARD, 
Notary Public. 


STATE OF New YORK. | 
Oity and County of New York, { 
Henry Morgan, one of the subscribers to the foregoing undertak- 
ing, being duly sworn, says that he is a resident and freeholder 
within this State and is worth the sum of $1,000.00 over all debts 
and liabilities and exclusive of property exempt by law from levy 


and sale under execution. 
HENRY MORGAN. 


Sworn to before me this 7th day of June, 1881. 
JAMES C. GERARD, 
Notary Public. 


23 City AND County oF New YORK, 88: | 
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I hereby certify that on this 7th day of June, 1881, before me 
personally appeared the above-named Samuel D. Babcock & Henry 
Morgan, to me known and known to me to be the individuals de- 
scribed in and who executed the above undertaking and severally 


acknowledged that they executed the same. 
JAMES C. GERARD, 
Notary I ublic. 


ALMIRA R. CLARE, &C. 9 


Endorsed: — court. —— , plaintiff, against The Providence 
& Stonington Steamship Company, defendant. Petition and bond. 
, attorney for petitioner. 


24 At a special term of the supreme court ofthe State of New 
York, held at the court-house, in the city and county of New 
York, on the 7th day of June, 1881. ; 
Present: Hon. Charles Donohue, justice. 


ALMIRA R. CLARE, as Administratrix of the Estate of Charles C. 
( ‘lare, Ly Uf ased, 
agt 


THE PROVIDENCE AND STONINGTON STEAMSHIP CoMPANY. 


A petition having been filed by the defendant in this cause, bear- 
ing date the 7th day of June, 1851, for the removal thereof into the 
circuit court of the United States for the southern district of New 
York, pursuant to the statutes of the United States in such case 
made and provided, and the said petitioner having offered good and 
sufficient sureties, pursuant to the directions of and as required by 

the said statute: Now, on motion of Mr. William P. Dixon, 
20 of counsel for the said petitioner, it is declared that it is made 

to appear to the satisfaction of this court that the present suit 
is commenced in this court by a citizen of the State of New Jersey 
against a citizen of another State, to wit, the State of Rhode Island, 
and that the matter in dispute exceeds five hundred dollars, exclus- 
ive of costs; and it is further declared that it is made to appear to 
the satisfaction of this court that the said petitioner has fully com- 
plied with all the requirements of the said statutes in respect to the 
said petition and sureties. 

It is hereby further declared and and ordered that this court ac- 
cepts the petition and sureties offered Dv thy petitioner, and that the 
said cause be, and the same hereby is, removed for trial into the 
next circuit court to be held in the southern district of the State of 
New York, pursuant to the said statutes ; and 

[t is hereby further ordered that this court do proceed no 


oe 


26 further therein, and that all proceedings in this court in the 
said cause be, and the same are hereby, stayed. 
(S’d) C. DONOHUE, J. 


STATE OF NEw YORK, |... 
City and State of New York, f~* 

I, William A. Butler, clerk of the said city and county, and clerk 
of the supreme court of said State ior said county, do certify that I 
have compared the preceding with the original summons, complaint, 
notice, petition, bond, and order on file in my office, and that the 
same is a correct transcript therefrom and the whole of such 
original. 

In witness whereof I have hereunto subscribed my name and af- 
fixed my official seal this seventeenth day of October, 1851. 


L. 8] WM. A. BUTLER, Clerk. 
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Endorsed: N. Y. supreme court. Almira R. Clare, adm’x, &ce., 
vs. The Providence & Stonington Steamship Company. Certified 
copy record. U.S. circuit court.. Filed Oct. 27,1881. Joseph M. 
Deuel, clerk. . 


27 Circuit Court of the United States, Southern District of New 
York. ; 
ALMIRA R. CLARE, as Administratrix, «c., 
aq’ st 


THe PROVIDENCE AND STONINGTON STEAMSHIP COMPANY. 


This action having been originally commenced in the supreme 
court of the State of New York for the city and county of New 
York, and having been duly removed in this court on the applica- 
tion of the defendant, and a duly certified copy of the record in 
said cause in said New York supreme court having been duly filed 
this day in this court,-and said defendant having appeared herein 

by its attorney, Williain P. Dixon: 
28 Now, on motion of William P. Dixon, attorney for the de- 
fendant, it is ordered that the said cause do proceed in this 
court as if it had originally been commenced herein, and that the 
appearance of William P. Dixon for said defendant be, and hereby 
is, noted and entered. 
New York, October 17, 1881. 


29 Answer. 
Circuit Court of the United States, Southern District of New York. 


AtmIrRA R. CLARE, as Administratrix of the Estate of Charles C. 
Clare, Deceased, 
~ against 
THE PROVIDENCE AND STONINGTON STEAMSHIP COMPANY. 


The Providence and Stonington Steamship Company, defendants 
in this action, appearing therein by William P. Dixon, their attor- 
ney, answer the complaint as follows: 

First. The-defendant admits that is a corporation duly created, 
organized, and existing by and under the laws of the State of Rhode 
Island, and is a common carrier of passengers and freight, and as 
such owning and running a line of steamships between the city of 
New York and Stonington, Connecticut, and that it has an office or 
place of business in said city of New York, and was at or about the 

time mentioned in the complaint owner of the steamships 
30 “ Narragansett ” and Stonington. 

Second. The defendants have no knowledge or information 
sufficient to form a belief as to the allegations, save and except the 
allegations of negligence in the second and third paragraphs or sub- 
divisions of the complaint and between folios 3 & 6 thereof, and 
therefore controvert and deny the same and each of them; and as to 
each and every allegation of negligence on the part of said defend- 
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ants, their agents, or servants, in said complaint contained, the de- 
fendants deny that they, their agents, or servants, conducted them- 
selves negligently or carelessly or misbehaved in regard to the said 
passengers or the transportation thereof in their calling as carriers 
or otherwise, and deny that any loss, destruction, damage, or injury, 
as alleged in the complaint, was caused to the plaintiff by reason of 
any negligence or want of care of these defendants, their agents, or 
servants, or in violation of any agreement or duty on their part; 

and they further deny that by reason of the premises in the 
31 complaint alleged the plaintiff sustained damages to the 

amount of five thousand dollars or in any amount whatever; 
and these defendants allege, further, that the statute of the State of 
Connecticut referred to in the complaint is a local statute and con- 
fers upon this court no jurisdiction of the subject-matter of this 
action, and that there is in this court no right of action as set out in 
the complaint, and that the complaint should be dismissed for want 
of jurisdiction. 

Third. The defendants, further answering said complaint, aver 
that prior to the commencement of this action and on or about the 
l6th day of June, 1880, the defendants, in conformity with the act 
of Congress, passed March 3d, 1851, entitled “An act to limit the 
liability of ship owners and for other purposes,’ presented to and 
filed in the district court of the United States for the southern dis- 
trict of New York, within which district this action is pending, their 
libel or petition, of which a copy is annexed, marked “A;” that the 

several allegations in said libel contained are true, and at the 
oz time of filing thereof no libel against said steamship “ Narra- 

gansett” had been filed in any district for any loss, destruc- 
tion, damage, and injury-therein mentioned; that upon reading 
and filing the same the said district court did, on the said 16th day 
of June, 1880, make and enter an order, of which a copy is annexed, 
marked “ B,” whereby it was ordered that said petitioners transfer 
their interest in said steamship “ Narragansett” and her freight for 
the voyage in said libel and petition mentioned to Samuel H. Ly- 
man, Esqr., to act as trustee for the person or persons who may 
prove to be legally entitled thereto, pursuant to the provisions of 
the act of Congress in that behalf above referred to; that upon read- 
ing and filing said libel and petition and the said last-named order 
and the instrument of transfer therein mentioned, duly executed 
and bearing date the 16th day of June, 1880, the said district court 

did, on said 16th day of June, 1880, make and enter a 
33 further order, of which a copy is annexed, marked “C,” a 

copy whereof was duly served on the attorney for the plain- 
tiff in this action on the 25th day of June, 1880; that on the same 
day, in pursuance of said last-named order, a monition was issued 
out of said district court to the marshal of the United States for the 
southern district of New York, of which a copy is hereto annexed, 
marked “ D,” a copy of which monition was duly served on the plain- 
tiff’s attorney herein on the 25th day of June, 1880; that on the 
same day the said marshal, in pursuance of said monition, caused to 
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duly issued and thereafter duly published a citation, of which a copy 
is annexed, marked “ E.” 

That on the said 16th day of June, 1880, the said district court 
made a further order in the premises, of which a copy is hereto an- 
nexed, marked “ F,” which order was duly served upon the at- 
torney for the plaintiff in this action on the 25th day of June, 

1880. 
o4 That such proceedings were duly had and taken in the 
said suit in the district court of the United States for the 
southern district of New York as are recited in said last-men- 
tioned order, and that the said order still remains in full force and 
unrevoked. 

Fourth. That on the 5th day of October, 1880, at the time when 
the monition above mentioned was returnable before said district 
court, proclamation was duly made in the said district court for all 
persons claiming damages for any loss, destruction, damage, or injury 
occasioned by the said disaster on said steamship to appear and pre- 
sent their claims and such answers or exceptions as they should be 
advised, but that the said plaintiff did not then nor has she pre- 


, sented any such claim, answer, or exceptions in such proceeding in 


the said district court. 
Fifth. That thereupon afterwards a decree was dul’ made and 
entered by the said district court in the proceedings aforesaid, 
oO bearing date the 7th day of October, 1880, a copy whereof is 
hereto annexed, marked “G,” and forms a part of this answer, 
whereby the plaintiff and all other persons and parties than those 
having presented claims as aforesaid, or to whom leave was thereby 
expressly granted to file claims, were forever debarred from present- 
ing, filing, or prosecuting any claims for damages for any loss, de- 
struction, damage, or injury occasioned by the disaster on board 
the said steamship “ Narragansett” on the 11th day of June, 1880, 
in the said libel and petition mentioned ; and the said plaintiff and 
all other persons and parties were adjudged to be in default in re- 
spect to answering or excepting to the said libel and petition, and 
it was ordered, adjudged, and decreed that as to all such persons 
and parties so in default in respect to answering dr excepting to such 
libel (including this plaintiff) the allegations of said libel and peti- 
tion stand as confessed and admitted; that such proceedings 
36 have been had and taken in the said suit in the district court 
of the United States for the southern distriet of New York as 
are recited in the said last-mentioned decree, and the said decree 


still remains in full force and unrevoked, and defendants crave leave | 


to refer to the record of said suit or proceeding in said district court 
as a part of their answer herein, and insist that by virtue of the 
premises the right of the plaintiff, if any such she ever had, to pros- 
ecute this action against these defendants has ceased and deter- 
mined, and any and all claims and demands which the plaintiff 
may have ever had against these defendants for or by reason of any 
of the matters and things in the complaint herein mentioned and 
referred to have been and are wholly barred; and that by reason 
of the matters and proceedings hereinbefore mentioned and referred 


‘ 
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this court has no jurisdiction of any claim against the defend- 

ants for any such loss, destruction, damage, or injury as in said 

37 complaint alleged or referred to, or of any claim for any loss, 

destruction, damage, or injury occasioned by the disaster to 

or on board of the said steamship “ Narragansett ” hereinbefore and 
in said libel and petition mentioned. 

Wherefore the defendants pray that the complaint of the plaintiff 
herein be dismissed with costs. 

WM. P. DIXON, 
Defendants’ Attorney. 
City AND County oF New YOorK, 8s : 

Courtland F. Babcock, being duly sworn, says that he is the presi- 
dent of the Providence and Stonington Steamship Company, the de- 
fendants in the above-entitled action; that he has read the foregoing 
answer and knows the contents thereof, and that the same is true of 
his own knowledge, except as to the matters therein to be alleged on 
information and belief, and as to those matters he believes it to be 
true. ' 

C. G. BABCOCK. 

Sworn to before me this 7th day of June, A. D. 188-. 

JAMES C. GERARD, 
Notary Public, N. Y. Co. 


on éé \ >) 
ey. * . 


To the honorable William G. Choate, judge of the district court of 
the United States for the southern district of New York: 


The libel and petition of the Providence and Stonington Steam- 
ship Company, owners of the steamsphip or vessel called the “ Nar- 
ragansett,” hereinafter named, in a cause of action, civiland maritime, 
respectfully shows: 

l‘irst. That your petitioners are a corporation duly created and 
organized by and under the laws of the State of Rhode Island, own- 
ing and running a line of steamships for the carriage of freight and 
passengers between Stonington, in the State of Connecticut, and the 
city of New York, and at the several times hereinafter stated were 
the owners of the said steamship “ Narragansett,” which was one of 
the vessels of said line and duly enrolled at the office of the collector 
of customs at Providence. 

Second. That on the night of the eleventh day of June, 

39 1880, the said steamship “ Narragansett” set sail from the- 

said port of New York, on one of her regular trips in said 

line, having on board a large and valuable cargo belonging to sev- 

eral owners or freighters who had shipped the same thereon to be 

carried on freight to and there delivered to various consignees ac- 

cording to the respective directions ac com pany ing the same, “and also 

having on board divers other pares goods, and merchandise 

which was owned by or entrusted to the care or custody of the pas- 
sengers on board said steamship. 

Third. That the said vessel with said cargo and other property on 
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board prosecuted said voyage in safety until the arrival, on the night 
of the eleventh day of June, 1880, at a point in her usual course 
nearly opposite Cornfield light-ship, off the Connecticut shore and 
several miles distant therefrom, when she was run into and struck 

on the starboard side by the steamship “ Stonington ;” that 
AQ) by the collision aforesaid a large hole was made in the star- 

board side of said steamship, by reason of which she filled, 
took fire and burned, and soon after sunk in about eight fathoms of 
water. 

Fourth. That by reason of the disaster aforesaid almost the whole 
of the said cargo and other property above referred to was lost and 
destroyed and the : said voyage was broken up; that the said steam- 
ship, cargo, and other property now remain at the place where she 
sunk, with the exception of small portions thereof which have been 

‘arried ashore at divers points, and that no freight has been received 
on said cargo or any part thereof. 

Fifth. That the said collision happened and the loss, damage, in- 


jury, and destruction above referred to was done, occasioned, and 


incurred without the privity or knowledge of your petitioners. 
Sixth. That nevertheless certain’ persons hereinafter 
41 named, being or claiming to have been owners, shippers, or 
consignees of portions of ‘said c irgo so lost and destroy ed on 
said vessel, have sued your petitioners in the supreme court of the 
State of New York, within the southern district of New York, for 
the loss and destruction of such portions of such cargo; and your 
petitioners, desiring as well to contest their liability and the liability 
of said vessel for the loss, destruction, damage, and injury occasioned 
by said disaster, and also to claim the benefit of limitation of liability 
provided for in the third and fourth sections of the act of Congress 
entitled “An act to limit the liability of ship-owners, and for other 
purposes,” passed March 3d, 1851, are ready and willing and hereby 
offer to transfer their interest in such vessel and the fre ight pending 
on such voyage for the benefit of all such claimants to a trustee, to 
be appointed by any court of competent jurisdiction, to act as such 
trustee for the person or persons who may prove to be legally enti- 
tled thereto. 
42 Seventh. And your petitioners state the facts and cireum- 
stances by reason of which exemption from liability is claimed 
as follows, in addition to the facts hereinbefore alleged: That the 
said steamship was in all respects sound, staunch, and seaworthy, 
and properly manned, equipped, and provided for the voyage and 
service in which she was engaged, and under the command of proper 
and suitable officers therefor; that the said collision occurred through 
no fault or neglect on the part of the persons on board of or having 
charge of the navigation of the said steamship, but was entirely 
owing to the dangerous and narrow channel and difficult navigation 
and the dense fog, which rendered it impossible to see lights on other 
vessels. | 
That after the said collision all reasonable and proper steps were 
taken and adopted by those having charge of the said steamship to 
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prevent her striking and to prevent the loss, destruction, 
43 damage, and injury above referred to, but the same was with- 
out avail. 1 
Kight-. That the said steamship has not been libelled in any court 
to answer for any loss, destruction, damage, or injury occasioned or 
alleged to have been occasioned by said disaster; that the Moss Man- 
ufacturing Company of Westerly, Rhode Island, has commenced an 
action against your petitioners, as owners of said vessel, in the su- 
preme court of the State of New York, claiming to recover the sum 
of twenty-five hundred dollars, the alleged value of merchandise al- 
leged to have been lost on said vessel by said disaster and to have 
belonged to 
Ninth. That your petitioners are ignorant of the amount of the 
loss, destruction, damage, and injury suffered by the said several 
freighters and owners of goods, wares, and merchandise and other 
property on’ the said voyage; | 


T 
ut, upon information and 
44 belief, they aver the same to have been one hundred thousand 

dollars, and upon such information and belief they aver that 
the whole value of the said vessel and her freight for said voyage 
does not exceed the sum of one hundred thousand dollars, and that 
the whole value of the said vessel and her freight for said voyage is 
not sufficient to make compensation to each of said several freighters 
and owners for the loss and destruction suffered by them on said 
voyage. . 

Tenth. That all the passengers on board of said steamship agreed 
witb your petitioners at the time they engaged their passage at the 
said port of New York and were notified at said time by your peti- 
tioners that the said steamship was not responsible for valuables 
unless bills of lading were signed for the same, and that all of the 
cargo carried upon such steamship was shipped by the shippers 

thereof and accepted by vour petitioners at said city of New 
45 York, and was agreed to be carried by said company upon 

the.terms and conditions mentioned in the form of a bill of 
lading used by said company, petitioners, of which a copy is hereto 
annexed, marked “ Exhibit 1;” that if any merchandise or other 
articles belonging to any persons other than said passengers were 
contained in packages shipped by them as their luggage, or purport- 
ing to be such, shipment thereof was made at said city of New York 
without the knowledge or consent of your petitioners, and no agree- 
ment was made by your petitioners to carry such merchandise or 
other articles or any of them, and your petitioner is not liable for 
any loss or damage that may have happened thereto. 

Wherefore your petitioner prays that this honorable court will 
appoint a trustee, pursuant to the provisions of the fourth section of 
the act of Congress above referred to, and will make an order for the 
transfer by your petitioners of their interest in said vessel and 

freight for the benefit of all such claimants, to act as such 
46 trustee for the person or persons who may prove to be legally 
entitled thereto, and will thereupon, on compliance with such 
order, issue a monition against all persons claiming damages for the 
loss, destruction, damage, and injury occasioned by said disaster on 
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board of said vessel, citing them to appear before this court and 
make due proof of their respectiveclaims ata time to be therein named, 
as to all which claims your petitioners will contest its liability and 
the liability of said vessel independently of the limitation of liabil- 
ity claimed under said act as aforesaid. | 
That the court will also designate a commissioner before whom 
such claims shall be presented in pursuance of such monition, and 
that upon the coming in of the report of said commissioner and con- 
firmation thereof, if it shall appear that your petitioner is not liable 
for such loss, damage, destruction, and injury,it may be so 
47 finally directed by ‘this court and otherwise that the prop- 
erty and moneys which may come to the hands of such trus- 
tee as aforesaid (after payment of costs and expenses) shall and may 
be divided pro rata amongst the several claimants in proportion to 
the amount of their respective claims, and that in the meantime, 
and until the final judgment of the court shall be rendered herein, 
this court will make an order restraining the further prosecution of 
all and any suit or suits against your petitioner in respect of any 
such claim or claims, and particularly the said parties who have 
commenced the said suit within the southern district of New York, 


, as hereinbefore specified. 


And your petitioner will ever pray, ce. 
(S’g’d) PROVIDENCE & STONINGTON §S. 8. CO., 
By D. 8. BABCOCK, President. 


WM. P. DIXON, Proctor. 


SouTHERN District or New YORK, 88: 


48 David 8. Babcock, of the city of New York, being duly sworn, 

deposeth and saith that he is the president of the Providence 
and Stonington Steamship Company, the petitioners in the foregoing 
petition named; that he has read the said petition and knows the 
contents thereof, and that the same is true, according to the best of 
his knowledge, information, and belief. 


And further saith not. 
D. S. BABCOCK. 


Subscribed and sworn to before me this 16th day of June, 1880. 
SAM’L H. LYMAN, 
U. S. Com’r. 


Endorsed: U.S. district court, southern district of New York. In 
the matter of the petition of the Providence & Stonington Steamship 
Company. Copy. Libel and petition. Wm. P. Dixon, proctor for 
petitioner, 50 Wall street. Original. Filed June 16, 1880. 


49 At a stated term of the district court of the United States 
for the southern district of New York, held at the United 
States court-rooms, in the city of New York, on the 16th day of June, 
1880. 
Present: Hon. William G. Choate, district judge. 
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In the Matter of the Petition of Tur Provirpence AND STONINGTON 
STEAMSHIP CoMPANY, Owners of the Steamship “ Narragansett.” 


Upon reading and —_ the petition of the Providence and 
Stonington Steamship Company, owners of the steamship “ Nar- 
ragansett,” showing that they have been sued as such owners by 
certain persons claiming to have or owners of cargo destroyed 
on such vessel on the eleventh day of June, 1880, to recover for the 
loss, destruction, damage, and vx cB to such cargo on board 

such vessel on that day, and that loss and destruction were 
50 suffered by divers and several other freighters of goods, wares, 

and merchandise and other property on ‘the same voyage, and 
the whole value of the said vessel and her freight for the said voyage 
is not sufficient to make compensation to each of said frei ehters and 
owners therefor, and that such damage and injury was done, occa- 
sioned,and incurred without the privity or knowledgeof sue how ners, 
and that said petitioners desire to claim the benefit of the limitation 
of liability provided for in the third and fourth sections of the act 
of Congress entitled “An act to limit the liability of ship-owners, and 
for other purposes,” passed March 3d, 1851, and also to contest their 
liability and the liability of said vessel for said loss, destruction, 
damage, and injury independently of the limitation of liability 
claimed under said act, said libel and petition also stating the facts 
and circumstances on which such exemption from and lim- 
itation of li ibility are claimed, and pre iying propel relief in 
the premises in that behalf, and the owners having elected to 
make a transfer as hereinafter provided, it is hereby— 

Ordered, in conformity with the said act of Congressand the rules 
of the Supreme Court of the United States made in pursuance 
thereof, that the said Providence and Stoningion Steamship Com- 
pany transfer their interest in the said steamship “ Narragansett ” 
and her freight for the said voyage for the benefit of all such claim- 
ants to Samuel H. Lyman, of the city of New York, who is hereby 
appointed, pursuant to the provisions of the fourth section of said 
act, to act as trustee for the persoh or persons who may prove to be 
legally entitled thereto. 


5] 


WM. G. CHOATE. 


A true copy. 


[SEAL.] _ SAM’L H. LYMAN, Clerk. 
Endorsed : U.S. district court,southern districtof New York. 
o2 In the matter of the petition of the Providence and hsaen9e 


ton Steamship Company, owners of the steamship “ Narragan- 
sett.” Copy. Order appoin ting trustee. Wm. P. Dixon, proctor for 
petitioner, 50 Wall St. 

At a stated term of the United States district court for the 
southern district of New York, held at the United States 
court-rooms, in the city of New York, on the 16th day of June, 
1880. 

Present: Hon. William G. Choate, district judge. 
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In the Matter of the Petition of THe PROVIDENCE AND STONINGTON 
Sreamsuip Company, Owners of the Steamship “ Narragansett.” 


Upon reading and filing the libel and petition of the Providence 
and Stonington Steamship Company, owners of the steamship 
: Narragansett, sworn to on the 16th day of June, 1880, and the 
order of this court made thereon, bearing date on the 16th day of 
June, 1880, whereby it was ordered that the said petitioners transfer 
their interest in such vessel and her freight for the vovage in said 

libel and petition mentioned to Samuel H. Lyman, Esqr., to 
54 act as trustee for the person or persons who may prove to be 

legally entitled thereto, pursuant to the provisions of the act 
of Congress in that behalf in said libel and petition referred to, and 
upon reading and filing the instrument of transfer duly executed 
by said company, bearing date the 16th day of June, 1880, whereby 
it appears that such vessel and freight have been duly transferred 
to such trustee, pursuant to such order and the said act and the 
rules of the Supreme Court of the United States in that behalf, upon 


‘motion of William P. Dixon, proctor for said petitioners— 


Ordered, That a monition issued out of and under the seal of this 
court against all persons claiming damages for the loss, destruction, 
damage, and injury occ: asioned by the disaster on board of the 
said steamship “ Narragansett” on the 11th day of June, 1880, re- 

ferred to in said petition, citing them to appear before this 
55 court and make due proof of their respective claims at or 

before the first Tuesday of October, 1880, at 1) o’clock in the 
forenoon, and Samuel H. Lyman, Esqr., a commissioner of this 
court, is herel Vv designs ate “ as the commissioner before whom such 
claims shall be presented in pursuance of said monition. 

And it is further ordered that public notice of such monition be 
given as in other cases, except that the publication in a newspaper 
may be for the space of fourteen days, and thereafter once in each 
week, and that a copy of such monition and of this order be person- 
ally served on the attorneys, proctors, or solicitors of record for 
the plaintiffs or libellants in each of the suits brought and pending 
in any court in the United States against “the: “Providence and 
Stonington Ste amship Company,’ or against the said steamship 

® Narragansett,” to recover for any “such damages, such serv- 
56 ices to be made at least one month prior to said first Tues- 
day of October, 1880. 

And it is further ordered that in the place and stead of the serv- 
ice hereinbefore ordered to be made upon the attorneys, solicitors, 
or proctors for the said parties prosecuting any such suit or suits, 
service of such monition and order may in any case be made upon 
the party or parties prosecuting such suits, respectively, or upon any 
of them, or, in case the attorneys s, solicitors, or proctors for either or 
any of such parties be absent from their office, by delivering copies 
of such monition and order to the person in charge of such oftice or 
placing them, in some conspicuous place therein. 


(Signed) WM. G. CHOATE. 
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A true copy. 
[Seal U.S. District Court, Southern District of N. Y } 


S. H. LYMAN, Clerk. 


57 Endorsed : District court of the United States, southern 
district of New York. In the matter of the petition of the 
Providence and Stonington Steamship ( ompany, WC. Copy. Order 


for monition to issue. Wm. P. Dixon, proctor for petitioners, 50 


Wall St., N. Y. 
58 att gs 
SOUTHERN District or New YorK.,. ss: 


The President of the United States of America to the marshal of the 
southern district of New York, Greeting: 

Whereas a libel and petition hath been filed in the district court 
of the United States for the southern district of New York on the 
l6th day of June, in the year of our Lord one thousand eight hun- 
dred and eighty, by the Providence and Stonington Steamship Com- 
pany, owners of the steamship “ Narragansett,” in a cause of action, 
civil and maritime, concerning the loss, destruction, damage, and 
Injury occasioned by the disaster to the said steamship “ Narragan- 
sett” on the eleventh day of June, 1880, for the reasons and causes 
iu the said libel and petition mentioned, and praying a monition of 

the said court in that behalf to be issu dl, and that all persous 
Ov claiming damages for any such loss, destruction, damage, or 

Injury may be thereby cited to appear before the said court 
and make due proof of their respective claims, and al! proceedings 
being had that if it shall appear that the said petitioners are not 
liable for such loss, damage, destruction, and injury it may be so 
finally decreed by this court, and that otherwise the proceeds of such 
vessel and freight on said voyage (alter payment of costs and ex- 
penses) shall he divided pro rata Aimonest the several claimants in 


. 


’ 


proportion to the amount of their respective claims: 

You are hereby commanded to cite all persons claiming damages 
for any loss, destruction, damage, and bury occasioned by sald 
disaster to said vessel, to appear betore the said court and make due 
proof of their respective claims before Samuel A. Lyman, a commis- 

62 United States post- 


sioner of this court, at his office, No 
(>t) othee building, in sald city ol N iV York. at or before the first 
Tuesday of October, LSSU, “ab ¢ leven o'clock in the forenoon. 
And what you shall have done in th premises do you then make 
return thereof to this court, together with this writ. 
Witness the Honorable William G. Choate, judge of the said court, 
at the city of New York, this 16th day of June, in the year of our 
Lord ove thousand elglit hundred and eighty. 


[L. s.] 3 SAMUEL H. LYMAN, Clerk. 


| hereby depute James C. Gerard to execute the within writ. 


N. Y., June 20, 1580. | a 
LOUIS F. PAYN, 


U. S. Marshal. 
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In obedience to the within monition I have cited all persons inter- 
ested to appear as therein required, as appears by the proof of pub- 
lication hereto annexed, and I have served a copy of said monition, 

a copy of the order for said monition to issue, and a copy of 
6] the restraining order issued herein upon Morris F. Dowley, 

Esq., attorney for Minnie Leonard, and Clarence R. Leonard, 
and upon Messrs. Martin & Smith, attorneys ‘for the Mass. Manu- 
facturing Company, as appears by the affidavit annexed hereto. 

N. Y., October 5, 1885. 

LOUIS F. PAYN, 
U.S. Marshal. 


Endorsed: United States district court, southern district of New 
York. In the matter of the petition of the Providence and Stoning- 
ton Steamship Company, &c. Copy. Monition. Wm. P. Dixon, 
proctor for petitioners, 50 Wall St., N. Y. 

62 a 

SouTHERN District or New YORK, 88: 

The President of the United States of America to ihe marshal of the 
southern district of New York, Greeting: 

Whereas a libel and petition hath been filed in the district court 
of the United States for the southern district of New York on the 
16th day of June, in the year of our Lord one thousand eight hun- 
dred and eighty, by the Providence and Stonington Steamship Com- 
pany, owners of the steamship ‘‘ Narragansett,” in a cause of action, 
civil and maratime, concerning the loss, destruction, damage, and in- 
jury occasioned by the disaster to the said steamship “ Narragansett ” 
on the eleventh day of June, 1880, for the reasons and causes in the 
said libel and petition mentioned, and praying a monition of the 

said court in that behalf to be issued, and that all persons 
63 claiming damages for any such loss, destruction, damage, or 

injury may be thereby cited to appear before the said court 
and make due proof of their respective claims, and all proceedings 
being had, that if it shall appear that the said petitioners are not 
liable for such loss, damage, destruction, and injury it may be so 
finally decreed by this court, and that otherwise the proceeds of such 
vessel and freight on said voyage (after payment of costs and ex- 
penses) shall be divided pro rata amongst the several claimants in 
proportion to the amount of their respective claims : 

You are hereby commanded to cite all persons claiming damages 
for any loss, destruction, damage, and injury occasioned by said 
disaster to said vessel to appear before the said court and make due 
proof of their respective claims before Samuel H. Lyman, a com- 

missioner of this court, at his oftice, No. 62 United States 
64 post-office building, in said city of New York, at or before the 
first ‘Tuesday of October, 1880, at eleven o’clock in the fore- 


noon. 
And what you shall have done in the premises do you then make 
return thereof to this court, together with this writ. 
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Witness the Honorable William G. Choate, judge of the said court, 
at the city of New York, in the southern district of New York, this 
16th day of June, in the year of our Lord one thousand eight hun- 
dred and eighty. 

SAMUEL H. LYMAN, Clerk. 

WM. P. DIXON, 

Proctor for Petition gc 


in pursuance of a certain monition, under the seal of the district 
court of the United States for the southern district of New York. of 
which the foregoing Is a COpy, I do. her by cite all persons claiming 
damages for any loss, destruction, damage, or injury OCCU - 
65 sioned by the disaster to the steamship “ Narragansett,” 
therein referred LO, Lo appear before the sald court and make 
due proof of their respective claims before Sam’l H. Lyman, Esgqr., 
a commissioner of said court, at his office, No. 62,in the United 
states post-office building, in the city of New York, at or before the 
first Tuesday of October, 1880, at 11 o’clock in the forenoon of that 
day. 
Dated the 21st day of June, 15580. 
LOUIS F. PAYN, 
United States Marshal. 
WM. P. DIXON, 
Froctor for Petitioners, 50 Wall St., N. Y. 


Endorsed: United States district court, southern district of New 
York. In the matter of the petition of the Providence and Ston- 
ington Steamship Company,&e. Copy. Monition. Wm. P. Dixon, 
proctor for petitioners, 50D Wall St.. N. Y. 


Ob Ata stated rerm of the distri t court of the lL nited states 
; ; | 


for the southern district of Ne W Yo K, held at the L nite d States 


court-rooms, in the city of New York, on the 16th day of June, 1880. 
Present: Hon. William G. Choate, district judge 


F.” 


In the Matter of the Petition of THe PROVIDENCE AND STONINGTON 
SreAMsHip Company, Owners of the Steamship “ Narragansett.” 


Upon reading and filing the libel and petition of the Providence 
and Stonington Steamship Company, owners of the steamship 
“Narragansett,” showing that they have been sued as such owners 
by certain persons claiming Lo have been owners of Curyo destroyed 
on said vessel, on the eleventh day of June, 1880, to recover for the 
loss and destruction, damage and injury done to such cargo 
on board such vessel on that day, and that loss and destruc- 
tion was suffered by divers and several other freighters and 
owners of goods, wiles, and merchandise, and other property on the 
said voyage, and that the whole value of the said vessel and her freight 
for the said voyage is not sufficient to make compensation to each 
of said freighters and owners therefor, and that said loss, damage, 


ay 
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and injury was done, occasioned, and incurred without the privity 
or knowledge of such owners, and that said petitioners desire to 
claim the benefit of limitation of lability provided for in the third 
and fourth sections of the act of Congress entitled “An act to limit 
the hability of ship-owners, and for other purposes,” passed March ad, 
1851,and also to contest their liability and the liability of the vesssel 
for said loss, destruction, damage,and injury independently of the lim- 

itation of liability claimed under said act, said libel and peti- 
68 tion also stating the facts and circumstances on which such ex- 

emption from and limitation of liability are claimed, and 
praying proper relief in the premises in that behalf, and the said 
owners, by their said libel and petition, having elected to make a 
transfer as hereinafter mentioned ; 

And upon reading and filing the order of this court made thereon, 
bearing date on the 16th day of June, 1880, whereby it was ordered 
that the said petitioners thransfer their interest in such vessel and 
her freight for the said voyage to Samuel H. Lyman, Esqr., to act 
as a trustee for the person or persons who may prove to be legally 
entitled thereto, pursuant to the provisionsof the act of Congress above 
referred to,and upon reading and filing the instrument of transfer,duly 
executed by said company, bearing date the 16th day June, 1880, 

whereby it appears that such vesseland freight have been duly 
69 transferred to such trustee, pursuant to such order and the 

said act and the rules of the Supreme Court of tie United 
States in that behalf, and upon reading and filing the order made 
herein, bearing date on the 16th day of June, 1880, directing a mo- 
nition to issue, out of and under the seal of this court, citing all 
persons claiming damages for the loss, destruction, damage, and 
injury occasioned by said disaster on board of said steamship “ Nar- 
ragansett”’ on the eleventh day of June, 1880, to appear before this 
court and make due proof of their respective claims, and upon read- 
ing and filing the monition issued thereunder, and upon motion of 
William P. Dixon, proctor, for said petitioners: 

Ordered, That the Moss Manufacturing Company of Westerly, 

Rhode Island, in said libel and petition mentioned, their agents 
and attorneys, refrain from the further prosecution of the 
70 suit commenced by them, as stated in said petition, in the su- 
preme court of the State of New York against the said peti- 
tioners to recover for the loss of cargo by the disaster on said 
steamship “ Narragansett” on the the eleventh day of June, 1880. 

And it is further ordered that the prosecution of all or any 
suit or suits against the said petitioners in respect of any claims for 
damages for any loss, destruction, damage, or injury occasioned «by 
the said disaster to the said steamship “ Narragansett” in said libel 
and petition referred to be, and the same is hereby, restrained. 

And it is further ordered that this order be served within any 
district or districts of the United States other than the southern dis- 
trict of New York by the United States marshal for such other dis- 

trict or districts, respectively, by delivering a copy of such 
71 original order and exhibiting a certified copy thereof to the 
party or parties to be served, ahd that service be made thereof 
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upon the attorneys, solicitors, proctors, or counsel for the plaintiffs, 
complainants, or libellants prosecuting any suit or suits in such 
other district or districts against the said petitioners to recover for 
any loss, destruction, damage, or injury occasioned or alleged to 
have been occasioned by said disaster, and that where any party to 
be served herewith is a corporation service thereof may be made 
upon its president, vice-president, secretary or treasurer. 


WM. G. CHOATE. 


Endorsed mk district court, southern district of New York. In 
the matter of the petition of the Providence and Stonington steam- 
ship Company, owners of the steamship “ Narragansett.” Copy. 
Order restraining suits. Wm. P. Dixon, proctor for petitioners, 50 


Wall St.. N. Y. 


G2 Ata stated term of the district court of the United States 

for the southern district of New York, held at the United 
states court-rooms, on the 7th day of October, 1880. 
Present: Hon. William G. Choate, district judge. 


ol C Take 
In the Matter of the Petition of THr PRoviIDENCE AND STONINGTON’ 
STEAMSHIP CoMPANY, Owners of the Steamship “ Narragansett.” 


Upon reading and filing the libel and petition of the Providence 
and Stonington Steamship Company, owners of the steamship 
“ Narragansett,” showing that they have been sued as such owners 
by certain persons claiming to have been owners of cargo destroyed 
on said vessel on the 11th day of June, 1880, to recover for the loss 
and destruction, damage and injury done to such cargo on board 

said vessel on that day, and that loss and destruction were 
Vo suffered by divers and several other freighters and owners of 
goods, wares, and merchandise, and that the whole value of 
the said vessel and her freight for the said voyage is not sufficient 
to make compensation to each of said freighters and owners thereof, 
and that such loss, damage, and injury were done, occasioned, and 
incurred without the privity or knowledge of such owners, and that 
the said petitioners desire to claim the benefit of the limitation of 
liability provided for in the third and fourth sections of the act of 
Congress entitled “An act to limit the liability of ship-owners, and 
for other purposes,” passed March 3d, 1851, and also to contest their 
liability and the liability of said vessel for said loss, destruction, 
damage, and injury independently of the limitation of liability 
claimed under said act, said libel and petition also stating the facts 
and circumstances on which such exemption from and limitation of 
liability are claimed, and praying proper relief-in the prem- 
74 ises in that behalf, and the said owners, by their said libel 
and petition, having elected to make a transfer as hereinafter 
mentioned ; : 

And upon reading and filing the order of this court made thereon, 

bearing date on the 16th day of June, 1880, whereby it was ordered 
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that the said petitioners transfer their interest in such vessel and 
her freight for the said vovage to Samuel H. Lyman, Esqr., to act as 
trustee for the person or persons who may prove to be legally en- 
titled thereto, pursuant to the provisions of the act of Congress above 
referred to; and upon reading and filing the instrument of transfer 
duly executed by said com pany, bearing date the 16th day of June, 1880, 
whereby it appeared that such vessel and freight have been duly 
transferred to said trustee, pursuant to said order and the said act 
and the rules of the Supreme Court of the United States in that be- 
half ; 
70 And upon reading and filing the order made herein, 
bearing date on the 16th day of June, 1880, directing a mo- 
nition to issue out of and under the seal of this court, citing all per- 
sons claiming damages for the loss, destruction, damage, and injury 
occasioned by the said disaster on board the said steamship “ Narra- 
gansett ’’ on the 11th day of June, 1880, to appear before this court 
and make due proof of their respective claims on or before the first 
Tuesday of October, 1880, at 11 o’clock in the forenoon, and desig- 
nating Samuel H. Lyman, commissioner of said court, as the com- 
missioner before whom such claims shall be presented, in pursuance 
of such monition, and further directing public notice of such moni- 
tion to be given as in other cases, and by further publication once in 
each week thereafter until the return of such monition, and di- 
76 recting further notice thereof to be served upon the persons 
prosecuting any suits in any courtsin the United States against 
the said petitioners or the said steamship to recover for any such 
damages, or upon their attorneys, solicitors, or proctors, as by said 
order is provided ; 

And upon reading and filing the monition issued outof and under 
the seal of this court, bearing date the 16th day of June, 1880, to the 
marshal of the southern district of New York, against all persons 
claiming damages for anv loss, destruction, damage, and injury oc- 
asioned by such disaster, citing them to appear before this court 
and make due proof of their respective claims at or before the first 
Tuesday of October, 1880, at eleven o’clock in the forenoon, at the 

oftice of Samuel H. Lyman, the commissioner designated by 
77 this court as the person before whom proof of all such claims 
should be presented ; 

And upon reading and filing the affidavits of David 8. Babcock, 
James C. Gerard, and J. A. Hilson, and the returns of the marshal of 
the United States for the southern district of New York, whereby it 
appears that said monition and the said order directing such mon1- 
tion to issue have been personally served upon the attorneys, proc- 
tors, or solicitors of record for the plaintiffs or libellants in each of 
the suits brought and pending in any court of the United States 
against the Providence and Stonington Steamship Company or 
against the said steamship “ Narragansett” to recover for any such 
damages, as directed by said order of June 16th, 1880, and whereby 
it further appears that public notice of such monition has been 
given by daldiention in a certain newspaper, to wit, the New York 
Commercial Advertiser, for the space of fourteen days, and 
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78 thereafter in each week until this date, as directed by said 
order of June 16th, 1880: 

And upon reading and filing the report of Samuel H. Lyman, a 
commissioner of this court, who was designated by said order of 
June 16th, 1880, as the commissioner before whom claims for dam- 
ages for the loss, destruction, damage, and injury occasioned by said 
disaster should be presented, whereby it appears that claims for 
such damages have been presented to him by the following persons 
and parties: W. H. Sanborn, Diamond Hill, R. L.; James H. Wil- 
cox, Providence, R. I., and Lewis De Groff & Son, of the city of New 
York, and James H. Durgan, of Bradford, Mass., and that no claims 
are presented to him by any other persons or parties than those 
above named ; 

And upon all the papers and proceedings in this matter, and on 

the return of said motion, proclamation having been duly 
79 made for all persons claiming damage for any loss, destruc- 

tion, damage, or injury occasioned by the disaster on board 
said steamship aforesaid on the eleventh day of June, 1880, in said 
libel and petition mentioned, to appear and present their claims and 
such answers or exceptions as they should be advised, and no claims 
having been presented and proved and no answer or exceptions to 
said libel and petition having been filed by or on behalf of any per- 
sons, It is, upon motion of William P. Dixon, proctor for said peti- 
tioners, hereby ordered, adjudged, and decreed that the default of all 
nersons and parties, except those who have appeared and filed claims 
herein, be, and the same hereby are, entered herein, and that all 
such persons and parties so in default be, and that are hereby, forever 

debarred from presenting, filing, or prosecuting any claims for 
SU damages for any loss, destruction, damage or injury occa- 

sioned by the disaster on board the said steamship “ Narra- 
gansett” on the 11th day of June, 1880, in the said libel and petition 
mentioned in any court or proceeding whatever. 

And upon the like motion it is further ordered, adjudged, and de- 
creed that the default in respect to answering or excepting to said 
libel and petition of all persons and parties be, and the same are 
hereby, entered, and that as to all such persons and parties so in 
default in respect to answering or excepting to such libel the allega- 
tions of such libel and petition stand as confessed and admitted. 

And upon like motion it is further ordered, adjudged, and decreed 
that the balance of proceeds of the sale of said steamship s Narra- 

gansett,” her engines, tackle, apparel, ete., now in the hands of 
Sl Samuel H. Lyman, Esq., as such trustee, after reserving there- 

from ‘a sum sufficient to pay the claims filed with him as 
commissioner, and after payment of costs and expenses of this pro- 
ceeding, be forthwith paid to the Providence and Stonington Steam- 
ship Company or to their proctor, the petitioner herein. 


WM. G. CHOATE. 


A true copy. 
[SEAL. | SAM’L H. LYMAN, Clerk. 
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Endorsed: U.S. district court, southern district of New York. 
In the matter of the petition of the Providence and Stonington 
Steamship Company, owners of the steamboat “ Narragansett.” De- 
cree. William P. Dixon, proctor for petitioner, No. 50 Wall street, 
New York city. 

82 U.S. Cireuit Court, Southern District of N. Y. 


ALMIRA R. CLARE, Adm’x, &c., of C. C. Clare, Dec’d, Plaintiff, 
vs. 
THE PROVIDENCE AND STONINGTON STEAMSHIP CoMPANY, Defendant. 
Consent is hereby given that Miller, Peckhain and Dixon be sub- 
stituted in my place and stead as attorneys for defendant in the 


above-entitled action. 
WM. P. DIXON, Attorney for Def't. 


MILLER, PECKHAM & DIXON. 
At a term of the said circuit court, held at the court-house, in the 
the city of New York, on the — day of January, 1882. 
- Present: Hon. 


83 On reading and filing the foregoing consent it is hereby 
ordered that Miller, Peckham and Dixon be, and they are 
hereby, substituted in place of William P. Dixon as attorneys for 
defendant in the above-entitled action. 
SAM’L BLATCHFORD. 


Endorsed: U. 8S. circuit court A. R. Clare, adm’x, &e., plain- 
tiff, ag’st The P. & 8. 8. S. Co., defendant. Stipulation and order 


of substitution. Miller, Peckham & Dixon, attorneys for def’t, No.’ 


29 Wall St., New York city. U.S. cireuit court. Filed Jan. 30, 
1882. Joseph M. Deuel, clerk. | 


84 At a stated term of the circuit court of the United States of 


America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, en Friday, the 17th day of April, in the year of our Lord 
one thousand eight hundred and eighty-five. 

Present: The Honorable Alfred C. Coxe, sitting as circuit judge. 
ALMIRA R. CLARE, as Administratrix of the Estate of Charles A. 
Clare, 
vs. 

THE PROVIDENCE AND STONINGTON STEAMSHIP CoMPANY. 


Now comes the plaintiff, by Isaac N. Miller, Esq., her att’y, and 


moves the trial of this cause; likewise comes the defendant, by Miller, 


Peckham & Dixon, Esq.,itsatt’ys. Thereupon a jury is empannelled 
and the cause proceeds to trial. After hearing the evidence of the 
parties and the argument of counsel, on Monday, April 20th, 1885, 
the court directs the jury to find a verdict for the plaintiff for the 
sum of $5,000. ‘Thereupon the jury render a verdict whereby they 
find for the plaintiff for the sum of $5,000. 
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85 On motion of counsel for defendant, the court orders that 
the defendant have a stay of proceedings for twenty days. 
A COpy. 


TIMOTHY GRIFFITH, Clerk. 


S6 Judgment. July Sth, 1885. 


United States Circuit Court for the Southern District of New York. 


ALMIRA R. CLARE, as Administratrix of the Estate of Charles C. 
Clare, Deceased, 
ag st 
Tue PROVIDENCE AND STONINGTON STEAMSHIP COMPANY. 


The issues in this action having been brought on for trial before 
Hon. Alfred C. Coxe, judge, and a jury, at a circuit court of the United 
States for the southern district of New York, held at the U.S. court- 
room, new post-office building, in the city of New York, on the 20th 
day of April, 1885, and said issues having been tried and a ver- 

dict for the plaintiff against the defe sndant for five thousand 
87 dollars having been duly rendered on said 20th day of April, 
1885, and plaintiff’s costs and disbursements having been duly 
taxed at seventy-eight ,*,5; dollars, and the interest having been com- 
ed by the clerk at one thousand five hundred and twenty-two 

0 doll: irs; 

‘Now, on motion of Isaac N. Miller, of counsel for said plaintiff, it 
is adjudged that said plaintiff recover of said defendant the sum of 
six thousand live hundred and twenty-two ,°°; dollars, together with 
seventy-eight dollars costs and ae amounting in all 


100 


to the sum of six thousand six hundred ,‘5 dollars, and the plain- 
tiff have execution therefor 
88 Judgment signed this 8th day of July, 1885. 


JOHN A. SHIELDS, 
Deputy Clerk. 
(Endorsed :) U. S. cireuit court, southern dist. of New York. 
Almira R. Clare, as administratrix, XC., plaintiff ag’t ‘The Provi- 


dence & Stonington Steamship reg Judgment. Isaac N. 
Miller, attorney for pl’ff, 293 Broadway, New Yorn city. U.S. cir- 


cuit court. Filed July 8th, 1885. Timothy Griffith, clerk. 


89 Bill of Kaceptions. 
Circuit Court of the United States for the Southern District of New 
7 York. 
Avcorra R. Ciare, Administratrix of the Estate of Charles C. Clare, 
deceased, Plaintiff, 
ve. 
PROVIDENCE AND STONINGTON STEAMSHIP Company, Defendant. 


This action came on for trial before the Hon. Alfred C. Coxe, one 
of the judges of this court, and a jury, at a circuit court held at the 
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new post-office building, in the city of New York, on the 17th day 
of April, 1885. 

The plaintiff then, to maintain the issues upon her part; called 
Captain WiiL1AM Smiru Youna, who, being duly sworn, testified as 
follows: 


Q. Mr. Young, what is your business ? | 

A. A mariner. I was in command of the Narragansett in June, 
1880, at the time she was lost. The state of the weather at that time 
was foggy. The disaster was, we collided with the steamer Stoning- 
ton and sunk at about half past 11 at night. I was in the pilot- 
house. 

Q. How far could you see ? 

A. I might have seen the length of the boat. I did see the Ston- 

ington before the collision a very short time; not time enough 
90 to clear her. The vessel struck the Narragansett just aft of 

the forward freight gangway. I couldn’t say whether it was 
amidships or a little forward. ‘The rate at which we were traveling 
was probably eleven knots. | 

Q. Could you see whether the Stonington was going rapidly or 
slowly ? 

A. I didn’t know anything about her. She struck us on the star- 
board side. 

Q. What resulted from the collision? 

A. She sunk and took fire and burned. 

Q. She did not sink before she took fire? | 

A. No,sir; she was sinking and burning atthe same time. There 
was a hole stove in her side large enough to sink her. I couldn’t 
tell how long it was before the vessel went down after the collision ; 
a very few minutes. I think there were about three hundred pas- 
sengers on board. When I saw the other boat I gave two whistles 
to go to the left. That is the signal for the other one to go to the 
left. I signaled to the engineer of our boat to stop and go back 
on the engine; he had scarcely time to back at all. After the 
Stonington collided with me I rung to stop going back, and to go 
ahead wide open for Cornfield shoal. Both did not.strike more than 
once. She stopped just ahead of us after she got clear of us. There 
were no passengers thrown into the water only what jumped over- 
board. None of them was burned that I know of. The condition 
of the boat was good. Our life-boats were in order. The name 

of the engineer on board was, I think, Charles Frinkel. 
91 I had an assistant to the engineer; his name was Thayer, I 
think. 

Q. Was there at that time any rule established by the company 
about what courses you shall take when you are coming up and 
going down the Sound ? 

A. The captain is supposed to know the way himself. 

Q. Had one pilot been discharged from that boat? 

A. No, sir; it was not always customary to have two pilots. The 
pilot that night was a man by the name of Thompson. I think I 
went aboard of her as pilot about the 1st of April. I had been cap- 
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tain of all the boats. I was running that steamer as pilot, but was 
no stranger to her. I had been running on the Narragansett from 
April up to the time of this occurrence. 1 have been in the employ 
of the company since that time, and am still. 

By the Court: I have been master of her and all of them for the 
last twenty-five years. 


By Mr. Peckuam: 


Q. I do not know whether you stated the condition of the wind 
or air? : 

A. There was a light breeze from the southwest; a two or three 
knot breeze for sailing vessels. 


Defendant’s counsel waives cross-examination. 


Plaintiff then called Henry Surrieip, who, being duly sworn, 
testified as follows: 


By occupation Iam a pilot. In June, 1880, I was employed as 
pilot by the Providence and Stonington Steamship Company. On 
the night of June 11, 1880, I was on board the steamer Stonington. 

[ was pilot in charge on that night on the Stonington. 
92 a Please tell the jury what sort of a night 1t was. 
It was a dense fog, sir. 

®. Was i a still, quiet night! ? 

A. Yes, sir; I first sighted the Narragansett about 11.55, near 
midnight; at that time our speed was about eleven knots at hour. 
When we first were aware of the presence of the Narragansett she 
was off about 150 feet, going across the bow of our boat. We gave 
one bell, which means to slow the boat down. The second signal 
which I gave the engineer was to stop the boat—two bells. Soon after 
this | - a third signal, two bells more, to back water; then I rang 
the jingle bell to back s trong. We were in motion, going ahead some, 
not nearly stopped, when we struck the boat. It was not possible 
for me to stop our boat before westruck. We had not too much 
head w: ay—were not going too fast to —s in that time; we were too 
close together when we met them to stop short. The Sound, at the 
slass where this collision occurred, is about twelve miles wide. 

Did you receive any instructions from the company as to what 
course you should take through the Sound? 

A. No, sir. 

What was the practice, with regard to the course you took, as 
to whether you took a direct course each way or not—in other words, 
did you go as short a course as you could ? 

A. Yes, sir. 

Q. Did you have any different course when you were going from 
New York to Stonington from that which you took in coming from 
Stonington to New York ? 

A. No, sir; we always went on the same courses; I was not over 
three miles when this accident occurred. 
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93 By the Court: / a if 


Q. At what hour of the night did the two boats usually meet ? 
A. They differ some, sir; about half past eleven or eleven thirty- 
five. 


Cross-examination by Mr. PeckHAm: 


Q. Were you blowing your whistles at the time of the collision 
and immediately prior to it? 

A. Yes, sir. > 

Q. What whistle were you blowing ? 

A. One whistle, sir. 

Q. What did it signify, long or short blast ? 

A. Short blast, to go to the right. 

Q. Aside from that were you blowing any fog whistles ? 

A. We were before that. 

Q. What do you mean by fog whistles ? 

. A long distinct whistle. 

*y How long had you been blowing fog whistles ? 

A. Ever since we started from the dock at Stonington—half past 
nine. 

©. With how short intervals ? 

A. About three times a minute; we had been doing that up to 
the time of the collision; we heard whistles from the Narragansett 
about three to five minutes off from her; when we heard that whistle > 
we put her wheel aport; we heard the whistle on our port bow 
about a point and a half; we put our helm to port. 

Q. When you say that you heard the whistle of the Narragansett 
on your port bow—port bow means the left-hand side as you look 
towards your bow ? 

A. Yes, sir. 

Q. And when you put 7 your helm to port that means to turn your 
bow around to the right-hand side? 


A. Yes, sir. 
94 Q. So that putting your helin to port would throw your 
boat still farther away from the Narragansett ? 
A. Yes, sir. 
Q. After you gave the order to port your helm did you give any ~ —~- 


other order ‘about the helm ? 

A. To alter the course more to the right. 

Q. Did you give any other order about porting your, helm after 
the first order; did you put your helm hard aport? 

A. Yes, sir. 

Q. Was-there any interval of time between the first order and the 


second ? 


A. No, sir; they were close together. 
4 . “oy sé 2) 6 ”? : , 
Q. You gave the order “ aport,” “ hard aport,” one directly follow- 
ing the other? : 
A. Yes, sir. 
Q. When you gave the order to port your helm what effect did _-— 


* 
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that have upon the course of the Stonington, of which you were on 
board ? 

A. About five points; that sheered her as much as five points to 
the northward. At the time.of the collision we were running at 
least five points to the northward of where we were when we heard 
this whistle on our port bow. 

Q. Hearing the whistle of the boat on your port bow in a fog, is 
it not the proper order to port your helm; is there any other proper 
manceuvre with the helm than to port it in such a case ? 

A. No, sir; when we first saw the Narragansett she was crossing 
our bow and about one hundred and fifty feet ahead; we struck her 

aft of the forward gangway. 


95 Q. Suppose you had been going at half that speed, could 
you have avoided striking her? 
A. No, sir. 


(©. You would have struck her a little further aft ? 

A. Yes, sir. The first light we saw a the head-light of the Nar- 
ragansett; we did not see her colored lightsat all. On the Stoning- 
ton the lights were all burning aboard of her; we had a lookout on 
her bow by the capstan ; I was in the pilot-house. 

(). Who else was in the pilot-house ? 
A. The captain and wheelman. 

Q. There were eight points of the compass to the right angle, are 
there not? 

A. Yes, sit 

Q. So that your five points would be a point more than forty-five 
degrees ? 

A. Yes, sir. 

Q. Supposing the Narragansett heeded your whistle of one whistle 
to port her helm, could you come in collision ? 

A. Ne, sir. I know the Narragansett; I have been on board of 
her; she is a boat handy with her helm; she minds her helm as 
readily as the Stonington ; if her helm had been ported at the same 
time as mine was her head would have gone off five points. 

Q. And five points off each way it would have been pretty hard 
to collide? 

A. Yes, sir. I have been at sea from Bangor, Maine, to Philadel- 
phia; I have not been off the coast—that is, sailing in the ocean ; 
I have been navigating in the Sound about thirty-four years. 

Q. In navigating in the Sound what is the method or manner of 
navigating with respect to the different head lights or light-ships (I 

mean by head lights or light-ships light- houses) and with 
96 respect to the time between light-houses and light-ships in 
going your course? 

A. If a man goes on the Sound he don’t go into navigation. 

Q. He don’t go into navigation in the sense of navigation on the 
ocean, in the sense of taking bearings to find out where is by the 
astronomical or sun observations. Is that what you mean? 

A. Yes, sir. In running a steam vessel we steer by the compass 
from one light to the other. 

Q. You are out of sight of land a great portion of the time? 
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A. Not in the Sound, sir. 

@. At night you are? 

A. But we run from one light to the other. 

Q. In ascertaining your position when it is dark, night or foggy 
or any other difficulty of seeing the lights, how do you know when 
you have left one light, when you are in the neighborhood of an- 
other, when you cannot see it? 

A. We run our time up and then westop the boat and sound. 

Q. Is that the definite method of navigation, the time elapsing 
from point to point to ascertain where you are? 

A. Yes, sir; we keep an accurate record of that time; every trip 
that goes on our log. : 

Q@. Sav you are starting from light-ship “A,” and you take defi- 
nite course in order to reach light-ship “B.” Supposing it be a 
night you cannot see light-ship “ B” unless you are very close to it, 
how can you judge, then, when you are approaching the neigh- 
borhood of light-ship “ B?” 

A. We run by the time, and when the time is up we stop the boat 

and sound and listen for the bell. 
U7 Q. When your time is up do you go beyond that point if 
you cannot find light-ship “ B?” 

A. We turn back until we find it. The essential point in our 
navigation is to find the several points from one point to another ; 
we judge when we arrive at that pointand cannot see it by the time 
we have been running; time is a very essential element in our navi- 
gation in the Sound. 

Q. Now, suppose that you slow up entirely or change your rate 
of speed, what means would you have of judging where you were? 

A. We would not have any. 

Q. Could you tell where you were at all? 

A. Yes, sir; we would have to allow her time to be stopped— 
slowed up; we would have to make a number — experiments for 
any purpose of that kind; when we were running this night at this 
eleven knots that was at our fog speed; boats could run some con- 
siderable faster than that; she might go a mile or two more; that 
speed enables us to judge of the distance between points. 

Redirect examination by Mr. MILLER: 

We run by time between these head lights; if we stop for any 
reason we keep account of our time; yes, it is possible to stop and 
still know about where we are. 

Q. Now, if you had been running and the Narragansett had been 
running at four miles an hour would the collision have been as 
strong as it was; would they have struck each other with the same 
force that they did in the present instance ? 

A. No, sir; if we were running five miles an hour between these 
head lights we would not keep our computations as well as to where 

we were as if we were running ten, because we have to go 


98 faster to make our time; that is way below our running time ;: 


as between one head light and another, if we were running 
five miles, we could not compute our position at any given time as 
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readily as if we were running ten; by figuring up the time we could ; 
by keeping an account of the stops and also “keeping an account of 
the speed we are able to tell where we are. I had been employed 
as a pilot by the company about seven or eight years. In March, 
1880, of near March of that year, | do not know whether there was 
any change made with regard to the number of pilots on the boats; 
when I was running before I was running alone as pilot; I had an 
assistant; I did not have that assistant this time; how long I had 
been running alone I can’t say pos atively ; it is customary to have 
two; I am in the employ of the company now. 
Recross-examination 

Q. Captain, you say that you could tell your position if you were 
running at five miles as well as if you ran faster, ete. ; is there a strong 
tide in the ne _—, where this collision occurred ? 


A. Yes, si 


Q. Can you tell the set at which it run, the ebb and flood? 

A. Yes, sir; off the Cornfield it sets about southeast to northwest. 
@. That ga | be across tide? 

A. Yes, s 

Q. Can eet make the same allowance for tide when you are run- 


" 
ning at five that you can make when you are running at ten or 
twelve miles? 
A. No, sir. 
The effect of the tide on the steerage would be quite different? 
A. Yes, sir 


99 Q. Can you keep the same steerage-way when running at 
five miles as when running at ten? 
A. No, sit 
(©. How is the boat as to comparative handiness of handling when 
uu are running at high speed or low? 
A. Running at high speed is the best. ; 
Q. It sheers quicker when you are running at the high rate of 
sper d? 


A. Yes, sir 

Q. When you are running at regular times you have made al- 
lowance for the force of the tide at the different stages ? 

A. Yes, sir. 

Q. If you ran at half that speed, at three, four, and five knots, you 
would have to make entirely different set of observations ‘ 

A. Yes, sIr. 

Q. Could you not halve it? 

A. No, sir. 

Q. There is no way of telling? 

A. No, si! 


_— 


Plaintiff then called Joun 8S. Smiru, who, being duly sworn, tes- 
tified : 
Direct examination by Mr. MILLER. 
By occupation I am an engineer and have been ever since I was 
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21 years old; I am now 55. In June, 1880, I was on board the 
steamer Stonington as engineer of her, in the employ of the Provi- 
dence and Stonington Steamship Company; I very well remember 
the night of June 11,1880. I was:in charge of the engine at the 
time on the Stonington. Immediately before the collision I received 
the usual signals to slow, stop, and go back, which I answered as 
quick as I could. In the act of backing I received two more bells; 
that signifies to stop backing and go ahead again; that was just 

about the time of the collision, slightly before, but the sound 
100 _ ~=—s of _ the bells was not out of hearing. I was in the act of an- 

swering that signal when the collision oceurred. It was in- 
stantaneous. I should suppose we were going at the rate of ten 
and a half or eleven knots. [am in the employ of the company 
now as engineer of the same boat. 


Defendant’s counsel waived cross-examination. 


Sracy R. Fisuer, called by plaintiff and sworn, testified : 


In June, 1880, 1 resided in Jersey City. I knew Charles C. Clare ; 


he was a friend of mine. On the Sunday following the 11th of 


June, 1880, I went to Stonington and found the body of Charles C. 
Clare and brought the same to Jersey City for burial. What first 
led me to go to Stonington was newspaper reports and then infor- 
mation coming to me that Mr. Clare had lost his life by this acci- 
dent. I found his body in the lower part of a furniture establish- 
ment, which was being temporarily used as a morgue. 

It was conceded that plaintiff was duly appointed administratrix. 

Plaintiff’s counsel states that the answer admits that Mr. Clare 
was a passenger on the steamer Narragansett, and that he came to 
his death by reason of this collision. — 

Plaintiff rests. 

Mr. Peckham opened the case for the defendant. 

The defendant then, to maintain the issues on its part, by its coun- 
sel, Mr. Peckham, read in evidence, first, the certified copy of the 
record of the district court of the United States in the southern dis- 

trict of New York of the proceedings to limit the liability in 
101 the matter of the steamboat Narragansett. The paper is 

marked Defendant’s Exhibit No. 1, and is the same as the 
copy thereof annexed to the answer. 


Captain Horace C. LAMPHEAR was then called by the defendant, 
and, being duly sworn, testified as follows: 


My business is steamboating; I have been engaged in that busi- 
ness twenty-eight years; I reside in New London at present; I am 
on the “City of Worcester” when she is running; she is laid up 
now; she is one of the New York and Norwich Transportation 
Company’s line; I am her captain; I remember the disaster to the 
steamer Narragansett on the night of the 11th of June, 1880: I was 
on the City of New York that night; I was bound from New London 
to New York ; we were behind the Stonington; when we came up 
to this place it was after the accident occurred ; it was a foggy night; 


or 
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after we came up we took some of the passengers aboard and then 
went on to New York; I remember on that night meeting the City 
of Boston first going eastward in the Sound from New York; we 
met her half way from Saybrook to Bartlett’s Reef light-ship; I 
heard her whistle before we met her; subsequently to meeting that 
boat we did not meet any other till after we left the wreck of the 
collision ; afterwards we met the City of Norwich; we heard her 
whistle, but it seems they did not hear ours; we were coming to the 
westward ; she was going to the eastward ; I know they didn’t hear 
our whistle, because he said he didn’t hear it afterwards. 
102 Q. Captain, in the navigation. of Long Island Sound, in 
case of a fog, | want you to explain to the jury the method 
of navigating the Sound; how you run, and what, in your judg- 
ment, is the safest rate of speed, and the reasons why. 


Mr. Miter; I object to that portion of the question which asks 
“ What, in your judgment, is the safest rate of speed?” 

A. We run the same speed in a fog as we do when it is pleasant 
weather; we always did do it, and we think it is more safe to do it. 


Mr. Miter: I ask that that part of the answer which is in re- 
sponse to that portion of the question objected LO, namely, “ and we 
think it more safe to do it,” be stricken out. 

The Court: That may be stricken out. 

Mr. Peckuam: I except to that. 

Q. Explain to the jury why. 


\ 

Counsel for plaintiff objects to the qui stion ;: objection sustained ; 
defendant’s counsel excepts, 

@. Did you ever hear of any steamboat running in any other way, 
viz., as fast in a fog as in fair weather? 

Counsel for plaintiff objects; objection sustained; defendant ex- 
cepts. 

Q. You say that you can sheer quicker that way, whether you are 
are advised of the proximity of another boat by sound or by sight? 

A. When I get the sound of a steamboat nearly endwise ahead I 

3 olf two 


alwavs stop the boat and blow three whiisties. but if she 
ic right, I 


points, so that I can hear her on either bow, rolng LO { 
blow one whistle; roing to the left | blow two whistles. 
Q. Are there any other reasons than the readiness with which 
you can sheer the buat to one way or another for navigating 
103 ~—s at that speed rather than at a lower speed ? 
A. I don’t know. | can’t say we could not handle the boat 
at all at a lower rate of speed where we have plenty of room. 
(). | speak with reference Lo telling where you are. 
A. We generally stop about five minutes, running an hour's time, 
to feel our way. 
Q. Is the sounding of the Sound any definite indication as to 
where you are, so as to tell your locality as different from any other 
place in the Sound of the same depth of-water? 
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A. There are plenty of places where the sounding is about the 
same. 

@. When you are approaching a certain definite place, as, for in- 
stance, Cornfield Light shoal, does the sounding tell you your where- 
abouts? 

A. We sound down there when we do not make the light-ship. 

Q. Your course that you steer and your souncing indicates to you, 
approximately, your position when you get it aceuratel y by com- 
pass ? 

A. Yes, sir. 

Q. What would be the effect, Captain, on your knowledge of where 
you are at any time between these points, if you change your rate of 
speed ? 

A. We would guess at it. I suppose that would be the only thing 
we could do. I would not really dare to run a boat that way. I 
should not think it would be safe to doit. I never did it. 

Q. Why shouldn’t you think it would be safe ? 

A. I think we would be apt to drift more than we believed. There 
are a great many cross-tides along by Faulkner’s Island and Corn- 
field light-ship. It is very bad there. The tide runs pretty strong 

there, and it is a cross-tide, and, going slow, we drift a good 
104 ways—how much I cannot say. We go about thirteen miles 
an hour generally. 

Q. You judge in the fog from your continued and long experi- 
ence ? 

A. Yes, sir; we allow for head tides and fair tides and winds. 

Q. Are fogs very common on Long Island sound? 

A. Yes,sir; weare apt to have it almostany time. It comes right 
up quick when it does come generally. 

Cross-examination By Mr. Brewster: 

Q. Did you ever know a fog so thick that you did not run? 

A. Yes, sir; that is, after we get to the head of the sound. 

Q. Did the boats run last night or yesterday the same as if there 
had been no fog? 

A. Not around here in the river, but when they get up to Throgg’s 
point. I don’t know that the boats sometimes omit their trips in 
consequence of the fog unless it was last night. Weleft New London 
in a fog that night (in June, 1880), and it was very thick. If we are 
about meeting a vessel going in the opposite direction we give the 
signal as to which side we expect her to pass. We expect to hear 
an answer to that if they hear us. If we do not hear an answer we 
stop and blow three whistles. 


By the Court: 


Q. Suppose in the fog you should meet a vesse! two or three 
points on your starboard bow and away from you from one hundred 
and fifty to five hundred feet, would it, in your judgment, be good 
seamanship to port vour helm? 

: A. No, sir; I should put it the other way to get clear from 
er. 
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105 sy Mr. Peckuam: If you should meet her a couple of 
points on her port bow, how would it be? 


A. I should put it the other way. 


By the Court: 
Q. The ordinary way is to port your helm? 
A. Yes, sir; to go to the right. 
By Mr. BREwsTER: 

(. Does not the direction in which the sound appears to be from 
you depend upon the air or wind ? 

A. Sometimes and sometimes it does not. It is very curious 
sometimes about the Sound. It gets us mixed up pretty well some- 
times 

By the Court: 

Q. Eleven knots an hour is how manv miles an hour? 

A. I think twelve and a half; somewhere along there. 

By Mr. Peckuam: A knot is a nautical mile, isn’t it, Captain ? 

A. Yes, si 

By Mr. MILLER: 

Q. Isn’t that about your average speed ; eleven or twelve knots in 
good weather ? 

A. I don’t know about anybody else, but that is the way I do. 

Q. Do you not feel, under such circumstances, that you are taking 
your chances of collision ? 

A. I suppose we take all the chances in the world. I cannot say 
anything about that. If we don’t see anything we don't know; we 
may go within fifty feet of a vessel and not make any noise. We 
have often been within fifty feet and not made any noise. 

By Mr. PecKHAM: 

Q. I understand you to say that in such cases vou take the risk ; 
you t ake less risk than when you are going slowly? 

A. There is always risk, but it is less risk to go faster than to go 

> 
slower. 
By Mr. MILuer: 
106 Q. If, when you are going slowly, say at three or four knots 
an hour, you collide with another vessel, is the danger any- 
thing like as much as if you are going twelve or thirteen miles ? 

A. I dont think there would be any if we could hear one 

another. 
By Mr. PecKHAM: 

Q. It is very much less under control in regard to your handling 
and also in regard to your knowing where you are? 

A. Yes, sir: but we have so much room in the Sound that if 
we hear a vessel two points on our bow either way we shear from 
it invariably ? 
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Q. Your experience during the whole time you have navigated 
the Sound is that it is safer to go fast than slow? 
A. Yes, sir; that is the way I have done for 28 years; ever since 
I have been steamboating, and I have had charge ever since that 
time. 
By Mr. BRewster : 
Q. How wide is the Sound at Cornfield shoal ? 
A. From Cornfield light-ship across there it must be seven or eight 
miles. 
By Mr. MILLER: 
Q. The channel along there is quite wide, is it not? 
A. From the light-ship to Long Island shore is all deep water. 
©. You would not in any sense call it a narrow and dangerous 
channel, would you? 


A. No, sir. 
3y Mr. PECKHAM: 

Q. Captain, if. you know where you are there is plenty of room 
in this part of the Sound ? 

A. You, air. 

Q. Do you know the width of the Sound there ? 

A. I think it must be six or seven miles from the light-ship to 
Long Island. 


107 JOSEPH PHILLIPs was then called by defendant, duly sworn, 
and being examined by Mr. Pecknan, testified : 

I was on board of the Stonington on the night of the disaster to 
the Narragansett; my position was bow watchman. I heard a whistle 
from the Narragansett; the whistle sounded to me on the port bow, 
perhaps a point and a half or two points. I reported to the pilot- 
house; that, [ should say, was about two or three minutes before 
they came together. 

Defendant rests. Plaintiff rests. 


Plaintiff then moved that the court direct the jury to find a ver- 
dict for the plaintiff for five thousand dollars. 

Defendant moved that the court direct the jury to find a verdict 
for the defendant for this reason: That there is no evidence that the 
intestate went on this boat or within this boat. The evidence is that 
he is dead, but there is not the slightest evidence as to how he died. 

By the Court: Mr. Miller, if you can prove that deceased was on 
the boat I think you had better do so. 


AtMIRA R. CLARE, for the plaintiff, being duly sworn and exam- 
ined as a witness on her own behalf, testified : 


By Mr. Mitver: I am the plaintiff in this action; the names of 
my children.are Grace, Warren, Charles, and Howard. Charles is 
at home in bed} he is able to move about just a litile. On the after- 
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noon of June 11th I crossed to. New York to take Charlie to 
108 Mr. Clare. I crossed over by the boat and left Charlie with 

his father on the New York side of the bridge. I didn’t gO 
outside of the ferry. 


By the Court: 


Q. Did you go with them to the boat? 
A. Not to the boat, your honor. 


Plaintiff then called Cuar es C. CLARE as a witness for plaintiff 
and he was sworn and examined by Mr. MILLER: 


| remember the afternoon of June 11th, 1580. On that afternoon 
I went with my father, Charles C. Clare, on board the steamer Nar- 
ragansett. 

Q. Did you go with your father on a trip towards Stonington ? 

A. I don’t know whether it was towards Stonington. I went out 
on the Narragansett on that afternoon. I was on the Narragansett 
at the time of the collision. | 

(. Was your father with you shortly before the collision? 

A. Yes, sir. 
J. Did you see him after the collision ? 
A. No, sir. 


By Mr. Peckuam: I now ask for the same direction from the 
court. Your honor will pereéive that there is not a particle of evi- 
dence in the case now more than there was before that these parties 
went as passengers on this boat; there is no evidence that they 
bought a ticket or had any room, or that there was any contract 
made between the parties. ‘There is not a particle of evidence that 
the intestate lost his life in consequence of this accident. He was 
seen dead in Stonington, but there is no evidence that any life was 
lost on that boat nor that anything happened to thisman. On that 

ground I ask the court to direct a verdict for the defendant. 
109 The Court: I think the evidence now in the case is suffi- 

cient. I must deny the defendant's motion for a direction of 
a verdict and must grant the plaintiff’s motion. 


Defendant asked the court to direct a verdict for the defendant on 
the grounds—1. There is no evidence that plaintiff's intestate lost his 
life by reason of the collision or by the negligence of defendant. 

The court denied the motion and defendant excepted. 

Defendant conceded that if plaintiff could recover at all the dam- 
ages were five thousand dollars. 

The defendant asked to go to the jury on the questions— 

ist. Whether the plaintiff’s intestate had lost his life by reason of 
the collision of the steamboats Narragansett and Stonington. 

2d. Whether the defendant or its servant had been guilty of any 
negligence in the navigation of the Stonington contributing to the 
collision. 

The court denied such requests and each of them, and to the de- 
nial of each the defendant severally excepted. 
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The jury, by the direction of the court, returned a verdict for the 
plaintiff for five thousand dollars. 

Therefore, because none of the said exceptions so offered and made 
to the decision and opinion of said court appear upon the records of 
said trial, on the prayer of the defendant this bill of exceptions is 
sealed. 


ALFRED C. COXE. [t. s.] 


110 [Endorsed:] U.S. cireuit court, southern district of New 

York. Almira ‘AR. Clare vs. Providence & Stonington Steam- 

ship Co. Defendant’s bill of exceptions. Miller, Peckham and 

Dixon, att’ys for def’t, 29 Wall St., New York city. Correct. Isaac 

- Miller, att’y for pl’ff. J’y 1,’85. U.S.cireuitcourt. Filed July 
», LSSO. Timothy Griffith, clerk. 


111 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. 


ALMIRA R. CLarkg, as Administratrix of the Estate of Charles C. 
Clare, Deceased, Plaintiff, 
Us. 
PROVIDENCE AND STONINGTON STEAMSHIP Company, Defendant. 


Know all men by these presents that we, Samuel D. Babcock, 
Henry D. Babcock, and the defendant, Providence and Stonington 
Steamship Company, are held and firmly bound unto the above- 
named plaintiff in the sum.of fourteen thousand dollars, to be paid 
to the said plaintiff; for the payment of which, well and truly to be 
made, we bind ourselves and each of us, our and each of our heirs, 
executors, and administrators, jointly and sev erally, firmly by these 
presents. Sealed with our seals and dated the tenth day of July, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas the above-named defendant has prosecuted a writ of error 
to the Supreme Court of the United States, wherein said Providence 
and Stonington Steamship Company is plaintiff in error and said 
Almira R. Clare, as administratrix of the estate of Charles C. Clare, 
deceased, is defendant in error, to reverse the judgment rendered in 
the above-entitled suit by the judge of the circuit court of the United 
States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named defendant shall prosecute said writ of error to effect 
and answer all damages and costs if defendant fail to make said 
writ of error good, then this obligation shall be void; otherwise the 

same shall be and remain in full force and virtue. 
S. D. BABCOCK. 
PROVIDENCE & STONINGTON 
ST’SHIP CO., 
By D. 8. BABCOCK, Pres’t. 
H. D. BABCOCK. 
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Sealed and delivered and taken and acknowledged this 10th day 
of July, 1885, before me— 


[L. s.] WM. HENRY KNOX, 
Notary Public, N. Y. Co. 
112 [Endorsed :] Vol. —, page—. U.S. circuit court. Elmira 
R. Clare, adm’x, &c., vs. Providence and Stonington Steamship 
Company, defendant. Bond for damages — costs on writ of error. 


Miller, Peckbam & Dixon, 29 Wall St., N. Y., defend’t’s proctor-. I 
approve of the form of the within bond and of the sufficiency of the 
sureties thereon. Dated July 11,1885. W.J. Wallace. U.S. cireuit 
court, riled Jul-, LS, LSS5. Timothy Griffith, clerk. 


Unirep STaATes OF AMERICA, 
. ° e 2 y - as 
Southern District of New York, | 


Samuel D. Babcock, one of the foregoing sureties, being duly 
sworn, deposes and says that he resides at No. 636, Fifth avenue, in 
said district; that he is worth the sum of twenty-eight thousand dol- 
lars in real estate over and above all his just debts and liabilities. 

5S. D. BABCOCK. 


Sworn to this 10th day of July, A. D. 1885, before me— 
[L. s. | WM. HENRY KNOX, 
Notary Public, N. Y. Co. 


UNITED STATES OF AMERICA, e 
, ‘ * . r + Oe « 
Southern District of New York, | 


Henry D. Babcock, one of the foregoing sureties, being duly 
sworn, deposes and says that he resides at No. 21 West 49 street, in 
said district; that he is worth the sum of twenty-eight thousand 
dollars in real estate over and above all his just debts and liabili- 
ties. 

H. D. BABCOCK. 


Sworn to this 10th July, 1885, before me— 
h. s.] WM. HENRY KNOX, 
| | Notary Public. 


113 Ture Unirrep STATES OF AMERICA, 88: 


To Almira R. Clare, as administratrix of the estate of Charles C. 

Clare, deceased, defendant In error, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at Washington on 
the second Monday of October, A. D. eighteen hundred and eighty- 
five, pursuant to a writ of error filed in the office of the clerk of the 
circuit court of the United States for the southern district of New 
York, ou the — day of July, 1885, wherein thie Providence and Ston- 
ington Steamship Company is plaintiff in error and you are defend- 
ant in error, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected and speedy 
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justice not be done to the parties in that behalf and the said judg- 
ment set aside and judgment entered for said plaintiff for costs. 
Dated New York, July 11th, 1885. 
W. J. WALLACE, 
Circuit Judge. 


114 [Endorsed :] U.S. cireuit court, southern district of New 
York. Almira R. Clare, adm’x, &c., plaintiff, against Provi- 
dence & Stonington 8.8. Co., defendant. Citation. Miller, Peckham 
& Dixon, attorneys for defendant, 29 Wall street, New York city. 
Due and timely service of a copy of the within citation is hereby 
admitted. New York, July 13,1885. Isaac N. Miller, att’y for pl’ff. 
U.S. cireuit court. Filed Jul. 13, 1885. ‘Timothy Griffith, clerk. 


Endorsed on'cover: S. New York C. C. U. S. No. 265. The 
Providence & Stonington Steamship Company, plaintif in error, vs. 
Almira R. Clare, as administratrix of Charles C. Clare, deceased. 
Filed August 5, 1885. 
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United States Supreme Court. 


—— 


PROVIDENCE AND STONINGTON STEAMSHIP COMPANY, : 


Plaintiff in Error, 


ALMIRA R. CLARE, Administratrix of CHARLES C. 
CLARE, Deceased, 


Defendant in Error. | 


MILLER, PECKHAM & DIXON, 
Attorneys for Plaintiff-in Error, 
No. 29 Wall Street, 


New York, N. Y. | 


SpancEnsere & Bisuor, Stationers and Printers, 60 Liberty Street, N. Y. 


ual 


UNITED STATES SUPREME COURT. 


PROVIDENCE AND STONINGTON 
STEAMSHIP COMPANY, 
Piff. in Error, 


agst. 


Autwrra R. Crare, Admr’x. of 
CHARLES ©. CLaRE, deceased, 
Defendant in Error. 


STATEMENT. 


This action was commenced by the defendant in error 
against the plaintiff in error, in the Supreme Court of the 
State of New York, to recover damages for negligently 
causing the death of defendant in error’s intestate. 


On the ground that plaintiff below was a citizen of New 
Jersey, and defendant below a citizen of the State of Rhode 
Island, the action was ou petition of defendant below re- 
moved to the Circuit Court of the United States, for the 


Southern District of New York. 
Record p. 5, et seq. 


The complaint or declaration of plaintiff below was filed 


in the State Court and is found on pp. 2,3 and 4 of the 


record. 
It alleges, 


1. That defendant below, plaintiff in error, is a Rhode 
Island corporation. and on June 11, 1880, was engaged 
in running two steamers between New York City and 
Stonington, Connecticut, by way of Long Island 
Sound ; the steamers being named respectively, Nar- 
ragansett and Stonington. 


2. That on June 11, at New York, defendant below re- 
ceived the intestate of plaintiff below on the Narra- 
gansett for the purpose of conveying him as a pas- 
senger for compensation from New York to Ston- 


ington. 


38. That the Narragansett, with the intestate on board, 
proceeded from New York towards Stonington, and 
met the Stonington going the other way, and that 

: said steamers were so negligently managed that they 

collided and said intestate drowned. 


4, That plaintiff below cannot tell the place of collision, 
whether it was in the State of New York or in the 
State of Connecticut, and then sets out certain statutes 


. of Connecticut which it is claimed authorize the 
maintenance of this action. 
| The answer uf the defendant below plaintiff in error was 


filed after removal in the Court below and is on pp. 10 to 
13, with Exhibit attached pp. 13 to 26. 


It alleges: 


1 It admits that defendant below is a Rhode Island 
corporation running the steamers as charged. 


on 


« 


2 It denies the allegations of the complaint as to receiving 
the intestate on board and as to his being drowned 
and as to negligence. 


3 It alleges proceedings in surrender of the steamer Nar- 
ragausett aud claims them to be a bar. 


The case was tried Sefore Judge Coxe and a jury on 17th, 
April, 1885. 


The plaintiff below called Mr. Young, Captain of the 
Narragansett. He proved a collision and that because 
thereof the Narragansett took fire, burned and sank. | That 
she had about three hundred passengers on board. 


No passengers were thrown into the water and none were 
burned. 


There is no evidence that any passenger lost his life or 


was injured. 


Weather was foggy, could see the length of the boat. 
They were going about eleven knots. Did not see the 
Stonington in time to avoid collision, pp. 28, 29. 


The plaintiff below then called Mr. Sheffield, pilot of 
the Stonington, who testified p. 29. “It wasa dense fog” 
first sighted Narragansett about 11.35, and our speed was 
then about eleven knots. The Narragansett was then about 
150 feet off going across the bow of our boat. Immediately 
signaled to stop and back strong and it was done. They 
were in motion some when the collision occurred. It was 
not possible to stop soon enough to prevent collision, 


On cross examination this witness shows that the Ston- 
ington had been blowing fog whistles since leaving Stoning- 
ton and bad heard whistles from the Narragansett about a 
point and a half on the port bow some three to five minutes 
before, and had put her helm hard-a-port and had swung at 


least five points to starboard before the eollision. That 
had the Stonington been going at half the speed she was, 
she could not have avoided the collision, as the Narragan- 
sett was going—but that if the Narragansett had ported her 


helm as she should have done, no collision could have oc- 


curred, pp. 30, 31. 


The witness also testified as t») the method uf navigating 
the sound by steamers. They run from light to light, or 
point to point, carefully taking courses and time and noting 
effect of differing tides and weather and speed of boat by 
revolutions of wheel. The same plan is adopted in a fog 
and if the speed is greatly altered, they cannot tell where 
they are and the risk of navigation is greatly increased, pp. 
31, 32, 33. 


Plaintiff below then called Mr. Smith, who was engineer 
of the Stonington. 


He testified to getting the usual signals to slow, stop and 
back and executing them. 


When backing he received a signal to stop backing and go 
ahead again and was in the act of answering it when the 
collision occurred, p. 34. 


Plaintiff below then called Mr. Fisher, who testified to 
having gone to Stonington and found the body of the intes- 
& 2 ° 
tate and brought it to Jersey City for burial, p. 34. 


The plaintiff then rested. 
Defendant below then called Mr. Lamphear, an expert in 


Sound navigation, and proved that the rate of speed of the 
Stonington was the safest she could adopt, pp. 34, 35, 36, 37. 


The opinion of the witness as to what speed was safest 
was excluded and plaintiff in error excepted, p. 35. 


Defendant below, then called Mr. Phillips, who testified 


that he was bow watchman on the Stonington and heard the 
whistles of the Narragansett a point and a half or two points 
on their own port bow. 


Plaintiff and defendant below then rested. 


Thereupon defendant below asked the Court to direct a 
verdict for the defendant, for the reason that there was no 
evidence that the intestate went on or was on the Narra- 
gansett or as to how or why’ he died. The Court so held 
but allowed plaintiff below to offer further proofs, and she 
thereupon was herself sworn and testified that, on June 11, 
she crossed to New York on the ferryboat and left her son 
Charles, with his father, the intestate at the New York end 
of the ferry bridge. She did not go outside of the ferry. 
pp. 38 & 39. 


Plaintiff below then called Charles C. Clare, who testified 
that on that afternoon he went with his father on board 
the Narragansett at New York, and was on her at the time 
of the collision. That his father was with him shortly be- 
fore the collision, and that he did not see him after the 
collision, p. 39. Plaintiff below then again rested. 


Defendant below then again asked the Court to direct a 
verdict on the ground that there was no evidence that the 
intestate lost his life by reason of the collision or by the 
negligence of the defendant. The request was refused and 
defendant excepted, p. 39. 


Defendant below then asked to go to the Jury on the 


questions. 


|. Whether plaintiff's intestate had lost his life by rea- 
son of the collision of the steamboats Narragansett 
and Stonington. 


2. Whether defendant below or its servants has been 
guilty of any negligence in the navigation of the 
Stonington contributing to the collision. | 


The Court denied each request and defendant below ex- 


cepted to each denial, p. 39. 


On motion of the plaintiff below the Court then directed 
a verdict for the plaintiff below for five thousand dollars. 


Defendant below excepted, p. 40. 


The New York Code of Civil Procedure gives an action 
to the administrator of a décedent in a case where the de- 
cedent, had he lived, would have had aright of action $1902 . 
and by $1904 provides : 


“The damages awarded to the plaintiff may be such a sum 
not exceeding five thousand dollars as the jury, * * * * the 
Court, or the Referee deems to be a fair and just compensa- 
tion for the pecuniary injuries resulting from the dece- 
dent’s death, to the person or persons for whose benefit the 
wctiou is brought. When final judgment for the plaintiff is 
rendered, the clerk must add to the sum so awarded, inter- 
est thereupon from the decedent’s death and include it in 
the judgment.” 


Pursuant to this statute the Clerk of the Court below 
computed the interest on the verdict and added it to the 
verdict and included it in the judgment Record p. 27. The 
interest thus “accrued before judgment and not after.” 


“The matter in dispute exclusive of costs” thus “exceeds 
the sum or value of five thousand dollars’’ and this Court 
has jurisdiction of the writ of error. 

New York Elevated R. R. Co. vs Fifth Nat. 
Bank, 118 U.S., p. 608. 


ASSIGNMENTS OF ERROR. 


1 The Court erred in striking out part of the answer of 


~) 


the witness Lamphear being the words “and we think 
it more it safe to do it,” p. 35. 


2 The Court erred in denying the motion of defendant 
below that the Court should direct a verdict for the 
defendant below, p. 39. 


3 The Court erred in denying the request of the defen- 
dant below to go the jury on the question “whether 
the plaintiff's intestate had lost his life by reason of 
the collision of the steamboats Narragansett and 
Stonington,” p. 49, 


4 The Court erred in denying the request of the defen- 
dant below to go to the jury onthe question “‘whe- 
ther the defendant or its servant had been guilty of 
any negligence in the navigation of the Stonington 
contributing to the collision, p. 39. 


ARGUMENT. 


First. The Court erred in directing « verdict for plain- 
tiff below. and in declining to direct a verdict for defendant 
below, on the ground that there was no evidence that the 
intestate’s life was lost by the collision of the steamers or 
at least in refusing to allow defendant below to go to the 
jury on that question. 


The only evidence of the death of the intestate is that of 
Fisher, p. 34, who says that he saw the body in Stonington 
on the Sunday following the 11th of June, 1880. How 
long Sunday was after the 11th, does not appear in the re- 
cord. The almanac shows it fo have been two days or the 
13th. 


As to how or when the intestate came in Stonington and 
whether alive or dead or as to how he died or what caused his 
death there is not one particle of evidence. 
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Nor is there any evidence as to how far the place of colli- 
sion is from Stonington except as it may be inferred from 
the testimony of pilot Sheffield of the Stonington to be 
about twenty-five miles. Mr. Sheffield says that his steamer 
left Stonington about 9.30 p. M., and that the collision oc- 
curred about 11.30 Pp. M., and that the speed of his steamer 
was about 11 knots, 124 miles, an hour, pp. 29 &30. 


The son of intestate says he saw his father on the Nar- 
ragansett shortly before the collision, and did not see him 
after. | 


The son does not say that his father was drowned or that 
any life was lost, or that there was any risk, or that he him- 
self was in any danger, nor is there a word of evidence 
from any one that any life was lost or that there was any 
danger of loss of life on the steamer Narragansett. 


Does the naked fact that the intestate was two days after- 
wards found dead in Stonington so conclusively prove that 
the intestate lost his life by the collision as to warrant a 
direction of a verdict for plaintiff below and a refusal of the 
request of defendant below that the question be submitted 
to the jury? 


If there be here any proof that intestate’s death was 
caused by the collision it is one of inference frum the facts 
that he was on board the Narragansett when. she collided 
with the Stonington and that two days after he was dead. 


Whether those facts warrant that inference is we submit 
a question for the jury. The facts are surely consistent 
with death otherwise caused. ‘The inference then is not a 
necessary One and should have been left to the jury to draw 


‘or to decline to draw. 


In McGrath vs. R. R. Co., 32 Barb., 147, the Court said 
“The inference as well as the fact is for the jury.” 


In Ernst vs R. R. Co., 35 New York Reps., 26 the Court 


» 
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said. “It is the appropriate province of the jury to deduce 
inferences of fact and to weigh doubtful and conflicting 
evidence.” 


In Colegrove vs R. R. Co., 20 New York, 493 the Court 
said: ‘The party demurring” (to evidence) “is bound to 
admit as true not only the facts proved by the evidence, but 
also the facts which the evidence may Jegaily conduce to 
prove (2 Dunlap’s Pr. 648), and this is precisely what must be 
admitted on a motion for a non-suit or for a peremptory dir- 
action that a verdict be rendered. The party non-suited or 
against whom a verdict is ordered is upon appeul entitled to 
have every doubtful fact found in his favor.” 


In Jackson vs. Metropolitan Ry. Co., L, R. 3d Appeal, 
Cases 193, Lord Blackburn said, “ It is for the jury, to say 
whether and how far the evidence is to be believed. And if 
the facts, as to which evidence is given are such that from 
them a farther inference of fact may legitimately be drawn, 
it is for the jury to say whether that inference is to be drawn or 
not.” : 


In Hart vs. Company, 80: New York, 622, the head note 
reads, ‘‘ Where from the circumstances shown inferences are 
to be drawn which are not certain and. incontrovertible, and 
as to which persons might differ it is for the jury to decide.” 


In Justice vs. Lang, 52’ New York, 323, the head note 
reads, ‘‘ The right to determine as to the existence of one 
fact from another which is established is exclusively within 
the province of the jury.” 


In Powell vs. Powell, 71 N. Y.. 71, the head note says, 
“Tt is the province of a jury not only to pass upon conflict- 
ing evidence, but, where different inferences may be drawn 
from evidence, or from the conduct of parties, to draw the 
inferences.”’ 


In addition to the fact that the inferences to be drawn 
from the assumed facts were for the jury, the fact of being 
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on board was proved only by the testimony of the witness 
Clare, a son of the deceased, and under the statute under 
which the action was brought directly interested in the re- 


covery. 


The unimpeached testimony of an interested witness pre- 
sents a question for the jury, “‘ and the Court is not warranted 
in directing a verdict upon his testimony alone.” 


Gildersleeve vs. Landon, 73 N. Y.. 609. 


In Kavanagh vs. Wilson, 70 New York, 177, the only wit. 
ness as to the contract was a son of plaintiff. 


The trial Court refused to submit the question of contract 
to the jury and directed a verdict for plaintiff. Held error. 


Counsel for defendant in error may claim as he did below 
that the answer of defendant below. admits the death of the 
intestate from the collision and that he was a passenger on 


board, p. 34. 


The answer does not admit it, on the contr: ary, expressly 
denies it, record pages 10 and 11. 


The Court below so held. On the motion of defendant 
below, for a directed verdict, because there was no proof of 
those facts the Court held, that the plaintiff below must 
prove them, Record p. 38. Plaintiff then gave certain proofs, 
and the Court held the proofs not only sufficient but conclu- 
sive, Record p. 39. | 


Had the Court held the answer insuflicient as a denial, we 
could have applied to amend. The only questions now be- 
fore this Court, are on our writ of error and our exceptions, 
‘whether the trial as actually conducted shows error, as 
against us; not whether rulings which were in our favor 
would have been error, had the result been in our favor and 
the other side taken exceptions and a writ of error. 


We submit that the evidence in this case, is insufficient to 


1] 


submit to the jury the question whether the intestate came 
to his death, by reason of the collision, and that the Court 
below should have directed a verdict for the defendant be- 
low; but even if it is sufficient to submit to the jury, it is 
wholly insufficient to warrant a direction of a verdict for 
the plaintiff below. 


Second. The Court erred in refusing to submit to the 
jury the question whether the plaintiff in error, had been 
guilty of any negligence in the navigation of the Stonington 
contributing to the collision. 


This request could have been refused only on one of two 


grounds. 


1. That defendant below would be liable for negligence 
of the Narragansett or 


2. That the evidence so conclusively proved negligence 
in the navigation of the Stonington as to warrant a 
direction of a verdict on that ground. 


[t could not have been the first because the proceedings 


on surrender of the Narragansett were proved, Record p. 34. 
f. 101. 


If it were on that ground it was error. 
If on the other ground we also submit that it was error. 


Doubtless many cases can be cited holding that even a 
less speed than that at which the Stonington was running, 
made a case of negligent navigation. 


They will however all be found to be admiralty. cases 
where the Court is judgé not only of the law, but of the 


facts. 


The question raised by this record in a common law Court 
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could not have been raised in those cases which were in, ad- 
miralty. 

The difference between the two Courts and that the de- 
cisions of Admiralty Courts, form no precedents for com- 
mon law Courts, is well illustrated in the case of Seward v. 
Jackson, 8 Cowen, 442. The Courts below in ejectment had 
held that a certain conveyance was fraudulent in law though 
the jury found that in fact there was no fraud. 

To sustain the judgment below, certain equity decisions 
were cited, said Allen, Senator, p. 442. 


“It was said on the argument that thedoctrine of legal 


fraud. had its origin at that period when the Courts were 


inclined to take the power from the jury. But another 
suggestion, that it is ‘the offspring of the Court of Chancery, 
I believe the true one. There the Chancellor determines 
both the law and the fact ; and the purpose and intent of 
the conveyance are before him as before a jury in the Courts 
oflaw. When a conveyance had once been adjudged fraud- 
ulent upon a given state of facts, those facts, as well as the 
law, became a precedent for a succeeding chancellor and bound 
the judgment by the force of analogy upon the question of 
intent and purpuse as well as law. 

And when an analogous state of facts in the Courts of 
law, has been referred to a jury, and the jury has said there 
was no fraud, the sayings of equity judges have been re- 
sorted to for legal presumptions, independent of intentional 
fraud ; and hence the modern distinction between fraud in 
law and fraud in fact.” 

The same view is expressed by Chancellor Jones on page 
422. 

And the Court repudiated the idea that a Court of law 
was bound by the decisions of the Courts of Equity, which 
had jurisdiction to adjudge fact as well as law. 

Now, in the case of The Pennsylvania, 19 Wallace 125, 
p. 133, this Court said 


13 
“Our rules of navigation * * * require every steamship 
when in a fog to go at moderate speed. What is such speed 
may not be precisely definable. 


It must depend upon the circumstances of each case. That 
may be moderate and reasonable in some circumstances, 


? 


which would be quite immoderate in others.’ 
The same doctrine is stated in many other cases. 


Now, in the case at bar, there were many special consid- 


erations forbidding a very low rate of speed. 


Ist. Quick handling of the vessel by steering is much eas- 
ier with considerable than with slow speed. 


At a very low rate of speed a large steamer is 
almost helpless and cannot be quickly steered so as 
to avoid a sudden danger. 


2nd. A very considerable degree of speed is necessary in 
order to know where they are. The sailing 1s by 
direction and speed, and at low speed, wind and cross 
tides combine to prevent that accurate knowledge of 
position which is essential to the safe navigation of 
the Sound. 


3rd. Even coming to anchor in a fog is about the most 
dangerous thing that can be done. The boat is then 
helpless. She has lost the great advantage of her 
steam and must rely wholly on the capacity of others 


to avoid her. 


4th. Woen a large steamer is navigating in a fog, her 

first duty is self preservation. She carries many 
lives and enormous values. 

She is justified in doing that which is eminently 

self preservative, even if it does, though in this case 

it does not, somewhat increase the risk to the smaller 


vessels she may meet. 
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5th. In the case at bar the Stonington heard the Narra- 
gansett whistles on the Stonington’s port bow and 
ported her helm. With the speed she was going her 
steering was good and her bow rapidly swung to 


starboard. 


It was the duty of the Narragansett likewise to 
port her helm and had she done so there could have 


been no collision. 


She did not port, but starboarded and thus ran 
right across the bows of the Stonington. 


There was the fault and with that fault no rate of 
speed however slow, would have prevented collision. 


These points and questions we submit, were points and 
questions for the jury and it was for the jury and not for 
the Court below to pass on them and say whether under all 
the circumstances the Stonington was going at ‘‘moderate 
speed” within the meaning of the Act. 


Third. The Court erred in refusing to direct a verdict 
for defendant ou the ground that there was no evidence 
that intestate was a passenger on the Narragansett (p. 39, 


fol. 109). 


There was not only not sufficient evidence to take the 
case from the jury on the question whether the intestate 
wis a passenger on the Narragansett, but there was no evi- 
dence thereof. 


Unless the intestate was a passenger, the defendant be- 


15 
low was not liable, unless for wilful injury—it was not lia- 
ble for negligence. 
Railway Accident Law (Patterson) p. 204. 


There is here not a word of evidence to show that intes- 


tate was & passenger. 


Fourth, The judgment should be reversed. 


WHEELER H. PECKHAM, 
Of Counsel for PIff. in error. 
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UNITED STATES VS. WILLIAM G. WELD ET AL. l 
1 In the Court of Claims. 


WittiAM G. WeELb, Frepertck BAKER, ) 
and George W. Weld, surviving partners of | 
the firm of William F. Weld & Company; | 

vs. 
THe Unrrep States. 


No. 15767. 


| — Petition— Filed Oetoher t. LSS7. 


To the honorable the judges of said court : 


The claimants above named, William G. Weld, Frederick Baker, and 
George W. Weld, as surviving partners of the said firm of William F, 
Weld & Company, of the State of Massachusetts, respectfully represent : 

2. That heretofore, to wit, upon the 24th dav of October, 1883, the said 
claimants recovered a judgment i in the Court of Commissioners of Alabama 
Claims for the sum of $229,637.63, with interest thereon amounting to the 
sum of $117,344.83, aggregating the sum of $346,982.46, for which last 
amount judgment was rendered in favor of claimants on the date last afore- 
said, and the said case in which the said judgment was rendered being a 
case of the second class, of which the said-court was given jurisdiction nnder 
and by virtue of an act of Congress, entitled “An act re-establishing the 
Court of Commissioners of Alabama Claims and for the distribution of un- 
appropriated moneys of the Geneva Award,” approved June 5, 1882. 

That the aggregate amount of judgments of the second class rendered 
by the said court re-established by the said act of June 5, 1882, including 

interest, was the sum of $16,292,607.26. 
2 4. That the aggregate amount of pes of the first class 
rendered by the said court under the jurisdiction aforesaid, includ- 
ing interest, was $3,350,947.51. 

That under and in pursuance of the provisions of the act approved June 
2, 1886, entitled “ An act to provide for closing up the business and pay- 
ing the expenses of the Court of Commissioners of Alabama Claims, and 
for other purposes,” the proper officers of the Government, charged with 
the duty of ascertaining and estimating the value of the furniture and 
property named in the fourth and fifth sections of such act, it was ascer- 
tained and estimated to be $800, and was credited to the said Geneva 
Award fund at that amount: and said officers further estimated the cost 
of the services and expenses provided for being estimated in section 4 of 
the said act, and fixed, estimated, and charged the same against the said 
fund at $15,000, and no more; and the said officers ascertained and fixed 
the amount of the payments and expenses provided to be paid out of the 
said Geneva Award fund, as required by sections 1 and 5 of the said act, 
at $735,193.63, and no more, and so charged the said expenses and deduc- 
tions contemplated by said sections 1 and 5 of said act, that being the full 
amount of deductions authorized by section 1 ; and by reason of the said 
estimates and determinations hereinbefore set forth there was to be added 
to the sum of $10,089,004.96, named in section 5 of said act, the sum of 
$800, making an aggregate of $10,089,804.96, and from which aggregate 
was to be substracted, under the provisions of said section 5, the sum of 
$15,000, and the said sum of $735,193.63, aggregating the sum of $750,- 
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UNITED STATES VS. WILLIAM G. WELD ET AL. 


193.63, which, being deducted from the said sum of $10,089,804.96, left 
the sum of $9,339,611.33, to be distributed between judgments on claims 
of the first and second classes, as provided in said section 5; that, as here- 
inbefore stated, the said judgments on claims of the first class amounted in 

the aggregate, principal and interest, to the sum of $3,350,947.51 
3) which said sum was fully paid on account of said judgments of the 

first class,and leaving a balance applicable, under the provisions 
of section 5 of said act, to the payment pro rata of judgments on claims of 
the second class, the sum of $5,988,663.82. 

6. Claimants further represent that the sail sum last named in the 
preceding paragraph has not been fully paid on the said judgments on 
claims of the second class, but on the contrary thereof there was only paid 
on the said judgments the sum of $5,739,495.41, whereby the sum of 
$249,168.41 remains undistributed as required by said act, although the 
same was appropriated and directed to be paid by said act, and was re- 
quired to be paid on account of the said judgments on claims of the cond 
class. 

7. Claimants further represent that they are informed, and believe it to 
be true, and therefore aver that the said sum of $249,168.41 was deducted 
from the amount distributable as aforesaid, and was not distributed or 
paid on account of said judgments of the second class, for the reason, and 
for no other reason, than that the same was claimed to be available under 
the said act for the purpose of reimbursing the United States in the said 
sum of $249,168.41, theretofore paid by the United States as expenses of 
the tribunal at Geneva, which expenditures had been paid by the United - 
States under and pursuant to an act of Congress approved December 21, 
1871, entitled “An act to make appropriations for expenses that may be in- 
curred under articles 1 to 9, inclusive, of the said treaty between the United 
States and Great Britain, concluded at Washington, May 8, 1871.” (17 
Stats., 24.) And claimants say that they are advised, and therefore aver, 
that there was no authority of law for the deduction of said sum of 
$249,168.41, or the appropriation thereof, to the reimbursement of the 

United States of expenses incurred and paid on account of said 
4 tribunal at Geneva; but, on the contrary thereof, the same should 

have been distributed among the said judgment creditors of the 
second class, and is now subject to said distribution under said act. And 
they are advised, and therefore aver, that the said deduction of $249,168.41 
was and is in violation of the provisions and requirements of the said act 
of June 2, 1886. And claimants aver that they have demanded of the 
Secretary of State and the Secretary of the Treasury, and of the account-. 
ing officers of the Treasury Department the distribution of the proportion 
of the said sum of $249,168.41, which is due to them on account of their 
said judgment; which said payment, so demanded, has been refused. 

8. And claimants further represent and aver that, by reason of the said 
deduction of the said sum of $249,168.41, there was distributed, pro rata, 
upon the said judgments of the second class thirty-five and two thousand 
two hundred and seventy-six ten thousandths (35.2276) per cent. of the 
said amount of said judgments and interest; whereas the percentage of 
distribution should have been thirty-six and seven hundred and fifty-seven 
one thousandths (36.757) per cent. of the amount of said judgments and 
interest ; whereby the said claimants have been deprived of their propor- 
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tionate share of the said sum of $249,168.41, to wit, the sum of $5,306.71, 
for which said sum the'claimants demand judgment. 

9. Claimants further aver that no assignment or transfer of said claim, 
or any part thereof, or interest therein, has been made, and that they are 
justly entitled to the said sum of 85,306.71, after allowing all just credits 
and set-offs, for which said sum thy y demand judgment. 


STATE OF Ruope ISLAND 
(County of Nemwpo 
‘ j 
Before me. Edward Newton. a notary public in and for the 
) county and Commonwealth aforesaid, on this the lst day of Octo- 


namec in the ftorevoing }y rition, who, beng auliyv sworn, on his oath Says 


that he has heard the torevoing petition read, and knows the contents 
thereof: that the facts therein stated he believes to be true, and that the 
amount claimed, to wit, the sum of $5,306.71, is due to claimants, after 
allowing all just credits and off-sets ; and further saith not. 

Wintniam G. WELD. 


STATE OF RHODE ISLAN] 
(ounty O} Newpoi Lé 
Subseribed ana sworh to befor me, a hol ry publie, this Ist day of 
October, 1887. 
ISEAL. | | EDWARD NEWTON, 
| 7 | Notary Publi. 


’ 


Post-oflice address of William G. Weld, Boston, Mass.; and of Shella- 
barger & Wilson, Washington, D. C. 

6 2 [1.—Traverse filed Nor. 12, 1887. 

And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained ; and asks judgment that the petition be dis- 
missed. 

And as to so much of the said petition as avers that the said claimants 
have at all times borne true faith and allegiance to the Government of the 
United States, and have not in any way voluntarily aided, abetted, or 
given encouragement to rebellion against the said Government, the Attor- 
ney-General, in pursuance of the statute in such case provided, denies the 
said allegations, and asks judgment accordingly. 

| | Ropert A. Howarp, 
Assistant Attorney-General, 


ol 


[1 1.— Findings of fact and conclusion of law. 


This case having been heard before the Court of Claims, the court, upon 
the evidence, finds the facts to be as follows: 


I. 


October 24, 1883, the claimants recovered judgment in the Court of 
Commissioners of Alabama Claims for $229,637.63, together with interest, 
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AL LTCL? ating the sum of § S346. GRY Ab, suc hy judgine nt hel ing one of the sec- 
ond class named in the act of Congress entitled “An act re-est: ablishing 


the Court of Commissioners of Alabama Claims. and for the distribution of 


the unappropriated moneys of the Geneva award, approved June 5, 1882” 


(22 Stat. L., 98), and duly certified and transmitted to the Secretary of 


the Treasury as prov ided by said act. 
LI. 


The aggregate amount of judgments of the second class rendered by 
said court, re-established by said act, including interest, was $16,292,607, 26, 
and the aggregate amount of judgme nts of the first class, including inter- 


est, was $3,350,947.51 
IT]. 


The Secretary of State, in pursuance of the provisions of the fourth sec- 
tion of the act of June 2, 1886, entitled “ An act to prov ide for closing up 
the business and paying ‘the expenses of the Court of Commissioners of 
Alabama Claims, and for other purposes ” (24 Stat. L., 77), found and 
estimated the value of the furniture named in said section to be $800, and 
the same was credited to the fund to be distributed under said act; and 
the Secretary of State, with the assistance of the clerk of said court, under 
the provisions of said section 4 of said act, estimated the cost and expenses 
therein mentioned at $15,000, and the same was charged to said fund. 


Ev 


Under the provisions of section four of said act of 1886, the accounting 
officers of the Treasury, for the purpose of making distribution of the 
balance of the Geneva Award Fund tothe judgment creditors as 

8 therein required, stated the account as follows, including therein as 


chargeable to said fund, and deducting therefrom the “ expenses of 


the tribunal of arbitration at Geneva” ($249,168.41). 
V. 
By an act to provide for closing up the business and paying the expenses of the 


Court of Commissioners of Alabama Claims, and for other purposes. 
Approved June 2, 1836. 


118 Payment of judgments Court of Alabama Claims................ $5, 739, 495. 41 
THE GENEVA AWARD FUND. 
Amount I a alien iecbis mine weg ein aeiewinds ibaa $15, 500, 000, 00 
Accretions. 
Premiums on first bonds sold, $8,350,000............. $992, 552. 19 
Premium on remaining bonds ‘sold, PF! ere 385, 100, 07 
1, 377, 652. 26 
I ks nie 2, 527, 105, 89 
Estimated value of furniture added, as provided in sec- 
Se Ge IE, BE cccc ence cose cece cence ahaa 800. 00 


3. 905, 558. 15 


19, 405, 558. 15 


i a 


———— 
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Expenditures. 


Cr 


WELD ET AL. 


$6, 641, 287, 26 
2, 674, 465. 93 
3, 325, 905. 68 


25, 041. 83 


Judgments paid, Ist class, 1876........... g oeseos bece 
” “ i Bet ines code spadianndeauene 

- “ SM the wie nee ennen bens 

" " do. 1886, paid prior to date of 

— Ff 5 & eee eae cil pikeee mdiimnin 
Total judgments of class one paid.............. 
Salaries and expenses, 1875........ coccce $84,374.70 
“ “ re ee 112, 915, 03 

- -" Dl actnhs eeniems ov, 435, 99 

” ” MSG cccces cocccece O05, 40 

" ISSS .cccccccccccese 152,996.05 

” - BOG ccnccs cocccces 181, 400, 00 

e ee ERE eRe: 09, 484, 09 


to Dec. 31, 1885... 30, 109, 40 
717, 220. 66 


Allowances on accounts to Dec. 31, 1885, 


authorized by sec. 1, act of June 2, 1886 13, 842. 86 
Amounts paid for services to Dec. 31, 1885, 
under sec. 1, act of June 2, 1886........ 3, 659. 21 


Salaries and expenses to June 30, 1886, as 
estimated under section 4, act of June 
_ ae 15, 000. 00 


eer ee ee eeeeweeeee ee eeefe ee ee © ee 


Advertising sale of bonds, 1876 .......... 470. 90 


2, 666, 000. 70 


750, 193. 63 


SUCRE CRPOREONEB cove conde coseen ce counce pce 13, 416, 894, 33 
Expenses of Tribunal of Arbitration at Geneva ...... 249, 168. 41 
$13, 666, 062. 74 
Balance to credit of Geneva award fund.................2- «e«- 5, 739, 495. 41 
Judgments, class two, principal ...... 2.222. ..cee0 «+e 10, 692, 696. 70 
EE cniditidnetis mando cacees 5, 599, 910. 56 
Total amount of jadgments of class two........ 16, 292, 607, 26 


Making the percentage payable on said balance of 
$5,739,495.41 equal to .3522760549. 


9 ACCOUNT OF THE GENEVA AWARD FUND STATED ACCORDING TO THE ACT OF 
JUNE 2, 1886. (24 Stat., p. 78.) 


Balance stated, as per section 5.....4 .. 226.200 ceeces 
Premium sale of bonds, as per section 5.............. 


$9, 703, 904. 89 
385, 100, 07 


Estimated value of furniture, as per section 5......... 


$10, 089, 004. 96 


(Amount actually received and covered into the 
Treasury, $1,474.62. ) 

Deduct salaries and expenses from Dec. 31, 1885, to 
June 30, 1886, as estimated under section 4......... 
Deduct amounts audited by the accounting officers be- 
fore the passage of the act of June 2, 1886, and paid 
after Jan’y, 1506, for services to Dec. 31, 1885, charge- 
able to the fund under section 1............ ....-- 
Deduct allowances made on unsettled accounts by the 
accounting ofticers after the passage of the act of 
June 2, 1886, for services to Dec. 31, 1885, authorized 
by seetion 1 (which includes Allen’s accounts under 
900080 DB) .ccces cocace re eee 

Deduct other expenses of the court : 
Salaries and expenses, 1875.............-2-++---- 
ee 


800. 00 
—— $10, 089, 804. 96 


3, 659. 21 


13, 842. 86 


84, 374. 70 
112, 915. 03 
55, 435. 99 
505. 40 
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Deduct other expenses of the court—continued. 
Salaries and expenses, 1883 .... 2.2.20 cccees coccee S152, 996. Oo 
EE are ee ep Isl, 400, 00 
a a ie 00, 484, 09 
to Dec. Sl, 1GSB.. 2.2 ccces: 30, 109, 40 
Advertising sale of bonds in 1876............-. ..---- 170. 90 
—— —__—_— 8750, 193. 63 
S90, 339, O11. 33 
Deduct further judgments, Ist class, paid in Isso S.3, aa se 6x 
Iam 20,0 ot: 


a —— 8 = 3, 350, 947.51 
&5, ORS, G63. 82 
(Judgments, first class, paid in 1876 and 1277, already dedneted in 
reaching above balance of 839.703.9004, 39. ) 
Deduct expenses of Tribunal of Arbitration at Geneva............... 240, 168, 41 


POD CO GHORIS OF FORGE cc cccc cccccct cesses veccus secosesuctes S5, 730, 495. 41 


Total expenditures to date (April 25, 1887) from this balance, 35,739,205.29, leaving 
the sum of $230.12 unexpended. 


Vi. 


The claimants were paid their proportion of said balance as so stated 


by the accounting officers, being 35.227,605,49 per cent. of their said 


judgment, but have received no part of that portion of said fund, which 


was so retained to reimburse the expenses of the Tribunal of Arbitration at 
Geneva, $249,168.40. If said last-named sum is not legally chargeable 
to said fund the claimants’ proportion thereof would be $5,306.53, which 
the defendants have not paid and which they refuse to pay. 


CONCLUSION OF LAW, 


Upon the feregoing findings of fact the court decides, as a conclusion 
of law, that the claimants are entitled to recover the sum of $5,306.53. 


10 | V .— Opinion of the court. 


RicHARDSON, Ch. J., delivered the opinion of the court : 

The only detense set up in this case is want of jurisdiction on account 
of the provisions of. section 1066 of the Revised Statutes, which is as fol- 
lows : 

“Sec. 1066. The jurisdiction of the said court [of Claims] shall not 
extend to any claim against the Government not pending therein on De- 
cember one, eighteen hundred and sixty-two, growing out of or depend- 
ent on any treaty stipulation entered into with foreign nations or with 
the Indian tribes.” 

The argument of the defendants is that as the claimants recovered 


judgment in the Court of Commissioners of Alabama Claims re-established 


by the act of June 5, 1882, ch. 195 (22 Stat. L., 98), which was payable 
by section seven of that act “ out of the sum of money paid to the United 
States pursuant to article seven of the treaty of Washington, and accruing 
therefrom, not appropriated to claims proved under the provisions of said 
chapter four hundred and fifty-nine [18 Stat. L., 245], or any act extend- 
ing: the time for the filing of claims thereunder,” and are now seeking to 
recover part of that judgment, which they allege is due and unpaid ; there- 
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cane 


fore their claim is one “ growing out of or — ndent upon” a treaty 
stipul: ition entered into with “Great Britain,” called the treaty of Wash- 
ington. (17 Stat. L., 863.) 

We are unable to find any stipulation of that treaty out of which the 
present claim grew or upon which it is dependent. It is true that Great 
Britain agreed to pay to the United States such sum as should be awarded 
by arbitrators to be appointed as therein prescribed, that such arbitra- 
tors were appointed and did award to the United States a sum in gross 
($15,500,000) tor all the claims referred to it, and that the United States 
received the money, and it was covered into the Treasury as a separate 
fund, 

But there is no stipulation by which the United States agreed how the 
money or any part of it should be disposed of ; nor did they become liable 
upon an implied assumpsit, growing out of the provisions of the tre aty, to 
distribute the money to any individuals whatever. (Atocha’s Case, 17 
Wall... 139: Baron De Bode’s Case, 8 J. B., 208-285: 13 (J. Bb... 364: 
Rustomjee v. Lhe Queen, 1 Q. B. Division, 487; 2 Q. B. Division, 69 ; 
Burnand v. Rodoeanachi’s Sons & Co., 5 C. P. D., 424: 7 House of Lords 
A ypeal a ISCS, + ede >. ) 

We so held in the Great Western Insura LD » Co, ‘ase (19 Ct. Cls., 206), 
and on appeal the Supreme Court said: “The opinion of the lear a Chiet- 
Justice | Drake] of the Court of Claims is an able presentation of that 
view.” 112 U.S. H.. 193.) 

Certainly the present claim does not depend upon any treaty stipulation, 
and if in any vague and indefinite sense of the words it “ grew out of ” the 
stipulations of the treaty because it may be supposed that the United 
States would never have ree Or onized the claim unless the Vy had received by 
treaty the money which constitutes the fund out of which it is made pay- 
able by statute, that is far too remote “a growing out of treaty stipulations” 
to have been within the contemplation and meaning of section 1066 of the 
Revised Statutes. The fund, but not the claim to participate in its distri- 
bution, grew out of the treaty stipulations. 

The object of that provision was no doubt to prevent this court from 

1] making decisions interpreting and enforcing obligations of treaties 
by w hich the diplomatic affairs might be complic ated. and was not to 
withdraw from its ordinary jurisdiction claims founded on laws of Congress 
appropriating to individuals money obtained by treaty as to which claims no 
stipulations of a treaty could possibly be involved. There is little or no 
difference between the phrases “ growing out of” and “ dependent upon.” 


Claims that are dependent upon treaty stipulations necessarily grow out of 


them, and we can not conceive of a case growing out of such stipulations 
which must not be dependent upon them to a greater or less degree. ‘The 
word “or” in this connection may not inappropriately be interpreted as 
meaning “and,” so that the whole may be taken as one phrase, “ growing 
out of and dependent upon.” 

The present claim, in fact and in law, is founded wholly upon the laws 
of Congress, and in deciding upon its merits we need not even examine or 
refer to the treatv or anything done under it. 

The act of June, 1882, ch. 192 (22 Stat. L., 98), provided that judg- 


ments of the Court of Commissioners of Alabama Claims, of which that of 


the claimants is one, should be paid out of the sum of money paid to the 
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United States pursuant to article seven of the treaty of Washington, with- 
out other references to the treaty. 

The controversy grows out of the statement and settlement of accounts 
by the accounting officers of the Treasury in the ordinary line of their 
duty under an act of Congress, the interpretation of which is the only issue 
between the parties. 

The act of June 2, 1886, ch. 416 (24 Stat. L., 77), = section 5, pro- 
vided how the account should be stated for the purpose of distribution of 
the fund among the judgment creditors. It specified the amount of the 
fund remaining in the Treasury and what deductions therefrom should 
be made and how such deductions should be determined. ‘The amounts 
of those several deductions were fixed by the officers to whom that duty 
was intrusted, and it only remained for the accounting officers to so state 
the account and to pass the claims thereon according to the pro rata distri- 
bution provided by the statute. No discretionary powers were given to 
them, and their duties were the same as in other cases of accounting, in 
which their action merely directs that money shall be paid out of the 
Treasury by warrant, but does not affect the legal rights of the parties. 
(McKnight’ s Case, 13 Ct. Cls. R., 292 ; Longwill’s Case,17 Ct. Cls. R., 
288, 291.) 

They charged against the fund out of which the claimants’ judgment 
was payable by statute, $249,168.41, expenses of tribunal of arbitration at 
Geneva. The claimants are seeking to recover a proportionate share of 
that amount, as improperly deducted by the accounting officers from the 
fund to be distributed. | 

The defendants rely upon the case of the Great Western Insurance Co., 
as decided by the Supreme Court (112 U.S. R., 193). 

But in that case the claimant corporation was not seeking to recover 
under any law of Congress, but was attempting to enforce an alleged 
implied assumpsit on the part of the United States, growing out of and 
dependent upon the stipulations of the treaty of W ashington, notwith- 
standing the laws of Congress, which expressly excluded its claim from 

consideration and from payment out of the fund in controversy. 
12 Instead of founding its claim upon a law of Congress, as do the 

present claimants, the company invoked the jurisdiction of this 
court to set aside and annul the statute provisions. ‘lhe two cases pro- 
ceed upon exactly opposite grounds. 

In our opinion this court is not excluded from the jurisdiction of the 
present case by reason of section 1066 of the Revised Statutes, even if 
that section be in force and unrepealed. But it is a serious question 
whether that section is now in force. 

The petition in this case was filed October 4, 1887, and must therefore 
be governed by the provisions of the act of March 3, 1887, ch. 359 (24 
Stat. L., 505). The first section of the act gives this court: jurisdiction i in 
law and equity, among other matters, of all claims founded upon any law 
of Congress or upon any contract with the Government of the United 
States. It excepts only claims for pensions, war claims, claims which ac- 
crued more than six years before suit brought, and claims rejected, ete., by 
other tribunals authorized to determine the same. It makes no exceptions 
of claims growing out of, or dependent upon, any treaty stipulation, and 
by section sixteen it repeals all laws and parts of laws inconsistent with 
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that act. Whether or not section 1066 of the Revised Statutes is repealed 
by that act it is not necessary to determine, and we express no opinion 
thereon, as we hold that the section does not in any event apply to the 
present case. 

On the merits it can hardly be doubted, we think, that the accounting 
officers were in error in charging to and deducting from the fund the ex- 
penses of the Geneva tribunal of arbitration. 

Section five of the act of June 2, 1886 (24 Stat. L., 77), fixes the amount 
of the fund and specifies exactly what shall be deducted from it, and pro- 
vides that the balance shall be distributed to the judgment creditors. The 
item thus deducted was not among those thus specified. 

Congress previously provided for the payment of the expenses of that 
tribunal out of any money in the Treasury not otherwise appropriated 
(act of Dec. 21, 1871, ch. 4, 17 Stat. L., 24), and has never made them 
chargeable to this fund. The claimants are entitled to their share of the 
amount thus improperly deducted, and judgment will be entered in their 
favor for $5,306.53. 

Norr and WELDON, JJ., were absent when this case was tried and took 
no part in the decision. 


‘ 


13 V .—Judgment of the court. 


At a Court of Claims held in the city of Washington on the 6th day of 


February, 1888, judgment was ordered to be entered as follows : 

The court, on due consideration of the premises, find for the claimants, 
and do order, adjudge, and decree that the said William G. Weld, Fred- 
erick Baker, and George W. Weld, surviving partners of William F. 
Weld and Company, do have and recover of and from the United States 
the sum of five thousand three hundred and six dollars and fifty-six cents 
($5,306 Pin) 

By THE COURT. 


14 V I.— Application of defendants for and allowance of appeal. 


WituiaAM G. WELD, FREDERICK BAKER, AND 
George W. Weld, partners, &c., of William | 
Weld and Co., 

vs. 

THe UNIrTep StrAaTEs. J 


From the judgment rendered in the above-entitled cause on the 6th day 
of February, 1888, in favor of the claimant, the defendants, by their At- 
torney-General, on the 8th day of February, 1888, make application for 
and give notice of an appeal to the Supreme Court of the United States. 

Ropert A. Howarp, 
Asst, Atty. General. 


Filed and allowed in open court. 
February 8, 1888. 
WILLIAM A. RICHARDSON, 
Chief Justice. 
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10 UNITED STATES VS. WILLIAM G. WELD ET AL. 
15 In the Court of Claims. 


WiLuiaAM G. WELD, FREDERICK BAKER, AND ) 
George W. Weld, surviving partners of the | 
firm of William F. Weld and Company, '. No, 15767. 
vs. | 
THE UNITED STATES. 


I, John Randolph, assistant clerk of the Court of Claims, do certify that 
the foregoing are true transcripts of the pleadings in the above-entitled 
cause, of the findings of fact by the court, and of the conclusion of law 
thereon, of the opinion of the court, of the judgment of the court, of the 
application of the defendants for and the allowance of an appeal to the 
Supreme Court of the United States. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington this 1 7th day of ebru: ary, A. D. 1888. 

[SEAL. | Joun RaNnponpn, 

Asst. Clerk Court of Claims. 


(Indorsement on cover:) No. 1366. The United States, appell: int, 
William G. Weld, Frederick Sadete ,and George W. Weld, surviving aks 
ners of William F. Weld & Company. Court of Claims. Filed F ‘ebruary 
20,1888 
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Iu the Supreme Court of the United States. 


OcTroBerR TERM, 1887. 


THe Unitrep STaTEs 
v8. 
WitLiAM 8S. WELD, FREDERICK 
K. Baker, and George W. Weld, 
surviving partners of the firm of 


William F. Weld & Co. J 


» No. 1366. 
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10 UNITED STATES VS. WILLIAM G. WELD ET AL. 


15 In the Court of Claims. 


WILLIAM G. WELD, FREDERICK BAKER, AND ) 
George W. Weld, surviving partners of the | 
firm of William I. Weld and Company, "No. 19767, 
. US. | 
THE UNITED STATES. 


[, John Randolph, assistant clerk of the Court of Claims, do certify that 
the foregoing are true transcripts of the pleadings in the above-entitled 
cause, of the findings of fact by the court, and of the conclusion of law 
thereon, of the opinion of the eourt, of the judgment of the court, of the 
application of the defendants for and the allowance of an appeal to the 
Supreme Court of the United States. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington this l7th day ot lebruary, A. D. 1888. 

[SEAL. | JouN RANDOLPH, 
Asst, ¢ if rk Court of ( laims. 


(Indorsement on cover:) No. 1366. The United States, appellant, es. 
William G. Weld, Frederick Baker, and George W. Weld, surviving part- 
ners of William F. Weld & Company. Courtof Claims. Tiled February 
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Iu the Supreme Court of the Wnited States. 


OcToBER ‘T'eERM, 1887. 


THe UNITED STATES 

re. | 

WittiAM S. WELD, FREDERICK | No. 1386 

K. Baker, and George:-W. Weld, { ~ ye Aes 
surviving partners of the firm of | 


William F. Weld & Co. 


ee aes se COU 


In the Supreme Court of the United States. 


OcroBER Term, 1887. 


THE UNITED STATES | 
Pr, | 
WILLIAM S. WELD, FREDERICK | \ 
K. Baker, and George W. Weld, { **° 
surviving partners of the firm of | 


William F. Weld & Co. 


1366. 


STATEMENT. 


The claimants recovered judgment in the Court of Com- 
missioners of Alabama Claims for $229,637.63, together 
with interest, aggregating the sum of $346,982.46, such 
judgment being one of the second class named in the act 
of Congress entitled “an act re-establishing the Court of 
Commissioners of Alabama Claims, and for the distribu- 
tion of the unappropriated moneys of the Geneva award,” 
approved June 5, 1882 (22 Stat. L., 98), and duly certified 
and transmitted to the Secretary of the Treasury as pro. 
vided by said act. The aggregate amount of judgments 
of the second class rendered by said court, re-established 
by said act, including interest, was $16,292.26, and the 
aggregate amount of judgments of the first class, includ- 
ing interest, was $5,350,947.51. 
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The act of Congress.approved June 2, 1886, entitled 
‘An act to provide for closing up the business and paying 
the expenses of the Court of Commissioners of Alabama 
Claims, and for other purposes ” (24 Stat. L., 77), provided 
that after deducting all proper sums for expenses, services, 
and other outlays and amounts of judgments of the first 
class and remaining unpaid, the residue should be paid 
out and distributed pro rata upon the judgments in favor 
of claimants of the second class. 

In stating the account and arriving at a balance to be 
distributed, the accounting officers of the Treasury de- 
ducted from the fund $249,168.41, “the expenses of the 
tribunal of arbitration at Geneva.” 

The claimants received their share of the balance found 
by the Treasury to credit of the Geneva award fund. 
They bring this action to recover a pro rata proportion of 
the sum above stated as withheld on account of the ex- 
penses of tribunal of arbitration at Geneva. This is the 
only question in thecase. The Court of Claims held that 
this amount was subject to distribution among claimants 
of the second class, and entered judgment for these claim- 
ants in the sum of $5,306.53. 

From that judgment the United States appealed. 


ASSIGNMENT OF ERRORS. 
I, 
The court erred in taking jurisdiction of this case. 
II, 


The court erred in rendering judgment for claimants. 
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BRIEF OF ARGUMENT. 
I.—.J URISDICTION. 


The appellant submits that this claim is excluded from 
the jurisdiction of the Court of Claims by section 1066, 
Revised Statutes, because it is a claim growing out of and 
dependent upon treaty stipulations. 

In the case of Meade v. United States (9 Wall., 691), 
it was greatly doubted whether the claim would not have 
been excluded from the jurisdiction of the court but for 
the passage of a joint resolution, by which Congress, in 
express terms, referred the claim to that court for adjudica- 
tion; because the claim was set wp under a treaty, and 
although it was decided it did not come within the stipula- 
tions of the treaty. 

In Atocha’s Case (17 Wall., 439, 444), this court, con- 
struing section 1066, said: 


All the cases of which the court could subsequently 
take cognizance, by either the original or amendatory 
act, were cases arising out of contracts or transactions 
between the Government or its officers and claimants ; 
and in their decision the court was to be governed by 
those established rules of evidence which determine 
controversies between litigants in the ordinary tri- 
bunals of the country. Those acts have since then 
applied only to claims made directly against the 
United States, and for the payment of which they 
were primarily liable, if liable at all, and not to claims 
against other governments, the payment of which the 
United States had assumed or might assume by treaty. 


In the Great Western Insurance Company v. United 


States (112 U.S., 193, 197) this court, speaking of the 
same section, said: 


“ This language is comprehensive and explicit. If 


the cause of action grows out of a treaty stipulation, 
the court can not entertain it. If it is dependent on 
any such stipulation the same result follows. In 
any ordinary or usual sense of the words here used, 
appellant’s claim, as set forth in the petition, grows 
out of the stipulations of the Treaty of Washington. 
The allegation is, that the United States took charge 
of the claim of petitioner against Great Britain for 
the injuries inflicted by the Alabama and the Flor- 
ida ; that, by a treaty on that subject, Great Britain 
stipulated that she would pay this claim to the United 
States, as petitioner alleges, for the use of said pe- 
titioner. In accordance with said stipulation, Great 
Britain did pay it to the United States, and the pur- 
pose of payment under the treaty inhering in the 


receipt of the money constitutes the foundation of 
appellant’s claim. The intervention of the Board of 


Arbitration and its award as a means of ascertaining 
the liability of Great Britain, does not change the 
fact that the final recognition and payment of the 
claim grows out of the stipulation of the treaty. 

In a still clearer sense it is obvious that this rec- 
ognition of the claim by the award and its payment 
to the United States. were dependent on the treaty 
stipulation. Without the treaty the award would 
have bound nobody, and would have been at most 
a friendly recommendation. By virtue of the treaty 
it became a most solemn and important international 
obligation, whereby Great Britain became bound, as 
much as a nation can be bound, to pay the amount 
of the award, and, at the same time, became freed 
and discharged from any further liability on account 
of any claims of that class. 


— 


The effort of counsel to ignore the treaty, the award 
and the receipt of the money by the United States as 
the foundation of appellant’s claim, and rest the 
right to recover solely upon the act of March ol, 
1877, by which the fund was changed from an in- 
vestment in government bonds and paid into the 
government treasury, is too fanciful for serious con- 
sideration. If the government had not become liable, 
by reason of the original receipt of the money from 
Great Britain, under the treaty, by which tha 
country was discharged and released from the claim 
of plaintiff, it is difficult to comprehend how it be- 
came liable by a mere change in the manner of keep- 
ing the account. Whetherthe United States was liable 
on the bonds held in its own treasury vaults, or on 
account of the actual money represented by those 
bonds in the same vaults, cannot be material in esti- 
mating the nature and extent of that obligation. 


Alling v. United States (114 U. 8., 562) was the case 
of a claim which Belden & Co. had for seizure and confis- 
cation of goods by the Mexicans during or shortly after 
the Mexican war. The goods having been imported into 
Matamoros while that city was in possession of the Amer- 
ican forces, on which Belden & Co. had paid duties to the 
amount of $18,347, the United States refunded this sum 
to Belden & Co. and took an assignment pro tanto of their 
claim against Mexico. The commission to adjust the 
claims under a treaty made an award to Belden & Co. of 
$53,099.25, of which the United States might retain the 
sum of $35,920.81 on account of the tax refunded and in- 
terest. The claimants in that case, having received the 
sum specifically awarded to them, appealed to the Secretary 
for the whole or a part of the sum for customs duties 


6 


which was awarded tothe United States under the assign- 
ment of Belden & Co. This was refused, and the suit 
was brought to enforce the claim. 


It is clearly [said this court] a claim founded on 
and growing out of a treaty with a foreign nation, 
within the provisions of Rev. Stat., sec. 1066. It is 
in all respects like the case of the Great Western In- 
surance Oo. v United States (112 U.S. 193), which 
holds that the Court of Claims had no jurisdiction 
by reason of that section. 

That was a case of a claim submitted to the United 
States for reclamation against Great Britain. A treaty 
between the two powers provided, as in the present 
ease, for an arbitration, under which the claim was 
allowed and paid to the United States. On appeal 
from the Court of Claims we decided that it was, 
within the meaning of Rev. Stat. sec. 1066 “a claim 
growing out of and dependent on a treaty stipulation 
entered into with a foreign government” of which 
that court could not entertain jurisdiction. 

The present case is stronger than that, because the 
act of Congress of June 18, 1878, 20 Stat. 144, con- 
fers on the Secretary of State the authority to dis- 
tribute these awards among the several claimants. 
Frelinghuysen v. Key, (110 U.S. 63). Not only is 
the Court of Claims forbidden to entertain jurisdic- 
tion of this claim, but the Secretary of State is by 
law authorized and directed to do all that can be 
done for claimants, without further legislation. 


The argument that, because a statute was enacted which 
treated oi the disposition of the award under the treaty, 
therefore jurisdiction obtained under the general provis- 
ions of section 1059 is similar to that urged upon this 
court in the above cases and there held unsound. 
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The statutes providing for the reception, custody, and 
distribution of the gross sum paid to the United States 
by Great Britain hang upon the treaty and were neces- 
sary for carrying out its provisions and obligations. This 
claim of Weld & Co. was for spoliations, which were re- 
dressed through the treaty. The claims, of which this was 
one, of the citizens of the United States, were the basis of 
the friendly negotiations at Geneva, and made the meas- 
ure of the award. 

The Government recognized the moral right of the in- 
jured subjects to recerve the fund so created. It is true 
there is no stipulation by which it became liable to dis- 
tribute the money to any individuals ; none was neces- 
sary. 

The first article of the treaty recites the object of the 
contracting powers to be to adjust all claims for depreda- 
tions committed by the Alabama and other cruisers. 
The decision of the tribunal declared that all the claims 
referred to in the treaty were fully, perfectly, and finally 
settled. The claims submitted to the Court of Commis- 
sioners of Alabama Claims were those directly resulting 
from damage caused by the so-called insurgent cruisers 
Alabama, Florida, ana their tenders, and by the Shenan- 
doah after a certain date. The treaty was the mother of 
all the claims and all the legislation. They grew out of 
it, and whatever vitality they had as claims against the 
United States was drawn from that life-giving source. 

The first act, March 3, 1873 (17 Stat. L., 601), was an 
act for the creation of a court for the adjudication and dis- 
position of certain moneys received into the Treasury 
under an award made by the tribunal of arbitration, ete. ; 


' 
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and provided that the amount awarded should be paid 
into the Treasury and used to redeem, so far as it may, 
the public debt of the United States; and the amount 
equal to the debt so redeemed should (shall) be invested 
in the five per cent. registered bonds of the United States, 
to be held subject to the future disposition of Congress. 

The act for the creation of a court for the adjudication 
and disposition of certain moneys received into the Treas- 
ury under an award made by the tribunal of arbitration, 
etc., approved June 23, 1874 (18 Stat. L., 245), recites the 
exact language of the award, and enacts (sec. 11)— 


That it shall be the duty of the said court to re- 
ceive and examine all claims admissable under this 
act that may be presented to it, directly resulting from 
damage caused by the so-called insurgent cruisers 
Alabama, Florida and their tenders, and * * the 
insurgent cruiser Shenandoah, ete. 

The act provides for judgments and for their payments. 

Sec. 14. That the said court shall report to the 
Secretary of State a list of the several judgments and 
decisions made by it, a certified copy of which shall, 
upon the conclusion of the business of the said court, 
be by him transmitted to the Secretary of the Treas- 
ury, who shall thereafter, as soon as may be and upon 
such notice and in such manner as he shall preseribe, 
pay the said judgments, together with interest at the 
rate of four per centum per annum on the amount of 
such judgments from the date certified unto the per- 
sons, respectively, in whose favor the same shall have 
been made, or to their respective legal representatives, 
in full satisfaction and discharge of said judgments : 
Provided, 'That if the sum of all the judgments ren- 
dered by the said court, together with interest, shall ex- 
ceed the amount received into the Treasury of the Uni- 
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ted States as proceeds of the sum to be paid by Great 

sritain, by virtue of the said decision and award, then 
the Secretary of the Treasury shall distribute, in rata- 
ble proportions, among the parties in whose favor 
judgments shall have been rendered, or to their legal 
representatives, such moneys as have been received 
into the Treasury, according to the proportions which 
their respective judgments shall bear to the whole 
amount received intothe Treasury as aforesaid, which 
payments shall be in full satisfaction and discharge 
of such claims and judgments. 

Sev. 15. That the Secretary of the Treasury is 
hereby authorized and required to pay the said re- 
spective judgments of said court, out of any such 
money in the Treasury not otherwise appropriated ; 
and for that purpose he is hereby authorized when 
necessary to issue and sell at public sale, after ten 
days’ notice of the time and place of sale, at not less 
than par in coin, a sufficient amount of coupon or 
registered bonds of the United States, in suena form 
as he may prescribe, of denominations of fiftv dol- 
lars, or some multiple of that sum, redeemable in 
coin of the present standard value, at the pleasure ot 
the United States after tén years from the date of 
their issue, and bearing interest payable quarterly in 
such coin at the rate of five per centum per annum ; 
and upon the payment, from time to time, of the 
said respective judgments of said court as before pro- 
vided, the bonds of the United States mentioned in 
the act approved March third, eighteen hundred and 
seventy-three, entitled ‘An act for the creation of a 
court for the adjudication and disposition of certain 
moneys received into the Treasury under an award 
made by the tribunal of arbitration constituted by 
virtue of the first article of the treaty concluded at 
Washington the eighth of May, anno Domini eight- 
een hundred and seventy-one, between the United 
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States of America and the Queen of Great Britain,” 
shall be canceled and extinguished to the amount of 
such payments. 

By section 7 of “An act re-establishing the Court of 
Commissioners of Alabama Claims,” approved June 5, 
1882 (22 Stat. L., 98), it is enacted : 

That the judgments rendered by said court under 
this act shall be paid by the Secretary of the Treas- 
urv out of the sum of money paid to the United 
States pursuant to article seven of the treaty of Wash- 
ington, and accruing therefrom, not appropriated to 
claims proved under the provisions of said chapter 
four hundred and fifty-nine, or any act extending the 
time for the filing of claims thereunder. 

Sec. 9. That the said court, after all its judgments 
and decisions have been rendered, shall transmit to 
the Secretary of State a list of such judgments and 
decisions, stating the class and amount, with interest 
at four per centum from the time the loss accrued to 
the thirty-first of March, eighteen hundred and sev- 
enty-seven, a certified copy of which shall be by him 
transmitted to the Secretary of the Treasury, who 
shall thereafter, as soon as may be, and upon such no- 
tice and in such manner as he shall prescribe, pay the 
said judgments out of any money in the Treasury 
not otherwise appropriated: Provided, however, That 
such payments shall be made in accordance with the 
provisions of the preceding sections: And provided 
further, That the whole amount paid out shall not 
exceed the amount remaining of tne Geneva award 
and interest, as it was when actually covered into the 
Treasury. 


The legislation upon this subject closed with the act 
of June 2, 1886, “An act to provide for the closing up 
’ the business and paying the expenses of the Court of 


L] 


Commissioners of Alabama Claims, and for other pur- 
poses” (24 Stat. L., 77). In that act it is enacted: 


Sec. 5. That the amount which shall be paid 
out and distributed in payment and satisfaction of 
the judgments of the first and second class which 
are now existing as rendered by the said court 
against the Geneva award fund, and in payment of 
the expenses, salaries, and other outlays contem- 
plated and provided for in this act, and in the act re- 
establishing the said court, approved June fifth, 
eighteen hundred and eighty-two, shall be ascer- 
tained in the following manner : 

: K * . * * 
and the balance shall be applied as follows : First, 
to the payment of the judgments of the first class 
yet remaining unpaid as provided in said act, ap- 
proved June fifth, eighteen hundred and eighty-two, 
and the residue shall be paid out and distributed pro 
rata upon the judgments in favor of claimants of 
the second class, as provided in said last named act. 
And the amounts so ascertained as aforesaid are, for 
the purpose of making the payment aforesaid, here- 
by appropriated out of any moneys in the Treasury 
not otherwise appropriated. 


The claim of the claimants is that their demand arises 
“under this act of Congress,” and has no connectiou with 
the treaty; or if it has any, it is of so indefinite and re- 
mote a character as to make it independent. The fund, 
but not the claim to participate in its distribution, they 
say, grew out of the treaty stipulations. These have never. 
been separated. Their relations are mutual and depend- 
ent. The amount of the award was a specific fund in the 
Treasury for distribution to a designated class of persons. 
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We have seen that Congress always kept this in view and 
legislated to that frequently-expressed end. 

The cases cited by counsel are of an entirely different 
and distinct description. They are grouped and com- 
mented on in an able opinion in Blount v. United States 
(21 C. Cls. R., 274). They were, to use the language of 
Atocha’s case, for “ claims made directly against the United 
States, and for which they were primarily liable, if lia- 
ble at all, and not to claims against other governments, the 
payment of which the United States had assumed or 
might assume by treaty.” 

The defendant, on the other hand, insists that the claim 
here is completely within the principle laid down in the 
Great Western Insurance Company and the Alling cases. 


II1.—REPEAL OF SEcTION 1066. 


It has been strenuously suggested that section 1066, 
Revised Statutes, is repealed by the act of March 3, 1887. 
The section is not repealed expressly in the statute. 

Before the passage of the act of 1887 the Court of 
Claims had general jurisdiction to hear and determine : 


First. All claims founded upon any law of Con- 
gress, or upon any regulation of an Executive De- 
partment, or upon any contract, expressed or implied, 
with the Government of the United States,and all 
claims which may be referred to it by either House 
of Congress. 

Second. A] set-offs, counter-claims, claims for dam- 
ages, whether liquidated or unliquidated, or other de- 
mands whatsoever, on the part of the Government of 
the United States against any person making claim 
against the Government in said court. 
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Third. The claim of any paymaster, quartermas- 
ter, commissary of subsistence, or other disbursing 
officer of the United States, or of his administrators 
or executors, for relief from responsibility on account 
of capture or otherwise, while in the line of his duty, 
of Government funds, vouchers, records, or papers 
in his charge, and for which such officer was and is 
held responsible. 

Provided, ‘That the jurisdiction of the Court of 
Claims shall not extend to any claim against the 
United States crowing out of the destruction or ap- 
propriation of, or damage to, property by the Army 
or Navy engaged in the suppression of the rebellion. | 

That court had also jurisdiction (section 1063) of claims 
involving disputed facts or controverted questions of law, 
of the same subject-matter and character as cases under 
the general jurisdiction, where the amount in controversy 
exceeded three thousand dollars, or where the decision 
would affect a class of cases or furnish a precedent for 
the future action of any Executive Department in the ad- 
justment of a class of cases without regard to the amount 
involved in the particular case, or where any authority, 
right, privilege, or exemption was claimed or denied un- 
der the Constitution of the United States, which might be 
transmitted to them by the head of any Executive De- 
partment for trial and adjudication. 7 

That court also had jurisdiction (22 Stat. L., 485) of 
any claim or matter pending before any committee of the 
Senate or House of Representatives, involving the inves- 
tigation of facts which may be transmitted to them by 
such committee to report the facts; and of any claim or 
matter pending in any of the Executive Departments, in- 
volving controverted questions of fact or law, transmitted 
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by the head of a Department, to find and report the facts 
and conclusions of law. 

That court also had jurisdiction conferred, under special 
acts of Congress, in nominated cases, such as cases other 
than those arising under contracts, many of which were 
pending at the time of the act of 1887, and are still 
pending. 

This court also had jurisdiction (23 Stat. L., 283) to 
examine and determine the validity and amount of claims 
of American citizens for spoliations committed by the 
French. | 

Besides the exceptions mentioned, section 1066, Revised 
Statutes, provides : 


The jurisdiction of the said court shall not extend 
to any claim against the Government not pending 
therein on December one, eighteen hundred and sixty- 
two, growing out of or dependent on any treaty stipu- 
lation entered into with foreign nations or with the 
Indian tribes. 


The first section of the act of March 3, 1887 (24 Stat. 
L., 525), “An act to provide for the bringing of suits 


against the Government of tne United States,” enacts : 


That the Court of Claims shall have jurisdiction 
to hear and determine the following matters: 

First. All claims founded upon the Constitution 
of the United States or any law of Congress, except 
for pensions, or upon any regulation of an Execu- 
tive Department, or upon any contract, expressed or 
implied, with the Government of the United States, 
or for damages, liquidated or unliquidated, in cases not 
sounding in tort, in respect of which claims the party 
would be entitled to redress against the United States 


—" 
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either in a court of law, equity, or admiralty if the 
United States were suable: Provided, however, That 
nothing in this section shall be construed as giving to 
either of the courts herein mentioned, jurisdiction to 
hear and determine claims growing out of the late 
civil war, and commonly known as “ war claims,” or 
to hear and determine other claims, which have here- 
tofore been rejected, or reported on adversely by any 
court, Department, or commission authorized to hear 
and determine the same. 

Second. That the district courts of the United 
States shall have concurrent jurisdiction with the 
Court of Claims as to all matters named in the pre- 
ceding section where the amount of the claim does 
not exceed one thousand dollars, and the circuit courts 
of the United States shall have such concurrent juris- 
diction in all cases where the amount of such claim 
exceeds one thousand dollars and does not exceed 
ten thousand dollars. All causes brought and tried 
under the provisions of this act shall be tried by the 
court without a jury. 

We apprehend that it will be urged that this section was 
intended to cover the whole subject of the jurisdiction of 
courts in the bringing of suits against the United States, 
and to state all the exceptions and limitations to the exer- 
cise of that jurisdiction. To sustain this position it is 
necessary to give to the doctrine of revision of a whole 
subject a comprehensiveness and force which it can not 
have in application to this class of statutes. 

The doctrine asserts no more than that the former 
statute is impliedly repealed, so far as the provisions 
of the subsequent statute are repugnant to it, or so 
far as the latter statute, making new provisions, is 
plainly intended as a substitute for it. Where the 


16 


powers cr directions under several acts are such as 
may well subsist together, an implication of repeal 
cannot be allowed. Henderson’s Tobacco, 11 Wall., 
652,657. (Daviess v. Fairbanks, 3 How., 636, 646.) 

Section 16 of the act of 1887 enacts that “ all laws and 
parts of laws inconsistent with this act are hereby re- 
pealed.” These words “ inconsistent with ” have been de- 
fined and illustrated. (Jackson v. The State, 12 Ga., 1; 
People Vv. Durick. 90 Cal. 94: Com. v. Carpenter, LOO 
Mass. ,204.) 

Mr. Bishop deduces this rule: If the provisions of the 
former and present enactments are in direct contrariety, 
the repeal takes place, but only to the extent of the re- 
pugnance. If, on the other hand, by any reasonable con- 
tracting, expanding, cutting short, or extending of the old 
laws or the new, they can be brought into harmony with- 
out repeal, the interpretation should be so, and al! suffered 
to stand together. (Bishop Wr. L., 152.) 

The manifest intention of the act of 1887 was two- 
fold: To confer concurrent jurisdiction with the Court of 
Claims upon the circuit and district courts ; and because of 
that concurrent jurisdictions, to somewhat increase its scope 
and extent. The first clause of the first section was clearly 
a substitute for section 1059 Revised Statutes. Where 
there was an increase of jurisdiction, it was atlirmatively 
and specfically conferred. Where there had been thereto- 
fore negative provisions, which were intended to be re- 


pealed, they were repealed by express words, as in the 
matter of the competency of witnesses. Would not. sec- 
tion 1066 have been thus repealed if such had been the in- 
tention? Before the act of 1887 the statutes were con- 
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strued in pari materia, There was no repugnancy or 
inconsistency then. There is none now. At both times 
there were and are the general and specific laws which are 
inharmony. (The Distilled Spirits, 11°Wall., 356; United 
States v. Freeman, 3 How., 556: Townsend vy. Little, 109 
U.S., 504, 512.) 

There is another consideration which fortifies and sup- 
ports this view. It is fundamental that the Government 
can not be sued without its consent in courts of its own 
creation, and that it may prescribe the terms and condi- 
tions on which that consent is given. (United States v. 
“arke, 8 Pet., 436, 444: Cary v. ¢ urtis, 3 How., 236, 
945: Beers v. Arkansas. 20 How., 527: United States v. 
Lee, 106 U.S., 196.) 

The rule of strict interpretation applies, then, to statutes 
in this regard. Certainly, a law excluding jurisdiction 
will be held to be in force unless clearly and expressly re- 
pealed. Ifthe Government will not permit itself to be 
sued, “ save in instances forming conceded and express ex- 
ceptions,” and makes a statutory declaration that a certain 
class of cases is not within the exceptions, it will require 
as distinct and definite expression to include them. 

[t will be noted that the subject-matter of the jurisdic- 
tion in the Revised Statutes and this later statute is sub- 
stantially the same. It is unnecessary to inquire what 
was the purpose of the prohibition of claims growing 
out of ordependent upon treaty stipulations. It can not be 
doubted that that purpose was as valid at the time of the 
passage of the act of 1887 as it was at the time of the 
Passage of the act of 1863. The conditions were not 
changed. Claimants have recourse to Congress only. 
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MANDAMUS. 


The complaint in the case at bar is that in the ascer- 
tainment of the fund to be distributed the accounting ofh- 
cers made a deduction entirely unauthorized and without 
warrant of law, and what is really sought is the restora- 
tion of that amount so withheld to the sum to be appor- 
tioned. ‘The money in the Treasury was a specific sum, 
originating in the payment by Great Britain of the award ; 
the account was kept as a separate and distinct fund, known 
as the Geneva award fund. 

If the position of the claimants Is correct, the net amount 
to be distributed was the award, less the ascertained ex- 
penses of the Court of Commissioners. ‘To determine that 
was merely ministerial. If an improper credit was re- 
fused or an unwarranted deduction made, it is submitted 
the Secretary of the Treasury could be constrained to cor- 
rect the error by mandamus. There could be from claim- 
ants’ standpoint no assumpsit against the Government 
upon which suit could be brought in the Court of Claims. 
(Kendall vy. United States, 12 Pet., 524; United States v. 
McLean, 95 U.S., 750.) 

Respectfully submitted. 

Ropert A. Howarp, 

Assistunt Attorney-General. 
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BRIEF FOR APPELLEES. 


Although the facts which make up the history of this 
case are found condensedly stated in the findings of fact by 
the court below, (R., 3 to 6,) it may be of some service to 
restate the legislative and judicial history of this Geneva 
Award fund at the opening of this brief: 


I. The Geneva Award was rendered in pursuance to the 
provisions of the treaty of Washington, proclaimed July 
4, 1871, and was for $15,500,000. (Rev. Stats. of Public 


Treaties, page 355.) 


II. The expenses of said tribunal at Geneva were appro- 
priated for and paid under the act of Congress approved 
December 21, 1871. (17 Stats., 24; also, R., 9.) 


III. The accounting officers of the Treasury, in stating 
the account and making the pro-rata distribution, in pay- 
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ment of judgments of the second class, which were paid 
under the provisions of the act of June 2, 1886, (24 Stats. , 
77, and see also appendix,) and in ascertaining the amount 
of said distributions, subtracted from the “ Geneva Award 
Fund” balance in the ‘Treasury, and which balance 
was ordered to be divided, by the said last-named act, 
$249,168.41. (See finding 4 and concluding part of find- 
ing 5; R., 4,5, and 6.) And it is for the appellees’ pro- 
rata part of this subtraction (alleged to be unauthorized by 
the said act of June 2, 1886) this suit is bronght. 

As said act of June 2, 1886, makes full and detailed 
provision regarding the manner in which the balance of 
the Geneva Award fund, payable on judgments of the sec- 
ond class, shall be arrived at, and is unmistakable in its 
provisions, it would seem that it was wholly unnecessary to 
insert, in this brief, a history of the Geneva Award legisla- 
tion, for the purpose of aiding this court, in getting at what 
was the duty of the accounting officers in making up the 
amount of said fund. 

The mandatory directions of said act of Congress of 
June, 1886, ought to have been a guide to the accounting 
officers, and will be a guide to this court. But said man- 
datory provisions were disregarded by the accounting 
officers in making said subtraction of $249,168.41 as ex- 
penses of the tribunal of arbitration at Geneva, and for 
this reason it may be possible that this court may desire to 
look into the bistory of this Fund. At all events, it will do 
no harm to here insert a reference to the statutes which 
controlled the management of that Fund. 


IV. The first act of Congress providing for the receipt 
of the money from Great Britain, is the one approved 
March 3, 1873, (17 Stats.,601,) and provided that the 
money should be received from Great Britain and paid 
into the Treasury, and used to redeem, so far as may be, 
the public debt of the United States. And added a clause 
in these words: te 
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“And the amount equal to the debt so redeemed shall 
be invested in five per ceut. registered bonds of the United 
States, to be held subject to the future disposition of Con- 


———— 
gress. 


A single bond was issued, dated May 1, 1871, for 
$15,500,000, and on its face declared it was in trust, to be 
held by the Secretary of the Treasury, subject to future 
disposition of Congress. 

This said $15,500,000 bond, plus five per cent. interest 
thereon, and the other accretions, became, and were, “the 
Geneva Award Fund,” and the statement of the accretions 
is found in finding No. 5, at bottom of page 4 of Record, 
and were $3,905,558.15. 


V. The next act on the subject is that of June 23, 1874, 
(18 Stats., 245.) which created the tirst Alabama court; 
and it authorized jadgments only of one class, as provided 
in section 11, to wit, claims for losses “directly resulting 
from damages caused by the so-called insurgent cruisers 
Alabama, Florida, and their tenders; and also “ claims, 
admissible under this act, directly resulting from damages 
caused by the so-called cruiser Shenandoah after her 
departure from Melbourne.” 

And the 14th section of the act provided for the pay- 
ment of these judgments and interest in full, or if the Fund 
was insufficient, then pro rela. And the 15th section 
authorized the sale of tive-per-cent. bonds for the purpose 
of paying the judgments. Various sales of bonds were 
made to meet judgments; and interest, premiums, &c., 
were allowed in keeping the account with the Fund, the 
details of which would be of no manner of service in this 
brief, as finding 5 gives all the results of these transac- 


tions. 
VI. On the 24th of December, 1875, Congress extended 


the life of the court to the 22d of July, 1875. (19 Stats., 1.) 
On the 22d of July, 1876, Congress again extended the life 
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of the court to the Ist of January, 1877. (19 Stats., 96.) 
On the 15th of February, 1876, (19 Stats., 3,) Congress 
passed a law requiring the Alabama court to report to the 
Secretary of State the judgments rendered before the 22d 
of January, 1876; also those rendered after the 22d of 
January up to the 22d of July, 1876. And the third sec- 
tion of this act required the Secretary of State to transmit 
to the Secretary of the Treasury copies of said reports as 
to the amount of the judgments; and the Secretary of the 
Treasury was required to pay judgments, with interest at 
four per cent., from the date of the loss, as certified. 

Under al! these statutes judgments of the first class were 
rendered and paid in 1876 amounting to $6,641,287.26, 
and in 1877 amounting to $2,674,465.93, as stated at the 
top of page 5 of the Record. 


VII. On the 5th of June, 1882, (22 Stats., 98,) Con- 
gress passed the act which revived the old Alabama court, 
giving to the new court the obligations, powers, and duties 
conferred on the old court by said act of 1874, except as 
modified by the new act. ‘This new act divides the claims, 
of which it creates jurisdiction, into two classes. The 
claims of the first class were those resulting directly from 
damages, on the seas, by Confederate cruisers, during the 
rebellion. Claims of the second class were those which 
grew out of the payment of premiums for war-risks, 
whether paid to corporations, agents, or individuals, after 
the sailing of any Confederate cruiser. 

The seventh section of this act provides that judgments 
under the act shall be paid, by the Secretary, out of money 
paid to the United States, pursuant to the seventh article 
of the treaty of Washington, and moneys accruing therefrom, 
not already appropriated to the payment of claims approved 
under said act of 1874, and the acts extending the duration 
of the old court. 

The eighth section of this act of June 5th, 1882, requires 
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judgments of the first class to be first paid, and if not 
enough to pay them in full, then these first-class judgments 
to be paid in the proportion which they severally bear of 
the whole amount of said unappropriated sum; and if a 
surplus was left, after paying jadgments of the first class, 
then the second-class judgments were required to be paid 
according to the proportions which they severally bear to 
the residue of said unappropriated sum, after the judg- 
ments of the first class are paid. 


VIII. The next act is that of June 3, 1884, (23 Stats., 
33,) which extends the duration of the new court to the 
3lst of December, 1885; and the third section of this act 
required the court to report to the Secretary of State (as 
soon as the court was satisfied that the balance remaining 
of the Geneva Award fund would be sufficient to pay 
first-class judgments in full) a list of the first-class judg- 
ments, and the Secretary of the State was to transmit a 
copy thereof to the Secretary of the Treasury, and the 
Secretary of the Treasury was required to pay out * of the 
unexpended balance of the sail award, juadgmeuts of the 
first class, with interest at four per cent. from the time of 
the loss to the 31st of March, 1877.” 

The court was also required, from time to time, to report 
the other judgments of the first class to be transmitted in 
the same way to the Secretary of the Treasury. 


IX. The finding 5 (R., 4, 5, and 6) gives the full history 
of the payments made of jadgments of all classes and of 
the entire expenditure of the said Geneva Award Fund. 
Said tinding 5 also gives the make-up of the said Geneva 
Award Fund and its accretions, amounting, in the aggre- 
gate, to $19,405,558.15. (See bottom of page 4 of the 
Record.) 


It will be seen by this finding, number 5, that the ag- 


gregate of judgments of the second class, together with 
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the interest, is $16,292,607.26. It will also be seen, on. 
the same page 5, that the amount of the balance of the 
Fund remaining, applicable, pro rata, to the payment of the 
said $16,292,607.26, principal and interest, of judgments of 
the second class, was found to be $5,739,495.41, after de- 
ducting the expenses of ‘Tribunal of Arbitration at Geneva, 
such expenses amounting to $249,168.41, and that this 
would result in a pro-rata payment on judgments of the 
second class and interest, equal to a decimal of 35.22760549 
of the face of the judgments of the second class and interest. 


(R., 5.) 


X. It will be further seen, by inspecting said finding of 
fact number 5; that, under a heading, in the following words, 
“ACCOUNT OF THE GENEVA AWARD FUND, STATED ACCORD- 
ING TO THE ACT OF JuNE 2, 1886, (24 Srats., Pp. 78,)” the 
accounting officers of the ‘Treasury found that the balance 
applicable to the payment of said aggregate of judgments 
and interest of the second class (to wit, the aggregate of 
$16,292,607.26) is $5,988,663.82, being just $249,168.40 
more, if the balance is found “ according to the require- 
ments of the said act,” than it was found to be on the pre- 
ceding page, where the accounting officers did not even 
profess to be proceeding according to the requirements of 
said act of June 2, 1886. 

In other words, the face of this return by the Treasury 
Department, apparently, shows an admission that it regarded 
the subtraction of the expenses at Geneva of $249,168.41, 
to be a subtraction not authorized by the said act. : 


XI. Finding of fact number 1 (R., 3 and 4) shows that 
the claimant’s judgment in the present case was $346,982.46, 
being one of the second class. 


The result of the whole matter is summed up in finding 
6, (R., p. 6,) where it is found that claimant has been paid 
in full his pro-rata share of the Geneva Award fund, pro- 
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vided the said subtraction of the expenses at Geneva of 
$249,168.41 is authorized by said act of June 2, 1886, or 
by other law applicable in the case; and that if the said 
subtraction is illegal, then that appellee is entitled yet to be 
paid his pro rata of the subtraction, to wit, $3,306.53. 

These facts now enumerated present the only question 
in the case, (outside of the questions of jurisdiction which 
we will consider,) to wit, was the said subtraction of said 
expenses of the tribunal at Geneva lawful? Or, on the 
other hand, is claimant entitled to his pro-rata share of said 
subtraction ? 

Stated in another way, the questions presented in this 
record are as follows: 


Ist. Congress directed the account to be made up in a 
specific way; directed just what additions should be made 
to, and subtractions from, the balance of the fund after 
paying claims of the first class, and directed that the amount 
thus ascertained should be divided pro rata between judg- 
ments of the second class, and appropriated the amount thus 
ascertained. But in making up the account there was 
deducted, in addition to the sums directed by the act to be 
deducted, the sum of $249,168.41, being the amount of 
expenses of the Geneva tribunal, which expenses thereto- 
fore had been appropriated for by Congress and paid, 

The claimants in this case sue for their pro-rata share of 
this $249,168.41, and their right to recover depends upon 
the question whether or not that sum was rightfully de- 
ducted from the appropriation. 


2d. Another principal question is, whether the Court of 
Claims had jurisdiction of the case—the Government 
alleging that it is a claim arising out of a treaty, and, 
therefore, within the exception mentioned in section 1066 
Revised Statutes; the claimants contending that that sec- 
tion was repealed by the act of March 3, 1887 (24 Stats., 
505); and, also, that even if it was not repealed, still the 
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court has jurisdiction, because this claim does not arise out 
of a treaty, but out of an act of Congress, 

In presenting the case to the court upon the present 
appeal the appellees will, at the latter part of the brief, 
reproduce in this court substantially the brief which was 
presented in the court below. ‘This re-presentation of said 
brief below is probably, as to most points, wholly unneces- 
sary here, because of the fact that the appellant in the court 
below in effect, if not expressly, conceded (and possibly 
will here concede) that the moneys sued for in this case 
were required to be paid by the act of Congress approved 
2d of June, 1886, which is set forth at the end of this 
brief in the appendix, and was withheld in violation of said 
law, and is owing to claimants. The only question made 
in the court below was oue disputing the jurisdiction of the 
Court of Claims in this case, and basing that dispute ezxclu- 
sively upon the provision contained in section 1066 of the 
Revised Statues, which reads: 

“The jurisdiction of said court shall not extend to any 
claims against the Government not pending therein on 
December 1, 1862, growing out of, or dependent on, any 


treaty stipulation entered into with foreign nations or with 
the Indian tribes.” 


In the brief in the court below we did not consider the 
effect of this section upon the question of jurisdiction be- 
cause, when the brief was prepared, no such question had 
been raised by the Government. The only point, relating 
to jurisdiction, which was discussed in the brief below was 
whether the provision of section 1059 of the Revised Stat- 
utes, giving the Court of Claims “ jurisdiction to hear and 
determine” * * * “all claims founded upon any law 
of Congress,” conferred jurisdiction of the subject-matter 
embraced in the present action. As to that matter no ques- 
tion was made below by defendant. 

There was, moreover, in the court below, no dispute 
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about the facts, and the facts as found and appearing in 
the present record (R., pp. 3 to 6) were conceded. 

[In view of the facts now stated, we shall add to the brief 
below, which is hereinafter in part reproduced, some con- 
siderations bearing upon what was the only disputed point 
in the trial in the court below, namely, whether said section 
1066 excludes the jurisdiction in the present case. 

The first proposition which we submit, relating to this 
question of jurisdiction, is based upon the provisions of 
section 1 of the act of Congress of the 3d of March, 1887, 
chapter 359, (24 Stats., 505,) entitled “An act to provide 
for the bringing of suits against the Government of the 
United States.” Our proposition is that this act is mani- 
festly one designing to revise and supersede, by substi- 
tution, the entire law creating and defining the jurisdiction 
of the Court of Claims. I[t is not an act supplementary 
and additional or in the nature of amendment to the former 
laws defining that jurisdiction; but is an act palpably 
covering the whole field of jurisdiction, revising it, and 
greatly enlarging it. Its words are: 

“All claims founded upon the Constitution of the United 
States, or any law of Congress, except for pensions, or upon 
any regulation of an Executive Department, or upon any 
contract, expressed or implied, with the Government of the 
United States, or for damages, liquidated or unliquidated, in 
cases not sounding in tort,in respect of which claims the party 
would be entitled to redress against the United States either 
in a court of law, equity, or admiralty if the United States 
were suable: Provided, however, ‘That nothing in this sec- 
tion shall be construed as giving to either of the courts 
herein mentioned, jurisdiction to hear and determine claims 
growing out of the late civil war, and commonly known as 
‘war claims,’ or to hear and determine other claims, which 
have heretofore been rejected, or reported on adversely by 
any court, department, or commission authorized to hear 
and determine the same.” 


In view of the provisions of this section, and the other 
provisions of this law, and especial/y section 16, repealing all 
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laws and parts of laws inconsistent with such act, our propo- 
sition is that this section 1066 of the Revised Statutes is 
superseded and repealed. 

In the opinion of the court below (R., pp. 8,9) will be found 
a few sentences which express the grounds upon which we 
base this claim that section 1066 is repealed. ‘The court 
says: 

“The first section of the act gives this court jurisdiction 
in law and equity, and, among other matters, of all claims 
founded upon any law of Congress, or upon any contract 
with the Government of the United States. 

“Tt excepts only claims for pensions, war claims which 
accrued more than six years before the suit brought, and 
claims rejected, &c., by other tribunals authorized to deter- 
mine the same. It makes no exceptions of claims growing 
out of, or dependent upon, any treaty stipulation, and, by 
section 16, it repeals all laws and parts of laws inconsistent 
with that act. Whether or not section 1066 of the Revised 
Statutes is repealed by that act, it is not necessary to deter- 
mine, and we express no opinion thereon, as we hold that 
the section does not, in any event, apply to the present 
case.” 


Although the court below, very properly, declined to 
express an opinion regarding the question of repeal of said 
section 1066, yet it is quite apparent from this statement, by 
the court, that it was inclined to that opinion; and the rea- 
son why it was so inclined is quite apparent in the sentence 
quoted. Indeed, the court says expressly “it is a serious 
question whether that section is now in force.” 

The new law palpably is designed, as already remarked, 
to be a revision and redefinition of the entire scope and 
field of the statutes affecting the jurisdiction of the Court, 
of Claims; including, in such revision and redefinition, 
the cases excepted from the jurisdiction as well as those 
included. ‘To allow the cases stated in section 1066 to be 
excluded from the jurisdiction, is to violate the express 
terms of section 1 of the act of the 3d of March, 1887, 
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where jurisdiction is conferred upon the Court of Claims of . 
“all claims founded upon the Constitution of the United 
States or any law of Congress, except for pensions, or upon 
any regulation of an Executive Department, or upon any 
contract, express or implied, with the Government of the 
United States, or for damages liquidated or unliquidated in 
cases not sounding in tort; in respect of which claims the 
party would be entitled to redress against the United Slates 
either in a court of law, equity, or admiralty if the United 
States were suable.” “ Law and equity” do not, in cases 
between man and man, exclude rights growing out of 
treaties; hence section 1066 is repugnant to the clause 
giving the Court of Claims that broad jurisdiction, as at law 
or in equity, which courts have, between man and man, in 
that class of cases coming within the jurisdiction created 
by this section 1. 

This provision cannot stand, broad and general as it is, 
if section 1066 is also to stand. 


‘“ Where a statute, evidently, is intended to revise the 
whole subject treated in a former statute, and is to bea 
substitute therefor,” [as section 1 of the act of the 3d of 
March, 1887, palpably is, so far as relates to the jurisdiction 
of the Court of Claims,} * it repeals such former statute.” 

Wakefield v. Phillips, 37 N. H., 296. 
Farr v. Brackett, 30 Vt., 344. 
Gittings v. Cox, 31 Vt., 607. 

State v. Conkling, 19 Cal., 105. 


In the case of the United States against Claflin (97 U. S., 
551) this rule is laid down, by this court, in the following 
words: 


“In Norris v. Crocker et a/. (13 How., 429) it was stated 
by this court: 

“‘Asa general rule it is not open to controversy that 
where a new statute gives the whole subject-matter of an 
old one, adds offenses, and prescribes different penalties 
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for those enumerated in the old law, the former is repealed 
by implication, as the provisions of both cannot stand 
together.’”’ 


In King v. Cornell (106 U. 8., 396) this court expresses 
this familiar rule in these words: 

«“ While repeals by implication are not favored, it is well 
settled that where two acts are not in all respects repugnant, 
if the later act covers the whole subject-matter of the 
earlier,” [as section 1 of the act of 1887, so far as relates 
to jurisdiction, does,] “and embraces new provisions which 
plainly show that it was intended as a substitute for the first, 
it will operate as a repeal.” (Quoting The United States 
v. Tynen, 11 Wall., 88.) 


We submit that nothing can be plainer than that section 
1 of this act of 1887 is one designed to cover the entire 
field of the jurisdiction of the Court of Claims, both as to 
what is included in that jurisdiction, and what is excepted ; 
and, since cases dependent upon treaties are not excepted 
in the new law, we submit that section 1066 is repealed. 

What we have stated regarding the repeal of section 
1066 has been stated in obedience to the rule which re- 
quires of counsel, responsible for the presentation of cases 
to courts, especially of last resort, to present every point, 
fairly entitled to be considered ; and we have not done so, 
because we apprehend that this court will find it necessary 
to decide this question of repeal. ‘This is so simply because 
the present claim in no sense “arises out of, or is dependent 
upon, a treaty.” 

The case relied on, in the court below, as establishing 
the point that the present action “ arises out of, and is 
dependent upon, the treaty” of Washington, was Great 
Western Insurance Company v. The United States, 112 
U. 8., 198. 

The inapplicability of that authority to the present case 
is exceedingly manifest, and is, doubtless, sufficiently stated 
in the opinion of the court in the present case. The in- 
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surance case was, by the petition, expressly, and with great 
detail, based upon the treaty of Washington. It alleged 
the payment of a large sum for losses caused in the war 
by the “Alabama” and “ Florida’’—the subrogatiow of the 
company to the right to indemnity in place of the owners 
of the destroyed vessels; that the british government was 
guilty of wrong, and became responsible in permitting the 
said Confederate cruisers to be fitted out and furnished in 
British domain; that the company placed these claims with 
the Secretary of State; that the treaty provided for them; 
that the Geneva Award was recovered for them in the re- 
covery of the $15,500,000 award; that this money was 
paid to the United States; that the United States received 
it in trust for the benefit of the insurance company in vir- 
tue of said treaty; and thus, (as is expressly stated by this 
court, p. 195,) the petition “ places the right of recovery 
on the ground that, bv virtue of the transactions between 
this Government and Great Britain, and the receipt, by 
the former, of the money paid by the latter on account of 
these claims, the United States became a trustee for the 
claimants to the amount of this loss, and liable to pay the 
same.” 

On page 195, et seq., the court is careful to state, in detail, 
the particulars in which and whereby the petition, ex- 
pressly, bases the claim sued for upon the treaty. The 
court recites as follows that such petition avers “ the United 
States took charge of the claim of petitioner against Great 
Britain ; ” that by the treaty “ Great Britain stipulated that 
she would pay this claim to the United States (as petition 
alleges) for the use of said petitioner; ” that “ Great Britain 
did pay it to the United States;” that the “ purpose of 
payment, under the treaty, inhbering in the receipt of the 
money, constitutes the foundation of appellant’s claim ;” 
that “without the treaty the award would have bound 
nobody, and would have been, at most, a friendly recom- 
mendation;” that by virtue of the treaty the claim was 


14 


turned into a solemn obligation, and bound Great Britain 
to pay; that the effort of counsel for the insurance com- 
pany to ignore the treaty, the award, and the receipt of the 
money by the United States, as a foundation of appellant’s 
claim, and to rest the right of recovery solely upon an act 
of the Ist of March, 1877, (by which the fand was-changed 
from an investment in Government bonds, and paid into 
the Government ‘Treasury,) was “ merely fanciful.” 

It thus is made absolutely plain, even to a demonstra- 
tion, that the Insurance Company case was one growing 
out of a treaty, as that case was made by the petition. 

We now turn to some suggestions showing how utterly 
opposite is the present claim, and that it is not one “ arising 
out of, or dependent upon, a treaty.” 


LEGAL SIGNIFICATION OF THE Worps “ GROWING OUT OF, 
OR DEPENDENT ON, ANY TREATY STIPULATION.”’ 


We shall now attempt, in the light of what authorities 
exist, and in the light of the reason of the subject-matter, 
to ascertain the legal signification of the words contained 
in section 1066—“growing ont of, or dependent on, any 
treaty stipulation.” 

The authorities, bearing upon this inquiry, are not 
numerous, but, we think, are quite sufficient. In Daineses’ 
case (15 Court of Claims, 64) a consul sued, in the Court 
of Claims, for compensation for the extrajudicial duties 
imposed by the act of the 11th of August, 1848. (9 Stats., 
276.) In that case the Attorney-General contended that 
section 1066 Revised Statutes prohibited the jurisdiction 
of the claim, because, “as without the treaty with China 
there would have been no such act as the act of the 14th 


of August, 1848,” [should be 11th August,| “and without 


the treaty of 1830 with the Ottoman Porte there would 
have been nothing for the 22d section of that act to attach 
to. It was therefore argued that the present claim grows 
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out of a treaty, and was beyond the Court of Claims’ 


jurisdiction.” 


To the contention the Court of Claims replied: 

“ We think that the connection between the claimant’s 
demand for salary and the treaty, by virtue of which the 
office to which the salary is supposed to attach is alleged 
to exist, is not the direct and proximate connection which 
the statute contemplates.” 


The syllabus states accurately what the court held, thus: 


“The statute contemplates a direct and proximate connec- 
tion between the treaty and the claim.” 


This decision by the Court of Claims does not, it will be 
perceived, undertake to define what is requisite to make 
out the fact that the claim “ arises out of, or is dependent 
upon, a treaty,” further than to say that the treaty must be 
the proximate ground of the claim. It seems to us that 
the case of Ex-parte Atocha carries the definition of these 
words “arising out of, or dependent upon,” a step farther 
than the case in 15th Court of Claims. In that case the 
claim sued for was one which it was alleged the United 
States had expressly assumed to pay by its treaty with Mex- 
ico of 1848. 

The case was sent to the Court of Claims by the act of 
the 14th of February, 1865, which directed the court to 
examine into the claim, against Mexico, for losses sustained 
by Atocha, by reason of his expulsion, &c., and directed 
the court to determine the amount of his damages, if it 
should conclude that the claim against Mexico was just, 
and within the treaty of 1848, and directed the payment 
of the amount found. The Court of Claims found Atocha 
entitled, and determined the amount. The case was ap- 
pealed to this court, and this court held there was no right of 
appeal, because that said act of the 14th of February, 1865, 
gave no such right of appeal, and because that act was 
simply designed as “ furnishing a guide to the Government 
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in the execution of its treaty stipulation.” In deciding 
that the case was not appealable to the Supreme Court, and 
that said act of 14th of February, 1865, sending the case 
to the Court of Claims, was one so sending it to said court, 
for * its action, rather in the nature of a commission to ascer- 
tain the facts, than a judicial tribunal,” (112 U.8., 200,) 
the court held that the said act of 14th of February, 1865, 
did not design to place the Atocha case within or under 
the general jurisdiction of the Court of Claims. In so de- 
ciding, this court stated, in a sentence or two, the limitation 
which section 1066 places upon that jurisdiction. The court 
says (p. 444): 


“All the cases of which the court could subsequently ” 
[to the enactment of section 1066] “take cognizance, by 
either the general or amendatory act, were cases arising 
out of contracts or transactions between the Government, 
or its officers, and claimants; and in their decision the 
court was to be governed by those established rules of 
evidence which determine the controversies between liti- 
gants. Those acts have since then applied only to claims 
made directly against the United States, and for the pay- 
ment of which they were primarily liable, if liable at all, 
and not to claims against other governments, the payment 
of which the United States had assumed or might assume 
by treaty.” 


The meaning of this last sentence is explained by this 
court in said case of Great Western Insurance Company. 
In this last case the court says (p. 199): 


“That —— Was a case in which, by express terms 
of the treaty, the United States had assumed the debt of 
Mexico to Atocha and others of this class. The present is 
a case in which such assumption is implied from the circum- 
stances of the treaty and the receipt of the money. 

‘In the former case the United States agreed, tor a val- 
uable consideration in land or territory, to pay to Mexico 
$3,250,000 to her creditors residing in the United States. 
In the latter the Government received $15,500,000 from 
England, under what is alleged to be an implied promise to 
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pay a class of American claims against her. We can see 
no difference in principle in the two cases, as they have 
relation to the fact that both claims grew out of, and were 
dependent on, treaty stipulations.” 


The evident result of these cases is to define the meaning 
of the words “ arising out of, or dependent upon,” as being 
this, to wit, that to exclude the jurisdiction, the right being 
asserted, in the petition, must be one for which the Gov- 
ernment of the United States is not “ primarily” and « di- 
rectly”’ liable to pay in virtue of its own obligation to its 
citizen, but is one where the Government is claimed to 
have become obligated, either through the express or the 
implied force and obligations of a treaty. In other words, 
if the right asserted in the petition is one which ignores the 
treaty, and in which, in order to make out the claim, the 
treaty need not be appealed to at all, then it is not a “claim 
arising out of a treaty.” In order to make the claim one 
arising out of a treaty, the right itself, which the petition 
makes to be the foundation of the claim, must have its 
from some treaty 


origin—derive its life and existence 
stipulation. This obligation or right may be an implied 
one, as Where the Government, in virtue of the treaty, 
receives money in trust for the use of its citizens, in such 
sense as to make the Government the trustee for the citi- 
zen, or, in the case stated by Justice Miller, (112 U.S., 
200,) where the money is received under such conditions 
as to raise “ what is alleged to be an implied promise to 
pay the claims of American claimants against her.” 

The case of Alling v. The United States (114 U.S. R., 
562) is merely a reaffirmance of the law of Great Western 
Insurance Company. 

[n the opinion of the court below in the present case is 
found, upon this point, the following language: 


«The defense rely upon the case of Great Western 
Insurance Company as decided in the Sapreme Court. 
(112 U.S. R., 198.) But in that case the claimant corpo- 
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ration was not seeking to recover under any law of Con- 
gress, but was attempting to enforee au alleged implied 
assumpsit on the part of the United States, growing out of, 
and dependent upon, the stipulations of the treaty of Wash- 
ington, notwithstanding the laws of Congress, which ex- 
pressly excluded its claim from consideration and from 
payment out of the fund in controversy. Instead of found- 
ing its claim upon any law of Congress, as do the present 
claimants, the company invoked the jurisdiction of this 
court to set aside and annul the statute provisions. The 
two cases proceed upon exactly opposite grounds, 

“Tn our opinion, this court is not excluded from the juris- 
diction of the present case by reason of section 1066 of the 
Revised Statutes, even if that section be in force and unre- 
pealed. But it is a serious question whether that section 
is now in force.” 


These are about all the authorities of which we know 
bearing upon the meaning of section 1066. Their result, 
stated in our own language, is plainly this: That to bring 
a claim within the words “arising out of, or dependent upon, 
the treaty,” the petition, in setting up the claim, must be 
one which bases the right, or the claim asserted, upon the 
operation or effect of a treaty; and the alleged obligation 
to pay must be one where the right arises, either expressly 
or impliedly, out of the force and operation of the treaty. 
Any other interpretation than this,and which makes these 
words of section 1066 to apply to a case like the present, 
where the only connection between the claim and any treaty 
is in the fact that there would have been no Geneva award 
JSund to distribute but for the treaty, is an interpretation which 
reduces this section to the absurd. 

There would have been no Government of the United 
States but for the treaty of the 38d of September, 1783, 
(8 Stats., 80,) and the United States would never have 
owned its present public domain but for that treaty, which 
brought such public domain, as the property of the United 
States, into existence. 

The United States would not have been the owner, or 
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in possession, of the vast domain included within “ the 
colony or province of Louisiana” but for the provisions of 
the treaty with France of the 30th of April, 1803. (Vol. 
of Public Treaties, 232.) So, likewise, would not the 
United States have owned Florida but for her treaty with 
Spain, ceding East and West Florida, of the 29th of Octo- 
ber, 1820. (8 Stats. 252.) 

[If a suit in the Court of Claims has arisen, or should 
arise, between the United States and a citizen, regarding 
any of these lands, or the proceeds or value thereof, it 
could, with precisely the same propriety, be said that the 
Court of Claims was excluded from jurisdiction because 
the lands, and their value so involved in the suit, came to 
the Government in virtue of treaties, and the claim, there- 
fore, arose out of the treaties, as it can be said, that the 
present claim arises out of a treaty merely because the 
Geneva Award Fund would not have come to the United 
States but for the treaty. This will be made more appar- 
ent as we proceed. 

In entering upon some suggestions regarding the matter 
of the nature and character of this Geneva Award Fund, 
as bearing upon the question of its acquisition having 
created any private right, we state now the following 
proposition ; 

This Geneva Award Fund was in fact, as well as in con- 
templation of law, acquired and held, by the United States, 
as a National Fund, wholly free from every manner of pri- 
vate, as distinguished from national, claim or property 
right. ° Hence no private claim, neither the one involved 
in this action, nor any other, can, by possibility, arise out 
of, or depend upon, this treaty. 

We shall not in this brief attempt anything like a fall 
presentation of the facts and considerations which show 
that the fifteen and a half millions of dollars received by 
the United States from Great Britain were received as 
moneys belonging to the United States, the receipt of 
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which created no obligation by the Government to private 
parties, and shall attempt nothing beyond the merest 
synopsis of some of these considerations. These may be 
enumerated as follows: 

I. The text of the treaty itself, throughout, speaks of and 
deals with the matters of “ difference” submitted to arbi- 
tration as matters existing between the two nations as such, 
The claims spoken of in the treaty as the claims to be arbi- 
trated are spoken of as “ claims on the part of the United 
States.” The gross sum provided for in article 7 was a 
sum “to be paid by Great britain to the United States,” 
Ke. 


II. The instructions by the Secretary of State, Mr. Fish, 
of the 8th of December, 1871, to Mr. Cushing, leading 
counsel for the United States, are explicit and in accord 
with this view. Mr. Fish says: 

“The President desires to have the subject discussed as 
one between the two Governments ; and he desires me to urge 
upon you strongly to secure, if possible, the award of a 
gross sum. 

“ In the discussion of this question, and in the treatment 
of the entire case, you will be careful not to commit the 
Government as to the disposition of what may be awarded, or 
what may be recovered in the appointment of the board of 
assessors mentioned in the tenth article of the treaty. 

“The Government wishes to hold itself tree to decide 
as to the right and claims of the insurers upon the termina- 
tion of the case. If the value of the property captured or 
destroyed be recovered in the name of the Government, 
the distribution of the amount recovered will be made by this 
Government without committal as to the mode of distribution. 
It is expected that all such committal will be avoided in 
the argument of counsel.” 


lI. Mr. Cushing, in his book on the Geneva Award, 
states the same thing thus (p. 164, 165): 


“It is, however, not a special trust legally affected to any 
particular claim or claimant, but a general fund to be ad- 
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ministered by the United States in good faith in conformity 
with their own conceptions of justice and equality within 
the range of the award.” 


IV. Mr. Gladstone, Prime Minister of England at the 
date of this award, on the floor of Parliament declared 
distinctly regarding the character of the award as follows: 

“The Alabama Claim was a public claim arising between 
the two Governments. * * * No claims of individuals have 
been submitted to arbitration in relation to the Alabama. What 
was submitted to arbitration was entirely a question be- 
tween two Governments.” 


V. Precisely the same view of the character of this fund 
as a purely national one was taken by that class of opinion 
in the various Congresses which dealt with, and disposed 
of, this fund, and which class was the one which prevailed 
in disposing of the fund. 

The debate regarding the question of the national char- 
acter of this fund, as distinguished from its being a trust 
fund, was a long-continued one, extending throagh several 
Congresses, and was distinguished for its zeal and ability, 
as evinced not only in debate but in reports of committees 
The report upon which the 45th Congress passed the bill 
for disposing of this fund in 1878 is House Report No. 
663, 45th Congress, 2d session; and it was the views of 
the minority as found in, this minority report, made by 
Mr: MacMahon, and signed by him and Wm. P. Frye, 
Benjamin F. Butler, Omar B. Conger, and Eldridge B. 
Lapham, which were adopted by the House by passing the 
minority’s bill by a vote of about two to one. The posi- 
tion of that minority regarding the character of the fund is 
unmistakably expressed, again and again, in language in 
exact accord with the bill so passed by the House dealing 
with the fund as a purely national one. In that minority 
report it is declared that “three Congresses have already 
spoken—the 42d, 48d and 44th—and we have no fear as 
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to what will be the result in the 45th.” On page 26 the 
minority say : 


“The undersigned are of opinion that the fund in ques- 
tion is an indemnity fund. They believe it was awarded to 
us as anation. They believe that no person or corporation has 
a legal or equitable right to any portion of it. They regard it 
a fund for actual sutterers by the conduct of Great Britain. 
And they recognize no obligation upon the Government, in 
consequence of any claim that transpired at Geneva, to give u 
any particular direction. The tribunal of arbitration dealt 
with the question submitted, only for the purpose of arriv- 
ing at an amount to be paid by Great Britain to the United 
States. It remitted the distribution of the award to our Govern- 
ment. No claimant was permitted to be heard at Geneva. 
And the amount was arrived at without permitting contest 


between the rival claimants, and without satisfactory knowl- 


edge to the world of what claims were actually embraced 
in it. Hence the agent of the United States, in his report 
to the Government, says, vol. 4 of the papers relating to 
the treaty: 


«The deliberations of the tribunal on the subject of 


damages were held with closed doors. * * * It does not 
appear in the protocol how the arbitrators arrived at the 
amount.’” 


Although the bill which was reported by said minority 
passed the House, as above stated, yet for some reasons, 
not now remembered, it did not pass the Senate, probably 
because it was not reached. 


VI. The report under the influence of which the act of 
Congress approved 5th of June, 1882, (22 Stats., 98,) was 


passed through the House, and under which the Court of 


Commissioners of Alabama Claims was revived, and the 
last of the fund distributed, is House Report No. 307, Forty- 
seventh Congress, First Session, made by Mr. Reed, of 
Maine. That report takes precisely the same ground as 
wus taken in the minority report already quoted. The 
Committee says: 


> 
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«This sum was, therefore, awarded to the nation and not 
to individuals, consequently the nation has undertaken to 
distribute it.” 


Mr. Keed also refers to and adopts the said report of the 
minority by Mr. MacMahon, and says: 


“Your Committee do not deem it necessary to give a 
complete legislative history of this question in Congress. 
That can be found, at length, prior to the 45th Congress, 
in Mr. MacMahon’s statement of the views of the minority 
report—663—of that Congress. They content themselves 
with a statement of the important votes on various propo- 
sitions.” 


On page 5 the Committee say: 


“ When your Committee assert that no one has any legal 
rights as to the funds at issue, they do not mean to leave this 
fact to rest upon their assertion only. Such has been the 
uniform opinion of those best qualified to know, and such 
has been the decision of the highest English courts on 
similar questions, 

« Whoever would rightly understand this question, must 
never lose sight of the fact that the treaty of Washington 
and the tribunal at Geneva, with all its incidents and 
decisions, was entirely an affair between nations. No indi- 
vidual claims were then decided, only those between na- 
tions. Individual claims were put in, but only as a matter 
of evidence to show what the nation lost. Both sides 
understood this and proclaimed it. The tribunal ander- 
stood it and proclaimed it. It has remained only for the 
insurance companies to dispute it.” 


The Committee then quotes the instructions already 
quoted above, given by Mr. Fish to the counsel at Geneva, 
and also what is above quoted from Mr. Gladstone, as found 
in Foreign Relations U. 8., 1873, part 1, page 377, and 
ulso the same. volume, page 74. 

The Committee then quotes from the case of Rustonjee 
v. The Queen, (Law Reports 1875, Q. B. Division, vol. 1, 
p. 487,) and from the same case in Law Reports, vol. 2, p. 
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69, which was a case wherein the claim was made by “ Peti- 
tion of Right” in favor of a British subject in a three- 
million-dollar award, paid to the Queen by China, on ac- 
count of debts due to British subjects fron: Chinese merchants 
who had become insolvent. The opinion of Chief Justice 
Cockburn, one of the Commissioners at Geneva, is quoted, 
and also that of Lord Coleridge, holding that, even in that 
case, a much stronger one in favor of private right than the 
present, the Fund recovered was national. 


VII. The opinion of the Court of Claims in Great 
Western Insurance Company against The United States 
(found in 19 Ct. of Cls. R., beginning at page 211) is 
commended for its ability, by this court, in its opinion in 
the same case, in 112 U.58., although the present point was 
not by this court there decided. In that opinion by Chief 
Justice Drake he reaches the same conclusions as those 
above stated regarding the character of this fund. 

The court there says: 


“That sum was received by the United States in their 
sovereign capacity, unmixed, in law, with any private right, and 
unaffected by any legal obligation to pay out any part of 
it to any one; none of it could ever go out of the Treasury 
to any individual, except in consequence of appropriations 
made by law. * * * It was the sovereign right of the 
United States, of their own volition, when and how they 
pleased, to provide, by law, for that ascertainment,” [of the 
parties whom the Government should distribute to,] “ and 
no such right could possibly exist elsewhere. From sover- 
eign inaction or delay, from sovereign partiality or even 
injustice in selecting the claims to be allowed, there was 
no appeal except to the conscience and good-will of Con- 
gress. It was to every intent a case where without written 
law there could be no legal right.” 


The case of Bernard against Rodocanachi, Sons & Co. 
was decided first in the Common Pleas, (6 Commun Pleas 
Division, 242,) then in the Court of Appeals, (6 Q. B. Divi- 
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sion, 633,) and then in the House of Lords, (7 Appealed 
Cases, 333.) The same decision was reached regarding this 
fund as being a national one. In the House of Lords the 
Lord Chancellor attributed to our Congress the same 
power precisely as was claimed for the Queen in the above- 
cited (Rustonjee’s) case. 

The Lord Chancellor says: 

“T cannot, for a moment, understand the doctrine of 
moral rights and obligation, or implied trust affecting su- 
preme governments and independent States.” 


VIII. And on this point, of the character of this Fund 
as a national one, we, now, and last, allude to the various 
acts of Congress dealing with it, and distributing it ac- 
cording to the nation’s sovereign pleasure, and without 
regard to, and in denial of, all private rights as attaching 
to the fund in virtue of the treaty, and of the conditions 
of its collection. Hence, as a result of the fact that this 
money was collected by the United States as its own, it 
follows that the present action no more “ arises out of, or 
is dependent upon, a treaty” than it would beif the money 
sued for were a part of the moneys accruing to the United 
States from the sales of its public lands, and which pro- 
ceeds were ordered, by Congress, to be paid to designated 
parties. It can be no more said of the present claimant’s 
ease that the claim arises out of a treaty than could the 
same thing be said if this suit was by some of the “serub 
women” named in the first section of said act approved 
2d of June, 1886, and set forth in the appendix to this 
brief, and under which this suit is brought. 

One other proposition, and we then leave this question 
of jurisdiction, depending upon section 1066. Our propo- 
sition is this: That, although we admit that where the 
United States avowedly and in fact extends its good offices 
to a citizen for collecting Ais claim against a foreign gov. 
ernment, and takes that collection as one made on behalf 
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of such citizen, there the United States has consented to 
become the high diplomatic agent of its citizens in making 
the collection, and moneys so received are held in trust for 
such citizen, yet this doctrine has no sort of application to 
such a collection as the Geneva Award, because that award 
was ostensibly, avowedly, and according to the face of the 
transaction, an exercise by the nation of its international 
and diplomatic functions and rights—these exercised in its 
own sovereign interests and behalf. And in such a case 
of such a collection so made apparently on its own behalf 


‘by the Government, there the decision by Congress as to the 


character of the Fund is a political decision, and one not 
reviewable by the courts. Hence Congress having decided 
that this is the money of the nation, subject to its own 
sovereign pleasure as to the distribution thereof, that de- 
cision by Congress settles the question that this was, in 
every possible view and intent, national money, and that 
our right to it arises out of the act of the 2d of June, i886, 
and not out of any treaty. 

But even if Congress has erred in holding this money to 
be free from all trust and private claim, and in attempting 
to distribute it, or rather a sum equal to the balance of the 
Geneva Award, without making compensation therefor, 
and if the result is to leave, in the ‘Treasury, of the money 
representing the Geneva Award, a sum equal to those bal- 
ances of appropriation which were meant to exhaust it, then 
even such a state of facts and law as that has no effect upon 
the present case. 

This is so because it is manifestly true, and is so univer- 
sally held, in cases like this, that these appropriations do 
not attach to, nor dispose of, any specific roll of bills or mass 
of coin. All that the appropriation accomplishes is to take 
out of the Treasury a sum of money—that is, of any and all 
money, equal to the appropriation. Hence if this law ap- 
propriating this money as Geneva Award money cannot 
have the effect of abolishing a trust which attaches to such 
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money, because of its being private property, yet the ap- 
propriation does operate as an order to pay to the claimant 
a sum of money equal to his proportion of the appropria- 
tion, and is operative to give him a right thereto as money 
arising out of an actof Congress. And the consequence of 
this state of facts is not simply to leave in the Treasury the 
Geneva Award Fund, but to give claimant a right of action 
for what the statutes order to be paid him. 

This last supposition is absurd, as we think, and yet it is 
sound, provided the Geneva Award Fund is, indeed, beyond 
the power of Congress to distribute. | 

We now turn to, and insert portions of, the brief below 
which we think it best to insert. 

We deem it best to state— 


First. The grounds upon which we assert the jurisdiction 
of the court for the purposes of the recovery sought in 


this action. 


Second. The jurisdiction being established, the grounds 
upon which we assert the right of recovery. 


Looking to the language of section 5 of the act of June 
2, 1886, printed in the Appendix, it will be seen that that 
section, in substance and effect, is this: 

It directs that the amount “which shal! be paid out and 
distributed in payment and satisfaction of the judgments 
of the first and second class which are now existing, as 
rendered by the said court, against the Geneva Award 
fund,” shall be ascertained in the manner there specifically 
pointed out. 

The section, after ascertaining and fixing the amount of 
the fund in a specific and definite manner, then requires 
the judgments of the first class, which had been already 
paid, to be subtracted from the amount of the fund so fixed 
and ascertained. 

Then the section proceeds, in specific and mandatory 
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terms, to enact that “the balance shall be applied as fol- 
lows : 

“ First. To the payments of the judgments of the first 
class yet remaining unpaid, as provided in said act ap- 
proved June 5, 1882, and the residue shall be paid out and 
distributed, pro raia, upon judgments in favor of claimants 
of the second class, as provided in the said last-named act. 
And the amounts so ascertained as aforesaid, are, for the 
purposes of making the payments aforesaid, hereby appro- 
priated out of any moneys in the Treasury not otherwise 
appropriated.” 


The thing to be observed regarding this language is, 
that it is peremptory and specific—is, in no possible view, 
directory or permissive merely. Every step in the process 
of ascertaining the fund, payable out, is explicit and inca- 
pable of misconstruction, and after the ascertainment of 
the balance payable, pro rata, on judgments of the second 
class is reached, the duties which are imposed by the uct, 
regarding the distribution and payment out, are purely 
and wholly ministerial, and the obligation imposed is 
mandatory. | 

In view of these features of the law, our first proposition 
is, that this court has jurisdiction for the purposes of this 
recovery under the first clause of section 1059, (R. S.,) 
providing that the Court of Claims shall have jurisdiction 
to hear and determine all claims founded upon any law of 
Congress (now section 1 of Tucker Act). This language, 
therefore, of the said section 1059 and of the act of Con- 
gress of June 2d brings the present case in legal principle 
precisely within the case of Hukill v. U. S., (16 C. C., 562, 
565.) 

‘In that case the jurisdiction of the court depended 
wholly upon the act of Congress of March 3, 1877, (19 
Stats., 344, 362,) appropriating $375,000, or so much 
thereof as may be necessary, to pay the amount due to 
mail contractors for mail service performed in the State of 
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Alabama, and other States, (naming them,) in the years 
1859, 1860, and 1861, before these States engaged in war 
ugainst the United States; with a proviso that any such 
claims that have been paid by the Confederate States 
Government shall not be again paid. The jurisdiction of 
the court in that case depended wholly upon. this act of 
Congress, and the court decided what is expressed in the 
following language of the syllabus: 

“T. Au appropriation, by Congress, of « given amount 
of money for a specified purpose is not a designation of a 
specific parcel of movey, but is simply an authority to 
apply that amount of money to that purpose. 

s JT, Every appropriation for the payment of a particular 
demand or class of demands involves and includes a Congres- 
sional recognition of their legulity and justice, and is equivalent 
lo a mandate to the officers of the Treasury for the payment 
thereof. 

- IV. This court Aus jurisdiction of claims which Congress 
acknowledges as rights against the Government. They come 
within the intent of the statute declaring that the eourt has 
jurisdiction to hear and determine all claims founded upon a 
law of Congress.” 


In that case the court reached the conclusion that, whilst 
the court had jurisdiction, and the party would be entitled, 
so far as the matter of jurisdiction was concerned, to 
recover, yet, under said proviso, prohibiting a second pay- 
ment where the service had been paid for by the Confed- 
eracy, this proviso, when interpreted in connection with 
certain Confederate statutes directing the payment of the 
same claims, cast the burden of showing that the claim had 
not been so paid upon the claimant, and he failed to recover 
because he had given no proof that he had not been paid. 

In the case of Blunt’s Administrators, (21 C. C., 274,) 
this court reaftirms the case of Hukill, and presents a 
review of the prior cases. The opinion is a careful and 
elaborate one by Justice Schofield, and the additional 
vases of Hoffman (17 C. C., 55), opinion by Justice Nott, 
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and of Modecai (19 C. C., page 11), opinion by Chief 
Justice Richardson, anuouncing the same doctrine, are 
cited and approved. There is then also cited George’s 
case (18 C. C.,432); Wray’s case (19 C. C., 154); Railroad 
Company (19 C. C., 300); Railroad Company (19 C. C., 
49); Railroad Company (19 C. C., 476). 

The last-named case, Nashville, Chattanooga & St. Louis 
R. R. Co., (19 C. C., 476,) was affirmed in the Supreme 
Court, aud this court says, in regard to that affirmanee, 
that “ the latter case was appealed to the Supreme Court, and 
the judgment of this court affirmed without questioning the 
jurisdiction.” (113 U.S. R., 261.) 

These cases, therefore, decide two things, for the pur- 
poses of the present case : 


First. That this court has jurisdiction for the enforce- 
ment of the payment of the present claim. 


Second. That the appropriation is not of any specific 
dollars, but creates a permanent and standing indebtedness 
against the Government and its Treasury for the amount 
ordered to be paid, of which this court has jurisdiction for 
the purpose of enforcing its payment. 


Another element of the present case may be as to the 
ettect which the rejection of a claim, by the accounting 
officers, has upon a right of action depending upon a law 
of Congress. On this point our proposition is that where 
a claim is valid and is recoverable in this court under the 
first clause of section 1059, there the rejection of the claim 
by the accounting officers has no effect upon the right of 
action. 

- What is decided in the case of Thomas v. United States 
(16 C. C., 522) is accurately stated in the seventh para- 
graph of the syllabus in these words: 


«Claimant in this court presenting a claim founded upon 
a law of Congress has a legal right under Rev. Stats. 1059 
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to a definitive adjudication ; and the power of the court, to 
afford that. eannot be considered as inte rfered with by anything 
short of a lodgment of the power of dle finitive adjudication in 
Some other tribunal or officer.” 


There the action was for the recovery of the value of 
horses lost in the military service, such action being based 
upon the acts of Congress of March 3, 1849 (9 Stats., 414), 
and the act of June 22, 1874 (18 Stats., 195). In that 
case the court says that the right of action “is founded 
upon a law of Congress, and our primu-facie jurisdiction of 
it, therefore, cannot be questioned.” (P. 526.) 

But it was claimed in that case that, since section 2277 
(R. 8.) gave the Third Auditor power to receive and exam- 
ine accounts for loss of horses, etc., and as he had rejected 
this claim, therefore the court was deprived of its jurisdic- 
tion. But on this point the court says: 

“ This power is given to him simply as an accounting 
officer just as it is given as to any other account mentioned 
in the section.” 


And that— 


“This definition of his duties in regard to this class of 
cases can have no effect to oust the jurisdiction of this court of 
a claim of this description any more than would any other stat- 
utory reference to an accounting officer of any other account. If 
we should rule otherwise, it would, presently, be difficult 
to find any sort of an account of which this court could 
take jurisdiction; for hardly any one could be named of 
which it could not be said that some accounting officer had 
the power to examine it and certify the balance. And, 
moreover, a claimant here has a legal right to a definitive 
adjudication of his claim ; and our power to afford that cannot 
be considered as interfered with by an ything short of a lodgment 
of the power of definitive adjudication in some other tribunal or 
officer ; which it is needless to say is not as to a claim of 
this kind in the Third Auditor.” 


In Brown v. United States (6 C. C., 171, 179 et seg.) the 
same thing is, in principle, elaborately considered and de- 
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cided, holding that the accounting officers of the Treasury 
have vo power to review the amounts allowed, to the citi- 
zen, by the courts, or to cut down their rights so estab- 
lished, and, a fortiori, have no right to curtail the amounts 
allowed them by an act of Congress definitely fixing the 
amount due such citizen. 

In the case of Longwill v. United States (17 C. C., 288) 
the same thing is explicitly decided. ‘The third paragraph 
of the syllabus indicates what is there held, and is in these 
words: : 

“The rejection of a claim, in whole or in part, by the 
accounting officers, leaves the party free to pursue bis 
remedy at law, namely, an action in this court, a/though he 
may have accepted the portion allowed.” 


The language of the court, by Justice Richardson, on this 


,0Int, is as follows: 
* 


“And the decisions of the accounting officers of the 
Treasury, as such, in the settlement of accounts for or 
against claims, have no effect upon the legal rights of the 
parties, excepting among the Executive officers in the 
matter of accounting, and that the only practical effect of 
such decisions is to authorize the issue of warrants upon 
which claimants may obtain payment at the Treasury when 
decisions are in their favor, and to prevent the issue of such 
warrants when the decisions are against them, are no longer 
open questions since the recent decisions of this court and of the 
Supreme Court, if, indeed, they ever were seriously in doubt.” 


The court then cites McKnight ef al. v. U.S., (13 C. C., 
291,) afirmed on appeal (98 U. 8., 179); Real Estate 
Savings Bank ov. U. 8.,(16 C. C., 350,) affirmed on appeal ; 
Barnett ef al. vr. U. S., (16 C. C., 521,) affirmed on appeal; 
Rev. Stats., sections 246, 247. 

The authorities now gone over establish, therefore, the 
following propositions : 


First. That the allowance to a citizen, by an act of Con- 
gress, of a specific amount of money, and.a direction of its 
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payment, gives this court jurisdiction to render a judgment 
therefor under the first clause of section 1059 R. 8. 

Second. ‘That such appropriation, by Congress, of a given 
sum of money, for a named purpose, is not a designation 
of a particular pile of coin or roll of notes, to be set aside 
and held for that purpose and to be used for no other, but 
is simply a legal authority to apply so much of any money 
in the ‘Treasury to the indicated object. (16 C. C., 561.) 

Third. Every appropriation for the payment of « particular 
demand, or class of demands, necessarily involves and includes 
the recognition, by Congress, of the legality and justice of such 
demand, and is equivalent to an express mandate to the Treasury 
officers to pay it. (16 C. C., 565.) 

Fourth. That the disallowance by an accounting officer of 
any part of the money so directed to be paid has no effect 
upon the legal rights of the parties either as to the amount 
recoverable, or as to the jurisdiction of this court to render 
judgment therefor. (17 C. C., 291.) 

Fifth. And the rejection of the claim by the accounting 
officers, either in whole or in part, leaves the party free to 
pursue his remedy at law, namely, an action in the Court 
of Claims, although he may have accepted the portion 
allowed. (17 C. C., syllabus, 258.) And acceptance of the 
part allowed does nc prejudice the right to recover the balance. 


These points now gone over establish the right of recovery 
in this case, unless that right is defeated by the fact that the 
accounting officers were right, as a matter of law, in making 
the substraction of “ expenses of tribunal of arbitration at 
Geneva, $249,168.41,” from the amount directed by section 
5 of the act of June 2, 1886, to be paid on claims of the 
second class. 

Section 5 of the act of June 2, 1886, is so minute, specific, 
and unmistakable in its provisions in regard to how the 
fund to be distributed is to be made up and arrived at, that 
it is impossible for us to make plainer by argument than it 
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is made by that section 5, that this deduction of $249,168.41 
is unauthorized by law. Indeed, the balance-sheet, returned 
by the Department in answer to the call of the court, shows 
this deduction to be not classified, by that sheet, under any 
provision of that statute, whilst every other deduction said 
sheet does classify under the proper sections of said act of 
June 2d. : 

That balance-sheet, specifically and in detail, states the 
amount of each item which was authorized to be added to 
the $9,703,904.89, named in said section 5, as the amount 
of the Geneva Award fund named in the Secretary’s letter 
of June 30,1877. ‘This amount, so added, is found on page 
7 of the said return by the Secretary, and is $385,100.07. 


Increasing the said fund to the second 

amount expressly named in said act, 

i tarectclenccdeanescaccnscvevrecccsnssetes $10,089,004 96 
And said section 5 requires the “ esti- 

mated” value of the court furniture to 

be added to this $10,089,004.96, which 

TIES WAR avcuvedec ccscccoiececcasveneenaes 800 00 


And is in said return added, producing.... $10,089,804 96 


Then section 5 proceeds to state what subtractions shall 
be made from this aggregate so reached. ‘The first is the 
“estimated” cost of the services and expenses incurred 
after 31st of December, 1885, which section 4 of said act 
required to be “estimated” and which was estimated at 
$15,000, and this is in said return properly subtracted. 

Then section 5 requires a further subtraction from the 
amount so ascertained, to wit, the amount provided for in 
section 1 of said act. 

What section 1 authorizes to be audited and paid are— 

1. Compensation of assistant counsel not theretofore paid. 

2. Subordinate clerks, accountants, computants, expert 
examiners, and assistant examiners, janitors, messengers, 
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watchmen, and scrubwomen, employed prior to the first 
day of January, 1886. 

3. All other necessary expenses of the court (not of the 
Geneva tribunal) up to the first day of January, 1886. 

These expenses of the “ court,” being sums to be deducted, 
will be found set down seriatim, the items being as follows: 

Expenses to be estimated and deducted under section 4, 
$15,000. Expenses to be audited deducted under section 
1, which were paid after January, 1886, audited before 
the passage of the act of June 2d, 1886, for services to De- 
cember 31, 1885, chargeable to the fund under section 1, 
$3,659.21. Then further deduction on unsettled accounts 
allowed by accounting officers after June 2, 1886, for 
services to .the 3lst of December, 1885, authorized by 
section 1, (including Allen’s accounts under section 2,) 
$13,842.86. Other expenses of the “ court” and salaries and 
expenses for the years 1875, 1876, 1877, 1878, 1883, 1884, 
1885, to December 31, 1885, (plus advertisement of sale of 
bonds in 1876,) $470.90. All these deductions added 
together amount to $750,193.63. This aggregate makes the 
sum total of every possible item of deduction authorized to - 
be made by section 5, to wit, $750,193.63. ‘This, subtracted 
from the above-named $10,089;5804.96, leaves a balance of 
$9,339,611.33, which ought to have been applied, according 
to the express and unmistakable provisions of the act, to 
the payment of judgments of the first and second class. 

The judgments of the first class aggregate, as per the said 
statement returned by the Treasury, $3,350,947.51. This, 
subtracted from the said $9,339,611.33, leaves the amount 
which ought to have been divided, to wit, as is set down 
in said balance sheet, $5,988,663.82. : 

According to the mandatory provisions of the said act, 
this $5,988,663.82 ought to have been distributed pro rata 
upon judgments of the second class. 

But instead of making this division, the accounting offi- 
cers have subtracted from this last-named sum the said 


36 
expenses of tribunal of arbitration at Geneva, to wit, 
$249,168.41, thus reducing the fund divided pro rata on 
judgments of the second class to $5,739,495.41. | 
For this last-named subtraction we submit there is no 


color of right in the statute, and it seems to have been sub- 
tracted only by virtue of what is sometimes denominated 
in the books “ brute force.” 

The effect of this subtraction upon the amount paid to 
the claimants is to reduce it by the amount stated in the 
claimants’ petition, to wit, by the amount and sum of 
$5,306.56, for which judgment is asked. 

SAMUEL SHELLABARGER, 
J. M. WILson, 
Aitty’s for Appellees. 
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APPENDIX. 


AN ACT to provide for closing up the business and paying the expenses 
of the Court of Commissioners of Alabama Claims, and for other pur- 
poses. 

Be it enacted by the Senute and House of Representatives of 
the United States of America in Congress assembled, That the 
proper accounting and disbursing officers of the Treasury 
be, and they are hereby, authorized and directed to andit 
and pay the compensation not already paid of assistant 
counsel on behalf of the United States, subordinate clerks, 
accountants, computants, expert examiners, and assistant 
examiners, janitors, messengers, watchmen, and scrub- 
women employed by the Court of Commissioners of Ala- 
bama Claims prior to the first day of January, eighteen 
hundred and eighty-six, at the rate of compensation fixed 
by said court, and in accordance with vouchers approved 
by said court and certified by the presiding judge thereof, 
and also to audit and pay all other necessary expenses of 
said court up to the day last mentioned, approved and 
certified in the manner aforesaid, to be paid_out of any 
moneys in the Treasury not otherwise appropriated, and to 
be reimbursed out of the anappropriated moneys of the 
Geneva Award fund. 

Sxc. 2. That the said accounting officers ure hereby also 
directed to allow to Andrew H. Allen, in the settlement of 
his accounts with the Treasury Department under his ap- 
pointment as disbursing agent, made by the Secretary of 
State on July twentieth, eighteen hundred and eighty-two, 
all sums of money which he may have paid, covered by 
vouchers approved and certified as described in the pre- 
ceding section, aud also compensation for his services as 
such disbursing agent, ut the rate fixed by the Secretary of 
State in his letter of May second, eighteen hundred and 
eighty-three, up to the first day of January, eighteen hun- 
dred and eighty-six, so far as he has not already been paid. 

Sec. 3. That the powers of the clerk of said court are 
hereby extended for an additional period, not to exceed 
six months from and after the termination of said court, 
on the thirty-first day of December, eighteen hundred and 
eighty-five, for the purpose of closing up the business of his 
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office, and for depositing the records, documents, and all 
other papers of the court or its officers in the office of the 
Secretary of State, as provided in the act re-establishing 
said court, and the act therein referred to; and said clerk 
is hereby authorized to employ such assistants as he may 
deem necessary for the purpose of enabling him to carry 
into effect the provisions of this act, not to exceed in num- 
ber those heretofore employed, said assistants to be paid 
monthly, at the same rate of compensation heretofore paid 
them, from and after said thirty-first day of December, 
eighteen hundred and eighty-five, on vouchers certified by 
said clerk, under the direction of the Secretary of State, 
from said Geneva Award fund; and all disbursements shall 
be made by said clerk, under the direction of the Secretary 
of State. The Secretary of State is hereby authorized and 
directed to make sale of all furniture and otber property in 
and about the building used and occupied by the said court, 
and which were procured for the use of the court and the 
officers and employees thereof, at such time and place and 
in such manner as he shall deem most advantageous to the 
Government, and to cover the proceeds of such sale into 
the Treasury. 

Sec. 4. That it is hereby made the duty of the Secretary 
of State, with the assistance of the clerk of the said court, 
to immediately after the passage of this act make an esti- 
mate of the cost and expenses for the salary and pay of the 
clerk and the employees under him, and all other necessary 
incidental expenses, for and during the time from said 
thirty-first day of December, eighteen hundred and eighty- 
five, not to exceed six months as aforesaid, as shall be 
judged necessary, as aforesaid, for completing the journals, 
records, and other entries and business of said court re- 
quired to be completed, and for putting in order, arranging, 
and delivering to the Secretary of State all said records, 
journals, documents, papers, and other property lately ap- 
pertaining to said court and which are hereinabove named: 


Provided, however, That the said expenses provided for in 


this section to be estimated as aforesaid shall not exceed 
the sum of fifteen thousand dollars; and that any sum which 
may remain of the amount so estimated and deducted from 
the said fund for the purpose named in this section shall 


be by the Secretary of State covered into the Treasury of 


the United States; and the said Secretary of State shall 
further make an estimate of the net amount which will 
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probably be realized and covered into the Treasury from 
the sale of the furniture and property hereinbefore named. 

Sec. 5. That the amount which shall be paid out and 
distributed in payment and satisfaction of the judgments 
of the first and second class which are now existing as ren- 
dered by the said court against the Geneva Award fund, 
and in payment of the expenses, salaries, and other outlays 
contemplated and provided for in this act, and in the act 
re-establishing the said court approved June fifth, eighteen 
hundred and eighty-two, shall be ascertained in the follow- 
ing manner: ‘To the sum of nine million seven hundred and 
three thousand nine hundred and four dollars and eighty- 
nine cents, this being the amount of the said Geneva Award 
fund remaining in the Treasury, as disclosed by the Treas- 
ury report of June thirtieth, eighteen hundred and seventy- 
seven, and the letter of the Secretary of the Treasury to the 
Chairman of the Committee on the Judiciary of the House 
of Representatives dated April twenty-second, eighteen 
hundred and eighty-four, shall be added the premium 
realized from the sale of certain bonds in which the said 
fund was invested, namely, the sum of three hundred and 
eighty-five thousand one hundred dollars and seven cents, 
making ten million eighty-nine thousand and four dollars 
and ninety-six cents ; and to this sum shall further be added 
the estimated value of the said furniture and property, as 
provided for in section four of this act; and from the 
uggregate sum so ascertained shall be subtracted the esti- 
mated cost of the services and expenses provided for being 
estimated in section four of this act, and also the amount 
provided for in section one of this act, together with all 
the other expenses of the court; and from the amount so 
ascertained shall be further deducted the aggregate of the 
judgments of the first class which have already been paid, 
und the balance shall be applied as follows: First, to the 
payment of the judgments of the first class yet remaining 
unpaid as provided in said act approved Juue fifth, eight- 
een hundred and eighty-two, and the residue shall be paid 
out and distributed pro rata upon the jadgments in favor 
of claimants of the second class, as provided in the last- 
named act. And the amounts so ascertained as aforesaid 
are, for the purpose of making the payment aforesaid, 
hereby appropriated out of any moneys in the Treasury 
not otherwise appropriated. 


Approved June 2, 1886. 
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SARAH C. ROBARDS VS. ALFRED W. LAMB. ] 


] The United States of America to Alfred W. Lamb, Greeting: 


You are hereby cited and admonished to be and appear at 
a Supreme Court of the United States to be holden at Washington, 


D. C., on the second Monday of October next, pursuant to a writ of 


error filed in the clerk’s office of the supreme court of the State of 
Missouri, wherein Sarah C. RoBards, appellant, is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as in the 
said writ of error mentioned,should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Elijah H. Norton, chief justice of the su- 
preme court of the State of Missouri, this eighth day of September, 
in the year of our Lord one thousand eight hundred and eighty- 
seve. 

ELIJAH H. NORTON, 
Chief Justice. 


la | Endorsed :] Supreme court of Missouri. Sarah C. RoBards, 

pl’t! in error, vs. Alfred W. Lamb, def’t in error. Citation. 
Filed September 13th, 1887. Henry W. Ewing, clerk, by. Rowan 
Ray, D. C. 


UNITED STATES OF AMERICA, 
Northe ri Di sion of the Kast ri Judicial District of Missouri . 


[ hereby certify that I have executed this writ by delivering a true 
copy of the same to the within-named Alfred W. Lamb; also by 
reading the same to the above-named A. W.Lamb. All done in the 
above dist. this 9th day of Sept., 1587. 

J. E. COUZINS, 
lI] S Marshal. Kast. Dist. Mo.., 
By W.R. KELLY, Dep’y. 


Fee, $2.00, p’d by appellant in error. 
y¥ a} 


2 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the State of Missouri, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court before 
you, at the April term, 1886, thereof, between Sarah C. RoBards, ap- 
pellant, and Alfred W. Lamb, respondent, a manifest error hath 
happened, to the great damage of the said appellant, as by her com- 
plaint appears, we, being willing that error,if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington, D.C., on the second 
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~~ 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 


spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and aecording to the 
laws and customs of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26th day of August, in the 
vear of our Lord one thousand eight hundred and eighty-seven. 
Issued at office, in the city of Jefferson, with the seal of the cir- 
cuit court of the United States for the western district of Missourt, a 


central division, dated as aforesaid. : 
{Seal of the United States Circuit Court for the Western \ 
District of Missouri, Central Division. 
H. C. GEISBERG, 
Clerk Circuit Court United States, Western District 
of Missouri, Central Division. 
Allowed by— 
E. H. NORTON, Chief Justice. 
2a | Endorsed :] No.—. United States circuit court, western 
district of Missouri, central division. Sarah C. RoBards, ap- 
pellant, vs. Alfred W. Lamb,respondent. Writ of error to the supreme > 
court of the State of Missouri. Returned and filed 15th day of Sep- 
tember, 1887. Henry W. Ewing, clerk, by Rowan Ray, D. C. , 
Return to Writ. 
Unitep STATES OF AMERICA, | ; 
“Y oo ° . Pr os. ‘ 
State of Missouri, j 
j 


In obedience to the command of the within writ [ herewith trans- 
mit to the Supreme Court of the United States a duly certified tran- : 
script of the record and proceedings in the within-entitled case, to- 
gether with all things concerning the same. 

In witness whereof I heretosubscribe my name and affix the seal 
of said supreme court; at the city of Jefferson, this 15th day of Sep- 
tember, A. D. 187-. < 

[Seal of the Supreme Court of Missouri. ] | 
HENRY W. EWING, Clerk, 
By ROWAN RAY, D. C. 


3 STATE OF MISSOURI, Ss: 


Be it remembered tliat heretofore, to wit, on the 5th day of March, 
A. D. 1884, there was filed in the office of the clerk of the supreme 
court of the State of Missouri a transcript, which is in the words and 
figures following, to wit: 


SARAH C. ROBARDS VS. ALFRED W. LAMB. vo 


4 Venue. 


SraTE oF Missourt, 
| ' 88: 
f ounty oO} Marion, ) 


OrFrice oF CLERK OF HANNIBAL CouRT OF CoMMON 
Pieas, City oF HANNIBAL, MISSOURI. 

[, John H. Franklin, clerk of the Hannibal court of common pleas 
within and for the townships of Mason and Miller, county and State 
aforesaid, do hereby certify that the annexed pages contain a full, 
true, and complete transcript of all the record and proceedings had 
in this court (as fully as the rules of the supreme court will allow) 
in the cause therein named as fully as the same remains of record 
and on file in my office. 

[n testimony whereof I have hereunto subse a my name and 


affixed the seal of said court. at office, in the « Hannibal. this 
9th day of February, 1884. 

[ SEAL. | JOHN H. FRANKLIN, Clerk. 
STATE OF MISSOURI, 


County of Marion. j saa 

Be it remembered that on the 27th day of December, A. D. 1883, 
and in vaeation, before the regular January term, 1884, of the Han- 
nibal court of common pleas within and for the townships of Mason 
and _— r, in the county of Marion and State of Missouri, a certain 
petition was filed in the office of the clerk of said court in words and 


? 


vere following, to wit: 
Petition. 
STATE OF Missouri, County of Marion: 
Hannibal Court of Common Pleas. 


SarRAH C. RoBarps, Plaintiff, 
against 


ALFRED W. Lamp, Defendant. 


Plaintiff, for her cause of action herein, makes the following aver- 
ments: 

Ist. That on June Ist, 1872, John B. Helm, of the city of Hanni- 
bal, Mason township, county of Marion, and State of Missouri, died 
at said city, leaving as his sole issue the following-named persons, 
to wit: 

First. The children of Cyrus T. Helm, deceased, husband of Kate 
P. Helm and son of said John B. Helm, deceased, to wit, John 
Helm, May Helm, Jennie B. Helm, Alice P. Helm, and Henry B. 
Helm, all minors and all being the children of Kate . Helm, widow 
of said Cyrus T. Helm, deceased. 


ek Renee 


4 SARAH C. ROBARDS VS. ALFRED W. LAMB. 


Second.. Maria L. Clayton, then and until her death wife of Henry 
H. Clayton and daughter of said John B. Helm, deceased, and her 
children, to wit, Henry H. on John B. Clayton, Jennie Clay- 
ton, Mary Clayton, and William L. Clayton. 

Third. Matilda Johnson, then “ ever since wife of Joseph J. 
Johnson and daughter of said John b. Helm, deceased. 

Fourth. Sarah C. RoBards, then and ever since wife of John L. 
RoBards and daughter of said John B. Helm, deceased, and her 
children 

Fifth. Eliza B. Helm, unmarried daughter of said John B. Helm, 


deceased. 
5 Sixth. Mary N. Helm, unmarried daughter of said John 


B. Helm, deceased. 

2nd. a hat said John B. Helm, deceased, left a will making said 
Mary N. Helm, Eliza b. Helm, Sarah C. RoBards, Matilda Johnson, 
and Maria L. Clayton, and said children of Cyrus T. Helm, deceased, 
his sole residuary devisees and legatees, and that said John B. Helm, 
dec’d, left also eight several codicils to said will, the first codicil 
appointing said John L. RoBards and Joseph J. Johnson his ex- 
ecutors, each of said eight codicils confirming said residuary dis- 
posal of his residuary estate, and the said eight codicils affecting 
only the devise of real estate, and in nowise affecting or changing 
the original testamentary disposition of the personal assets of said 
estate. 

ord. That on June —, 1872, said two executors propounded said 
will and eight codicils in the Hannibal probate court for probate in 
common form, and said probate court admitted said will to probate 
in common form, but rejected said eight codicils, and on June 2!Ist, 
1872, granted letters of administration, with the will annexed, to 
Mary A. Helm, widow of said testator, and that she duly gave bond 
and y aslified as such, and took charge of and received into her cus- 
tody as such all the personal assets of said estate, and on June —, 
1872, and for more than thirty days thereafter, duly published and 
gave due notice of her said administration. 

4th. That on July 25d, 1872, with the exception of said Matilda 
Johnson and Maria L. C layton and their husbands, all said bene- 
ficiaries joined in an action in the Hannibal court of common pleas, 
propounding said eight codicils, as well as said will, for probate in 
solemu form, the said excepted parties being therein impleaded as 
codefendants, and that on —— —, 1872, said defendants filed their 
answer, therein admitting the validity of said will and contesting 
the validity of said codicils only. 

Fifth. That on August —, 1872, said defendants filed in said pro- 
bate court a motion to appoint an administrator pendente lite of said 
estate. 

Sixth. That on August 13th, 1872, after due hearing, said probate 
court made an order revoking the said letters of said M: ary A. Helm 
because of said contest, and appointed this defendant, Alfred W. 
Lamb, administrator pendente lite of said estate, and duly granted 
and issued to him letters of administration pendente lite therein, and 
thereupon said Alfred W. Lamb duly gave due bond, conditioned 
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to faithfully administer said estate, and duly qualified as such ad- 
ministrator ndente lite, to wit, during the time of said contest, and 
duly took charge and possession of all the real estate of said testator, 
and by compulsory process of said probate court obtained from said 
Mary A. Helm, as said administratrix, as assets of said estate, the 
sum of $1,868.64 in eash, and various specific choses in action, to 
wit, notes, bonds, stock, and railroad tax receipts to the nominal 
amount of $67,267.52, making in all 69,138.16 dollars of personal 
assets of said estate received from said administratrix, as well asan 
account against said John L. Robards, all of which was duly shown 
in the inventory therein of said administratrix; that on April —, 
1873, said Maria L. Clayton died intestate, and her said children 
were duly substituted; that on November —, 1873, Eliza B. Helm 

became the wife of Mortimer R. Platt. 
6 Seventh. That on May 6th, 1874, the said contest of said 

codicils—that is to say, the said contest of said will and codi- 
cils—was terminated; and on said day said Hannibal court of com- 
mon pleas, at its May term, 1874, rendered in said cause final judg- 
ment, admitting to probate in solemn form said will and said first 
codicil and five others of said codicils, and rejected the remaining 
two codicils, and no exceptions were made or taken by any party in 
said cause,and no motion for rehearing or for new trial or an arrest 
of judgment was made in said cause, and by means of the premises 
then and thereby the said will and six codicils, including the said 
codicils appointing the said John L. RoBards and Joseph J. John- 
son executors of said will, were, on said May 6th, 1874, duly and 
finally adjudged to be and constituted the last will and testament of 
said John B Helin, deceased, and on said day said contest was for- 
ever ended, and the said letters of administration pende nte lite were 
then and thereby revoked, and the said authority of the said Alfred 
W. Lamb, as said administrator pendente lite, then and there ceased. 

Kighth. That on May 11th, 1874, said John L. RoBards and Jo- 
seph J. Johnsen, as said co-executors, duly and jointly made, exe- 
cuted, and filed in said probate court their joint executional bond, as 
said co-executors, iv the sum of one hundred thousand dollars, with 
good and sufficient sureties thereon, and then and thereby duly 
bound themselves that they, said co-executors, among other things, 
would faithfully administer said estate. 

Ninth. That on May —, 1874, said Jose ph J. Johnson and John 
L. RoBards, as said co-executors, duly made and filed in said pro- 
bate court their affidavit that they, as said co-executors, would faith- 
fully administer said estate, and on May Llth, 1874, letters testa- 
nent iry on said estate by said prob: ite court were acc ordingly granted 
and issued to them. 

Tenth. That on May 15th, 1874, the said Hannibal probate court 
made its record entry, finding that the contest of said will and codi- 
cils had been finally determined. 

Eleventh. That on May 19th, 1874, the said probate court made 
its further record entry, finding that said contest had been termi- 
nated, and thereupon said administr: ator pe ndente lite, without pub- 
lishing any notice of his final settlement or his settlement, and with- 
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out giving notice thereof, appeared in said probate court and filed 
therein his exhibit for final settlement of his special administration 
of said estate of said John B. Helm, deceased, showing in the hands 
of said administrator pendente lite all the choses in action and other 
personal assets of said estate, amounting to 56,136.39 dollars, of which 
343 dollars only were in cash, and the remainder consisted of the 
same notes, bonds, stocks, and tax receipts originally received by said 
administrator pendente lite from said Mary A. Helm, as administra- 
trix, with the will annexed aforesaid, and also showing the said ac- 
count against said John L. Robards asa claim agreed on by the 
executors, to wit, a claim adjusted at the sum of $6,271 and reduced 
to judgment for said amount. 

Twelfth. Plaintiff says that at said time said Matilda Johnson and 
Eliza B. Platt and this plaintiff were married women as aforesaid, 
and that at said time also the said children of Maria L. Clayton, 
deceased, were all minors, and that at said time the said children of 
Cyrus T. Helm, deceased, were all minors. 

Thirteenth. Plaintiff says that then and there said probate court 
fully accepted said exhibit as a final settlement of said special ad- 
ministration by defendant, and made no addition thereto or dimi- 
nution or alteration therein, and then and there made of record 
thereon an entry of judgment of final settlement in words and fig- 
ures as follows, to wit: 


7 “May Term, 1874. 


“In the Matter of the Estate of Joun B. Heim, Deceased. 


“May 197TH, 1874. 


“Now, at this day, it appearing to the court that the suit in this 
estate growing out of the contest over the will of deceased has been 
terminated, the administrator pendente lite makes his final settlement 
with this court, showing balance in his hands due said estate of fifty- 
six thousand’ one hundred and thirty-six dollars and thirty-nine 
cents ($56,136,4°,), which is ordered to be turned over to the execu- 
tors of said estate, and on filing in this court the receipt therefor he 
and his sureties to receive their discharge.” 

Fourteenth. Plaintiff says that by means of the premises the said 
finding and order of said probate court, as shown in said entry of rec- 
ord, operated as a judgment in favor of said two executors, as such, 
against: the said administrator pendente lite for the said sum of 
06,136;%; dollars, to be satisfied by his turning over to them said 
assets to said amount, and that said finding with said order to turn 
over said assets operated as and was a final judgment of final settle- 
ment, as aforesaid. 

Fifteenth. The plaintiff says that, by means of their said bond and 
oath, said two executors were compelled to administer said estate, 
and that the above-described assets were the only personal assets of 
said estate, and the said executors could not administer said estate 
except by receiving said assets so ordered to be turned over to them. 
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Sixteenth. The plaintiff says that said executors were unable to 
appeal from said judgment of fins il settlernent without refusing to 
receive said assets, and it became and was their duty to receive s said 
assets and thereby to forfeit their said ap peal, 

Seventeenth. The plaintiff says that thereupon, on said May 19th, 
1874, the said administrator tende ne to said executors the said 
“ASSELS, and said executors according |y then and there received the 
same and endorsed on said exhibit of final settlement their receipt 
therefor in words and figures as follows: 


“ We, the undersigned, executors of the estate of John B. Helm, 
deceased, have this day received from Alfred W. Lamb, late admin- 
istrator nendent lite of said estate, all the moneys, bonds, notes, cou- 
Pons, and all other evidences of debt held by him as administrator 
as aforesaid and belonging to said estate, as the same at large and 
more fully appear in the foregoing eight pages of this his second and 
final settlement. 

May 19th, 1874. 

JOHN L. RO BARDS, 
JOSEPH J. JOHNSON, 
Lxecutors of kst. of J. B. Helm, Deed. 


Eighteenth. Plaintiff says that thereu moo on the same day, the 
said defendant herein produced In salt dl | ‘obate court his said exhibit 
of final settlement age said receipt the reon, and the ‘reupon said pro- 
bate court made its entry of record thereon in wor ls and ficures ius 


follows, to wit: 
“May Term, 1874. 
‘In the Matter of the Estate of Jonn B. Heim, Deceased. 


“May 197n, 1874. 
“Now, at this day, Alfred W. Lamb, administrator pendente lite of 
the estate of John B. Helm, deceased, produces into court the receipt 
of the executors of said estate of John b. Helm forall properties held 
by him as administrator pendente lite; it is, therefore, now ordered 
that said administrator be discharged.” 


8 And then and there the said probate court did finally 

consider and adjudge that said Alfred W. Lamb be discharged 
from his said administration, and said entries were the only entries 
made in said matter. 

Nineteenth. The plaintiff says that within ten days thereafter 
one of said executors, said John L. Robards, duly made application 
and affidavit for appeal from said judgment of final settlement. 

Twentieth. Plaintiff says that on April 9th, 1878, one of said ex- 
ecutors, Joseph J. Johnson, duly resigned his said executorship and 
then and there was duly discharged therefrom. 

Twenty-first. Plaintiff says that at its October term, 1882, the 
supreme court of Missouri affirmed the denial of the said applica- 
tion for appeal made by said John L. RoBards as said executor and 
denied said appeal. 
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Twenty-second. Plaintiff savs that on November, 1883, said sole 
executor, John L. RoBards, having first published due notice of his 
final settlement of said estate, filed in the Marion county probate 
court, sitting at said city of Hannibal, the successor of said Hanni- 
bal probate court, his exhibit for final settlement thereof, and that 
at suid time all the debts of said estate had been fully paid and all 
the assets of said estate collected or received by said executors or by 
either of them had been duly administered and distributed. 

Twenty-third. Plaintiff says that on November, 1883, said pro- 
bate court duly approved said final settlement and rendered final 
judgment of final settlement thereon and fully discharged said sole 
executor. 

Twenty-fourth. Plaintiff says that said administrator pendente Lite 
did not advertise his intention to make a final settlement of his 
said administration, as required by section 43 and section 47 of 
chapter 120 and section 20 of chapter 121 and section 16 of chapter 
124 of the General Statutes of Missouri. 

The plaintiff says that the said residuary legatees, beneficiaries, 
and distributees hereinbefore named were not in any way im- 
pleaded in said final settlement of said administrator pendente lite ; 
that they had no notice thereof; that no process therein, either 
actual or constructive, was served upon them; that no attempt was 
made to serve any process on them, either by publication or other- 
wise; that they made no appearance therein; that no appearance 
was made for them or entered for them or any of them; that they 
were nowise represented in said proceeding, and that by means of 
the premises they were defaulted when in no default, and said final 
settlement was entirely an ex parte proceeding by said administrator 
pendente lite. 

Twenty-fifth. The plaintiff says that said two executors, as such, 
were as aforesaid debarred from claiming, listing, accounting for, or 
enforcing any demand made against said administrator pendente lite 
on account of his said administration, and by means of the premises 
no such assets came into the hands of said executor. 

Twenty-sixth. Plaintiff says that in and by said final settlement 
of said administrator pendente lite he charged against the said estate 
and was allowed compensation from the date of his said letters of 
administration for leasing real estate, collecting rents, attending to 
repairs and insurance, and paying taxes the sum of ten per cent. 
on the amounts of rent collected, to wit, on $8,846.90, making the 
sum of 884.60 dollars so charged aud allowed, and said sum of 
884.60 dollars was then and there deducted and received by said 

administrator pendente lite in full satisfaction for said services. 
9 The plaintiff further says that in addition thereto the said 

administrator pendente lite charged and received allowance 
for and deducted and retained over one thousand dollars for attor- 
ney’s fees, clerk’s hire, and all other incidental expenses of said ad- 
ministration. 

Twenty-seventh. The plaintiff says that said residuary distributees 
and beneficiaries, to wit, said residuary legatees, were greatly dam- 
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aged in and by said final settlement of said administrator pendente 
lite, as follows, to wit: 

First. The plaintiff says the real amount of expenditures and dis- 
bursements made by said administrator pendente lite—that is to say, 
the total amount of assets of said estate administered by him,'was 
24,103.39 dollars, the same including other than rents, all his re- 
ceipts of money, to wit, $20,513.92, and the sum of 3,589.95 dollars 
of said rents so collected as aforesaid, and that said administrator 
pendente lite was not entitled to more than five per centum of said 
amount of $24,103.39 so administered, to wit, not more than 1,205.20 
dollars as such commission, but in and by such finalesettlement he 
claimed and was allowed and he deducted and withheld and re- 
ceived and ever since has retained and yet retains five per centum 
commission on the entire nominal amount of assets received by him 
as aforesaid from said administratrix, to wit, on the sum of $69,138.16, 
and also five per centum on the sum of $7,166.23, alleged as accrued 
interest collected by him. 

Plaintiff says that of said assets the said administrator did not 
administer the following, as shown bv his said exhibit of final set- 
tlement and in and by said final settlement,as follows, to wit: Notes 
on hand, 36,501.36 dollars; Hannibal bonds and coupons, 4,667 
dollars; Mason township bonds and coupons, 5,390 dollars; stocks, 
1,103 dollars; Hannibal & Naples R. Rh. tax receipts, 1,860.35 dol- 
lars; cash, 343.68 dollars, and, on the contrary, the said choses in 
action, being the same assets received by said administrator pendente 
lite as aforesaid, were by him turned over and delivered to said two 
executors as so much in satisfaction of said judgment of final settle- 
ment, and said 345.68 dollars were likewise so turned over and de- 
livered to said two executors. 

Second. The plaintiff says that said administrator pendente lite 
in his said final settlement claimed, charged, and was allowed, and 
that he collected, received, and withheld and ever since has retained 
and now retains a commission of five per centum on the amount of 
a therein-alleged judgment against the said John L. RoBards for 
6,271 dollars as so much assets turned over to said executors and 
not administered. 

The plaintiff says that no such assets were administered by said 
administrator pendente lite. The plaintiff says that no such judg- 
ment was ever obtained and that no such judgment was ever ren- 
dered. 

The plaintiff says that upon the installation of said administrator 
pendente lite as such he received from John L. RoBards a statement 
of the account of John L. RoBards with said late John B. Helm, 
deceased, showing said John L. RoBards debited with 83,622.74 dol- 
lars collected by said John L. RoBards for said John B. Helm in 
his lifetime, but also showing said John L. RoBards credited with 
about 75,000 dollars duly paid by said John L. RoBards, omitting 
credits for his fees and services therein ; that thereupon said admin- 
istrator pendente lite, at heavy expense, employed counsel and sued 


said Jolin L. RoBards for said full sum of 83,622.74 dollars, and 
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made and filed a new inventory, listing said claim of 83,622.74 dol- 
lars against John L. RoBards as newly discovered assets against said 
estate; that an answer was duly filed claiming said credits as on ac- 

count current, and while said suit was pending, to wit, on 
10 May 6th, 1874, the said contest of said will and codicils was 

terminated, as hereinbefore alleged, and on May 19th, 1874, 
the said co-executors, having become duly substituted as coplaintiff 
executors in said suit, duly agreed upon the amount due, including 
lawful interest, at the sum of six thousand two hundred and seventy- 
one dollars aforesaid, and dismissed said suit. 

The plaintiff says that, by means of the premises, the same being 
as fully shown by voucher No. 31 of said final settlement of said ad- 
ministrator pende nte lite, the said defendant, as said administrator 
pendente lite, withheld and received, and ever since has retained and 
now retains, as his five per centum commission on $2,575.39 dollars 
as assets of said estate the sum of 4,128.76 dollars, in addition to the 

said sum of 884.69 dollars charged for his general services as afore- 

said, and that of said five per cent. commission he was and is not 
entitled to more than the said sum of $1,205.20, and that said judg- 
ment of final settlement of his administration, allowing him said 
sum of $4,128.76 as five per centum commission on said estate, was 
obtained and rendered without due process of law and in violation 
of section one of amendment fourteen to the Constitution of the 
United States, and that said judgment was rendered without juris- 
diction in the premises, and that said judgment illegally awarded to 
said Alfred W. Lamb, as of said five per centum commission, not 
less than the sum of $2,923.56 of money then and there due from 
the property of said residuary distributees, legatees, and beneficiaries 
of said estate, and that said money the said Alfred W. Lamb then 
and there withheld, received, applied to his own use, and has ever 
since illegally retained and he now illegally retains the same, and 
thereby he did not duly administer said estate. The plaintiff says 
that then and thereby a cause of action vested in the said residuary 
distributees, legatees, and beneficiaries in said estate to set aside 
said probate judgment of final settlement of said administrator pen- 
dente lite and obtain an account with said Alfred W. Lamb of said 
moneys and recover against him judgment therefor. 

The plaintiff says that on October —, 1881, the said Mar y N. Helm 
became the wife of J. F. Davidson, and that on May — ‘92 1, the 
said Jennie B. Helm became the wife of Ben. F. Winchell. 

The plaintiff says that on August 2nd, 1883, the said Mary N. 
Davidson and her husband, J. F. Davidson, and Kate P. Helm, 
Mary Helm, Alice Helm, Henry B. Helm, John C. Helm,and Amy 
Helm, his wife, Jennie B. Winchell, and Ben. F. Winchell, her hus- 
band, ‘and Mary Clayton and Jennie Clayton, in writing, duly made, 
executed, and delivered to plaintiff their assignment to plaintiff of 
their said cause of action, and that on August 2nd, 1883, said Ma- 
tilda Johnson and her husband, Joseph J. Johnson, John B.C layton, 
and Lilly Clayton, his wife, Henry H. Clayton, Sr. “and Hattie Cli ay- 
ton, his wife, ‘Henry H. Clayton, Jr., and W iNliam L. Clayton, in 
W riting, duly made, executed, and deliv ered to plaintiff their assign- 
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ment to plaintiff of their said cause of action, and that on August 
2nd, 1883, said Eliza B. Platt and Mortimer R. Platt, her husband, 
in writing, duly made, executed, and delivered to plaintiff their as- 
signment to plaintiff of their said cause of action, and the said parties, 
said assignors, then and thereby, for value received and without 
recourse, assigned, transferred, and set over to plaintiff all their 
right, title, and interest and claim in and to any sum or sums of 
money that might be due to them as legal representatives of said 
John B. Helm, deceased, from said Alfred W. Lamb, late adminis- 
trator pendente lite of said estate, growing out of said A. W. Lamb’s 
administration and settlement of said estate as such administrator 
pend nte lite. 

The plaintiff says that on said August 2nd, 1883, said assignors 

were all of full age, and that they comprised all of the legal 
1] representatives of said John B. Helm and included all the 

said residuary distributees, legatees, and beneficiaries in said 
estute of said John B. Helm, dee’d. 

Plaintiff says that by means of said assignments and transfers said 
cause of action above described was conveyed to and wholly vested 
in this plaintiff, and she, in her own right as well as said assignee, 
is sole owner thereof to her sole and separate use and benefit. 

The plaintiff savs that the defendant resides in the said township 
of Mason, in Marion county, State of Missouri, and is in all respects 
fully solvent. | 

The plaintiff says that the said Hannibal court of common pleas 
has exclusive original jurisdiction of this action as fully as the cir- 
cuit court might have or exercise. 

Wherefore the plaintiff brings this action in equity, and prays the 
court to set aside the said judgment of final settlement of said ad- 
ininistration of said administrator pendente lite, and decree that an 
account be taken, and that the defendant pay to plaintiff, with in- 
terest thereon, the said sum of money, the said excess of com mission 
received by defendant; and, further, the plaintiff prays all proper 
relief, 

THOS. H. BACON, 
Plaintiff's Attorney. 


‘> 


Summons issued December 28th, 1883; executed December 29th, 
1883. 


Afterwards, to wit, on the 16th day of January, 1884, and during 
the regular January term, 1884, of said court, the following, among 
other, proceedings were had, to wit: 


Demurrer Filed. 
Sarau C. RoBarps, Plaintiff, 
against 
Autrrep W. Lamps, Defendant. 
Now, at this day, comes defendant herein, by his attorneys, and 
files his demurrer to plaintiff’s petition, which said demurrer is in 
words and figures following, to wit: 
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Demurrer Copied. 


StaTeE OF MissourI, 
County of Marion, | 


8s 8 : 


In the Hannibal Court of Common Pleas. January Term, 1884. 
SarRAH C. RoBarps, Plaintiff, vs. ALFrep W. LAmps, Defendant. 


Now, on this day, comes the defendant and demurs to the petition 
filed in the above-entitled cause, and for this his demurrer assigns 
the following reasons, to wit: 

Ist. That there is a defect of parties plaintiff in this: John L. 
toBards, plaintiff’s husband, is not made a party plaintiff. 


2nd. That the petition does not state facts sufficient to constitute 
a cause of action. 


12 od. That from all the facts stated in the, petition there is 
no equity in the bill, and the pli intiff is not entitled to the 
relief prayed for or any other relief. 


4th. That the whole subject-matter as set out in the petition has 
been adjudicated and finally determined in courts of competent 
jurisdiction and courts of last resort, as appears upon the face of the 
petition. 
THOS. F. GATTS anp 
J. T. REDD, 
Att’'ys for Def't. 


Afterwards, to wit, on the 18th day of January, 1884, and during 
the regular January term, 1884, of said court, the following proceed 
ings were had, to wit.: 


Demurrer Sustained. 


SARAH C, RoBarps, Plaintiff, 
against 
ALFRED W. Lamps, Defendant. 


Now, at this day, come the parties plaintiff and defendant, by their 
respective attorneys, and the demurrer to plaintiff’s petition herein- 
before filed now coming on to be heard is submitted to the court, 
and the court being fully advised of and concerning the same doth 
order that said demurrer be, and the same hereby is, sustained. 


And afterwards, to wit, on the 19th day of January, 1884, and 
during the regular January term, 1884, of said court, the following, 
among other, proceedings were had, to wit : 
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Motion to Make J. L. RoBards Party PUff Filed. 


SARAH C. RoBarps, Plaintiff, 
against 


ALFRED W. LAms, Defendant. 


Now, at this day, comes the plaintiff herein, by her attorney, and 
files motion to make John L. RoBards party plaintiff herein. 
(For said motion see page 29.) 


And afterwards, to wit, on the 22nd day of January, 1884, and 
during the regular January term, 1854, of said court, the following, 
ainong other, proceedings were had, to wit: 


Motion Submitted. Order Overruling. 


SaRAH C. RoBarps, Plaintiff, 
against 


ALFRED W. Lamps, Defendant. 


Now, at this day, come the parties herein, by their respective attor- 
heys, and the motion of plaintiff heretofore iled herein to make John 
L. Robards a party plaintiff now coming on to be heard is submitted 
to the court, and the court being fully advised of and concerning the 
premises doth overrule said motion; and now plaintiff stands on the 
demurrer and abides by her petition herein. It is therefore consid- 
ered and adjudged by the court that plaintiff take nothing by her 
writ herein; that defendant go hence without day and have and re- 
cover of plaintiff his costs about this suit expended, and that execu- 
tion may issue therefor. 


— 


13 And afterwards, to wit, on the same day of January, 1884, 
and during the regular January term of said court, the fol- 
lowing, among other, proceedings were had, to wit: | 


Bill of Ex., Affidavit, a Appeal Bond Filed. 


Sarau C. RoBArRps, Plaintiff, 
against 


ALFRED W. Lamps, Defendant. 


Now, at this day, comes the plaintiff herein, by attorney, and files 
bill of exceptions, signed, sealed, and allowed by the court and or- 
dered:to be made a part of the record in this cause; and now said 
plaintiff files her application, duly verified by affidavit, for an ap- 
peal in this cause to the supreme court of Missouri, and also files 
her bond in appeal in the sum of ($100) one hundred dollars, with 
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J.M. Armstrong and George A. Hawes as securities thereon. Where- 
upon the court having duly considered said application for an 
appeal doth grant the prayer of petitioner and allow an appeal to 
said supreme court; and the court having seen said appeal bond 
and being advised thereof duth approve the same and order that 
supersedeas be allowed herein. It is further ordered by the court 
that the clerk of this court make a full and coniplete transcript of 
all the record and proceedings had in this cause and transmit the 
same, duly certified, to the clerk of said supreme court. 


Which said affidavit is in words and figures following, to wit : 
Affidavit for Appeal to Supreme Court. 


In the Hannibal Court of Common Pleas, Marion County, State of 
7 Missouri. 


SaRAH C. RoBarps, Appellant, 
vs. 
ALFRED W. Lamp, Respondent. 


Affidavit of Sarah C. RoBards, plaintiff, appellant. 


Sarah C. RoBards states that the appeal of the appellant, plaintiff, 
in the ahove entitled cause is not made for vexation or delay, but 
because this affiant believes that the said appellant is aggrieved by 
the judgment and decision of the above-named court in said cause. 

SARAH C. RO BARDS. 


Subscribed and sworn to before me this 22nd day of January, 
1884. 
JOHN H. FRANKLIN, Clerk. 


Which said bond is in words and figures following, to wit: 


Appellant's Bond. 


In the Hannibal Court of Common Pleas, Marion County, State of 
Missouri. 


SarAH C. RoBarps, Appellant, Plaintiff, | 
against i 
ALFRED W. Lamps, Respondent, Defendant. 


14 Know all men by these presents that we, Sarah C. RoBards, 
as principal, and Jesse M. Armstrong and George A. Hawes, 
as securities, are held and firmly bound unto Alfred W. Lamb, 
respondent, defendant, in the sum of one hundred dollars; for the 
payment of which we hereby firmly bind ourselves and our heirs, 
executors, and administrators— 
Upon the following condition, however: That whereas said Alfred 
W. Lamb has, in the Hannibal court of common pleas, in county 
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and State aforesaid, in a certain cause therein pending, entitled 
Sarah C. RoBard against Alfred W. Lamb, recovered, a judgment 
against the said Sarah C. RoBards; and whereas the above-named 
appellant has, according to law, been granted an appeal to the su- 
preme court of the State of Missouri in said cause: 

Now, therefore, if the said Sarah C. RoBards shall prosecute her 
appeal with due diligence to a decision in said supreme court and 
shall perform such judgment as shall be given by the said snpreme 
court in the premises and such judgment as the said supreme court 
shall direct the Hannibal court of common pleas aforesaid to give, 
and in case the judgment first aforesaid of the last-named court or 
any part thereof sha'l by said supreme court be affirmed, if then 
the said appellant shall comply with and perform the same as far 
as it may be affirmed and shall pay all damages and costs which 
may be awarded against the said appellant by the said supreme 
court, then this obligation shall be null and void; otherwise it shall 
remain in full force and effect. 

[n testimony whereof we have hereunto set our hands and seals 
this — day of January, 1884. 

SARAH C. RO BARDS. [sEat. 
J. M. ARMSTRONG. SEAL. 
GEO. A. HAWES. ~s 
Approved by ne— 
THEO. BRACE, 
Judge of the Hannibal Court of Common Pleas. 


Which said bill of exceptions is in words and figures following, 
to wit: 


Bill of Exceptions. 


STATE OF MISSOURI, | 
, ° . ao 
County oj Marion, j 


Hannibal Court of Common Pleas. 


SARAH C. RoBarps, Plaintiff, 
against 
Atrrep W. Lams, Defendant. 


Be it remembered that at the January term, 1884, of the above- 
entitled cause the following proceedings were had in the above-named 
court: 

On January 16th, 1884, the defendant filed his demurrer, and said 
demurrer, being duly heard by the court, was by the court sustained 
on January 18th, 1884. 

On January 19th, 1884, the plaintiff filed her motion for an order 

requiring John L. RoBards to be brought in as a party co- 
1d plaintiff by amendment of the petition or by supplemental 

petition and new summons, the said motion, with filing entry, 
being in words and figures as follows: 
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Motion to Make J. L. RoBards Party PUff. 


STATE OF MIssouRt, I 
County of Marion, § 


Hannibal Court of Common Pleas 


SARAH ©. RoBarps, Plaintiff, 
against 
ALFRED W. Lampe, Defendant. 


The plaintiff moves the court to grant and make an order for the 
impleading of the husband of plaintiff herein, to wit, John L. Ro- 
Bards, and to order said John L. RoBards to be brought in by an 
amendment of the petition or by a supplemental petition and a new 
summons, and for all proper relief in the premises. 

For reasons for this motion the plaintiff savs that on January 
15th, 1884, at the present term herein, the defendant filed a demurrer 
to the petition herein, of which the first ground specified was in 
words and figures as follows: 

“1st. That there is a defect of parties plaintiff in this, John L.. Ro- 
Bards, plaintiff's husband, is not made a party plaintiff.” 

That is to say, the said demurrer specified as a ground thereof 
that there is a defect of parties plaintiff in this, that John L. Ro- 
Bards, plaintiff's husband, is not made a party plaintiff. 

The plaintiff further says that on January 18th, 1884, yesterday, 
said demurrer was sustained in entirety. 

The plaintiff says that under said action of the court a complete 
determination of the controversy cannot be had without the presence 
of said other party, John L. RoBards. 

Wherefore plaintiff prays that said order may be made by the 
court, and that said John L. RoBards be brought in as coplaintiff 
herein in manner and form as stated, to the end that plaintiff may 
secure the relief sought in her petition. 

THOMAS H. BACON, 
Plaintifj’s Att'y. 


Filed Jan. 19, 1884. 
JNO. H. FRANKLIN, Clerk. 


Which said motion, being duly heard by the court, was by the 
court overruled, and to the action of said court in overruling said 
motion the plaintiff, by her counsel, then and there excepted at the 


time. The plaintiff then and there presented to the court this he 


bill of her several exceptions herein and prayed the court to allow, 
sign, and seal the same and make thé same a part of the record herein, 
which, by the court, is accordingly done. 


THEO. BRACE, [seat.] 
Judge of the Hannibal Court of Common Pleas. 


cand 
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16 And afterwards, to wit, at the April term, 1886, the follow- 
ing proceeding were had in the supreme court of the State of 
Missouri in said cause, to wit: 


Assignment of Lrrors. 
SARAH C. RoBarps, App., vs. A. W. Lams, Resp. 


APRIL 27TH, 1886. 
Now comes the appellant and, in the above-entitled cause, wherein 
Sara C. RoBards is appellant and Alfred W. Lamb is respondent, 
says that there is manifest error in the record therein, and for error 
appellant says that the court below erred in sustaining respondent’s 
demurrer and in overruling appellant’s motion for the impleading 
of her husband as coplaintiff, and in rendering against appellant 

final judgment on said demurrer. 
THOMAS H. BACON, 
Appellant’s Attorney. 


Submission. 


SARAH C. RoBarps, App., vs. A. W. Lams, Resp. 


APRIL 277TH, 1886. 
Comes now the said appellant, by attorney, and, after argument 
herein, submits this cause to the court; comes also the said respond- 
ent, by attorney, and submits this cause to the court on briefs. 


17 Judgment. 
Saran C. RoBarps, Appellant, vs. A. W. Lams, Respondent. 


Appeal from Hannibal court of common pleas. 


JUNE 7TH, 1886. 

Now, at this day, come again the parties aforesaid, by their respect- 
ive attorneys, and the court here, being now sufficiently advised of 
and concerning the premises, do consider and adjudge that the judg- 
ment aforesaid, in form aforesaid by the said Hannibal court of 
common pleas rendered, be in all things affirmed and stand in full 
force and effect; and it is further considered and adjudged by the 
court that the said respondent recover against the said appellant his 
costs and charges herein expended and have therefor execution. 
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Opinion Filed. 


Which said opinion is in words and figures as follows, to wit: 


18 Opinion of the Court. 
In the Supreme Court of Missouri. April Term, 1886. 
Sara C. RoBarps, App., vs. ALFRED W. Lamps, Resp. 


This is an appeal from a judgment of the Hannibal court of 
common pleas sustaining a demurrer to the petition. . The suit is in 
equity and the petition discloses the following facts : 

In 1872 John B. Helm died at Hannibal, Missouri, leaving a will 
and eight codicils. In one of the eodicils John L. RoBards and 
Joseph J. Johnson were appointed executors. ‘The will was admitted 
to probate, but the codicils were rejected by the probate court. The 
widow of the testator was appointed administratrix with the will 
annexed. 

Certain of the devisees and legatees instituted a suit to contest 
the will as probated, and sought to have the same and the codicils 
established. Pending this suit, and on the 13 August, 1872, the 
probate court revoked the letters of administration granted to the 
widow and appointed the defendant in this suit administrator pen- 
dente lite. 

On the 6 May, 1874, the controversy over the will terminated in 
a judgment establishing the will and six of the codicils, including 
the one appointing Robards aud Johnson executors. Thereupon 
letters testamentary were issued to them and they qualified by giv- 
ing bond, ete. 

Afterwards, and on the19 May, 1874, the defendant, as admin- 
19 istrator pendente lite, filed his settlement in the probate court, 
which settlement disclosed a balance of assets in his hands of 
$56,136.39, consisting of a few hundred dollars in money, bonds, 
notes, and the like. Onthe same day the probate court made an 
order reciting the fact that the will and codicils had been estab- 
lished, and also stating that the administrator had filed his settle- 
ment disclosing the above balance in his hands, and ordered the 
same to be turned over to the executors nominated by the will, and 
that he should be discharged uron filing their receipt therefor ; and 
on the same day he filed in that court their receipt acknowledging 
the delivery to them of “all the moneys, bonds, notes, coupons, ‘and 
other evidences of debt,” as shown end disclosed by the settlement, 
and thereupon and on the same day the court made an order dis- 
charging the administrator pendente lite. From this order Mr. Ro- 
Bards, one of the executors, prosecuted an unsuccessful appeal, the 
history of which is set out in the petition and will be found in 76 
Mo., 192. 

One of the executors resigned in 1878 and Mr. RoBards, the other 

one, made final settlement of the estate in 1883. After this settle- 
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ment the plaintiff, who is the wife of RoBards and one of the resid- 
uary lecatees., commenced this sult. Besides the facts before stated, 
it is alleged that the defendant kept and retained commissions, to 
which he was not entitled, to the amount of over two thousand dol- 
lars, and that the plaintiff has acquired by assignment from the 
other residuary legatees their right to have and recover from de- 
fendant these excessive CommissIons. 

There can be no doubt but the order of the probate court approv- 
ing the settlement made by the administrator pending the will 
suit and discharging him upon filing the receipt of the executors 

is a judgment and must be treated as a judgment of a 
20 court having full and complete jurisdiction of the subject- 
Inatter. 

When the case of RoBards, executor, vs. Lamb was here it was dis- 
tinctly held that the executors received and receipted for the money 
and property ordered to hea turned over to them. and thereby ac- 
cepted the fruits of the judgment in their own favor. They could not 
prosecute an appeal from the jadgment which they had thus sat- 
isfied., 

The plaintiff seeks to avoid the force of that adjudication and the 
binding force of the judgment approving the settlement and dis- 
charging the administrator by showing, and the fact is admitted, 
that the administrator gave ho notice of his intention to make the 
settlement, and because of which it is claimed the judgment is void 
as to the plaintiff. This presents the inquiry whether any notice 
was required to be given. 

All executors and administrators are required to make annual set- 
tlements, the details of which are defined by law. Sections 16 to 19, 
chap. 124,G.8., which are the same as sections 235 to 241, R.S. 1879, 
provide that if any administrator wish to make final settlement he 
shall vive notice of his intention SO to do for four weeks by pub- 
licatio ete. and the court must find that such notice had been vlven. 
His aecounts are then stated, allowances made for insolvent assets, 
and uncollect «| notes, accounts, etc., nay be sold. [t is clear the 
final settlement here contemplated is that to be made at the end of 
the administration of the estate. There is, then, no representative of 
the estate with whom he makes the settlement save the creditors and 
distributees themselves, and hence the notice that all may be brought 
before the court. 

The defendant was appointed by virtue of section 13,chap.120,G.S., 

being sec. 14, R. S. 1879, which says: If the validity of a will 
2] be contested or the executor be a minor, letters of adminis- 

tration shall be granted during the time of such contest to 
some other person, “ who shall take charge of the property and ad- 
minister the same according to law under the direction of the court, 
and account for and pay and deliver all the moneys and property 
of the estate to the executor or regular administrator, when quali- 
fied to act.” As was saidin Lamb, adm’r, vs. Helm, adm’x, 56 Mo., 
433, “such special administrators occupy more nearly the position 
of a receiver who acts under the direction of the court than they do 
the position of a general administrator.” The special administrator 
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is appointed fortemporary purposes only (Hawkins vs. Cunningham, 
67 Mo., 415), and when the contest as to the will is overthe nominated 
executor qualifies, his functions are at an end, and he must settle his 
accounts and turn over the property in his hands to the regular ex- 
ecutor or administrator. ‘This accounting ts his final accounting, it 
is true, but it is not a final settlement of the estate contemplated 
when notice is required tobe given. There is no need of any notice, 
for there is then a regular representative of the estate with whom 
the settlement is made under the direction of the probate court. 
The statute which provides for notice on final settlements therefore 
has no application to settlements made by an administrator pendente 
lite, and notice is not required. 

As to sec. 47, chap. 120, which provides that if any administrator 
die, resign, or his letters be revoked, he or his legal representatives 
shall account to the successor, etc., it is sufficient to say the section 
has no application to this case, for here the special administrator 
neither resigned nor were his letters revoked, but his powers ceased 

by operation of law and the express terms of the appoint- 
22 ment. Wedo not intimate that in these cases notice of the 

settlement must be given, though when an administrator de- 
sires to resign notice of his intention to make application to that end 
must be given. 

It follows that the judgment of the probate court discharging the 
special administrator is final and conclusive even as against the 
plaintiff, for there is no saving clause as to minors or married women. 
The petition does not seek relief on the ground of fraud. The judg- 
ment in this case is therefore affirmed. 

All concur. 

F. M. BLACK, J. 


23 JUNE 16rH, 1886. 


* * * * ¥ * * 
SARAR’ C. RoBakps, App., vs. A. W. Lamp, Resp. 
Come- now the said appellants, by attorneys, and file- motion for 
a rehearing of these causes, which said motion for a rehearing is in 
words and figures as follows, to wit: 


Motion for Rehearing. 
Supreme Court of Missouri. 


SARAH CU. RoBarps, Appellant, 
v8. No. 3050. 
ALFRED W. Lams, Respondent. 


Appeal from Hannibal court of common pleas. 


The appellant comes and prays a rehearing of the opinion in the 
above-entitled cause, because said opinion appears to be in conflict 
with the decision in the case of State ex rel., &c., vs. Donegan, 83 Mo., 
374, which case was not cited in appellant’s brief because at the time 
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said original brief was filed said decision, if published at all, was not 
officially published and was unknown to appellant, and although 
said case was cited in appellant’s supplemental brief in reply, there 
being no rule of court providing for brief in reply, the said citation 
appears to have been lost, the same as if overlooked by counsel ; and 

also the inadvertent failure of appellant to cite in the original 
24 brief the case of Riley vs. Renshaw, 52 Mo., 224, lead- the ap- 

pellant tosimilarly recite that decision as in conflict with the 
opinion herein. 

THOMAS H. BACON, 
Attorney for Appellant. 


On the back of said motion appear the following endorsements : 


To William C. Foreman, attorney for respondent: 

Take notice that within ten days after the deliverey of the opin- 
ion in the above-entitled cause the within-named appellant will file 
in the said supreme court a motion for rehearing, of which the fore- 
going is a true duplicate original copy. 

THOMAS H. BACON, 
Attorney for App'l't. 


At the city of Hannibal, county of Marion, State or Missouri, on 
this 14th day of June, 1886, I delivered to the above-named William 
(©. Foreman, in person, attorney for said respondent, a true dupli- 
cate original copy of above motion and of above notice. 

JAMES THAD. RAY, 
She raft of Marion Lounly, Missouri, 
By JOHN CARBER, 
Deputy Sheriff. 


95 JUNE 21st, 1886. 


* * a “ * x 


SarAH C. RoBarps, App., vs. A. W. Lamps, Resp. 
* * + * « * * 

Now, at this day, the court, having fully considered and under- 
stood the motions heretofore filed for a rehearing of the above cause, 
doth order that said motions be, and the same are hereby, over- 
ruled. 


And afterwards, to wit, on September 13th, 1887, in vacation of 
court, at chambers, the following further proceedings were had in 
said cause, to wit: 


SarAH C. RoBarps, App., vs. A. W. Lamp, Resp. 


Now, at this day, there is presented to the Honorable Elijah H. 
Norton, chief justice, at chambers, a writ of error to reverse the 


i AO ae eae 4 a eS iclia ce 


a 

a 
4 
#® 
z 


99 SARAH C. ROBARDS Vs. ALFRED W. LAMB. 


judgment in the above cause, a citation directed to the said defend- 
ant citing and admonishing him to be and appear at a Supreme 
Court of the United States on the second Monday of October next; 
also a supersedeas bond in the sum of $500; which said writ of error 
is allowed, said citation signed, and bond approved and ordered to 
be filed and made a part of the record herein; and thereupon is is 
further ordered that a supersedeas be granted staying all further 
proceedings upon the judgment herein until the determination of 
this cause in the Supreme Court of the United States. 


26 Which said bond is in words and figures following, to wit: 


Know all men by these presents that we, Sara C. RoBards, John 
L. RoBards, and James B. Bowles, are held and firmly bound unto 
Alfred W. Lamb in the full and just sum of five hundred dollars, to 
be paid to the said Alfred W. Lamb, his heirs, executors, adminis- 
trators, or assigns; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. - 

Sealed with our seals and dated this eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-seven. 

Whereas lately, at the April term, 1886, of the supreme court of 
the State of Missouri, in a suit depending in said court between Sara 
C. RoBards, plaintiff and appellant, and Alfred W. Lamb, defendant 
and respondent, judgment was rendered against the — Sara ©. Ro- 
Bards, and the said Sara C. RoBards having obtained a writ of error 
of the Supreme Court of the United States to reverse the judgment 
in the aforesaid suit, and a citation directed to the said Alfred W. 
Lamb citing and admonishing him to be and appear at a Supreme 

Jourt of the United States to be holden at Washington the second 
Monday of October next: | 

Now, the condition of the above obligation is such that if the said 
Sara C. RoBards shall prosecute said writ of error to effect and an- 
swer all damages and costs if she fail to make good her plea, then the 
above obligation to be void; else to remain in full force and virtue. 

Sealed and delivered in presence of— 

SARA C. ROBARDS. [seat. 
JAMES B. BOWLES. [se at. 


Approved by— 
E. H. NORTON, 


Chief Justice Supreme Court Missouri. 


27 STATE OF MIssouRt, 88: 


I, Henry W. Ewing, clerk of the supreme court of the 
State of Missouri, do hereby certify the foregoing to be a true, full, 
and complete transcript of the record and proceedings in the above- 
entitled cause as fully as the same remain on file and of record in 
my office. 
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In testimony whereof I hereunto set my hand and affix the seal of 
said court. Done at office, in the city of Jefferson, this 15th day of 
September, A. D. 1887. 

[Seal Supreme Court of Missouri. | 
HENRY W. EWING, Clerk, 
iy ROWAN RAY, D. C. 


[Endorsed:] No. —. — term, 188-. Sarah C. RoBards vs. 
Alfred W. Lamb. — circuit court, — circuit. 
att'y for —; —— ,att’yfor—. Filed —,188-. ————, 
clerk, by , D.C. $17.00, transcript fee, paid by Jas. Carr. 
$10.00, docket fee, paid by 

Endorsed on cover: Missouri supreme court. No. 1088. Sarah 
C. RoBards, plaintiff in error, vs. Alfred W. Lamb. Filed October 3, 
1887. 
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SARAH C. ROBARDS, 


Plaintiff in Error, 


No. 1088. 


wae YQ 
ALFRED W. LAMB. | 


to 
IN ERROR #ROM THE SUPREME COURT 


OF MISSOURI. 


Brief in Opposition to Motion to Dismiss for want 
of Jurisdiction. , 

JAMES CARR, 

kor Plaintiff in Error. 
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SARAH C. ROBARDS, 


Plaintiff in Error. 


No. 1088. 


Ve 


ALFRED W. LAMB 


IN BRROR TO THE SUPREME COURT OF ‘THE 


STATEMENT OF THE CASE. 


(On the 27th day of December. 1333, the plaintiff in 
error filed a bill in equity in the Hannibal court of common 


pleas against the defendant in error, in which she alleged, 


that John B. Helm, of the city of Hannibal and State of 


Missouri, died on the Ist day of June, 1872, first having 
made his last will with eight-codicils. That he left the per- 
sons named in thee@gill, who were his children (plaintiff being 


one of them), grandchildren and widow, his sole residuary 
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devisees and legatees; and in the first codicil he appointed 
John L. RoBards and Joseph ]. Johnson the executors of 


said will and codicils. 


That on June _, 1872, said executors propounded said 
will and codicils in the Hannibal probate court for probate 
in common form, and said probate court admitted said will 
to probate in common form, but rejected said eight codicils, 
and on the 2Ist day of June, 1572, eranted letters of 
administration, with the will annexed, to Mary A. Helm, 
widow of said testator, and she duly qualified as such, and 
took charge of all the assets of said estate and was admin- 
istering the same, when all of the beneficiaries under said 
will and codicils, except Matilda Johnson and Maria L. 
Clayton and their husbands, joined in an action in the Han- 
nibal court of common pleas against said last named parties, 
propounding said eight codicils, as well as said will, for pro- 


bate in solemn form. 


That, on motion of said defendants, on August 15th. 
1872, said probate court revoked the letters of said Mary A. 
Helm as administratrix of said estate, because of said con- 
test, and appointed the defendant, Alfred W. Lamb, admin- 
istrator pendente lite of said estate, and thereupon said de- 
fendant gave bond and duly qualified as such administrator 
pendente lite, and took charge and possession of all the real 
estate, and he obtained from said Mary A. Helm, as admin- 
istratrix, as assets of said estate, $1,868.64 in cash, and 
notes, bonds, stock and railroad tax receipts to the amount 
of $67,267.52, making in all $69,138.16 of assets of said 
estate received from said administratrix, as well as an 


account against said John L. RoBards. 


That, on the 6th day of May, 1874, said will and said 
first codicil and five others were by the judgment of said 
Hannibal court of common pleas admitted to probate in 
solemn form, and the two remaining codicils were rejected, 


and the contest in regard to said codicils was terminated, 
and the said letters of administration granted to the defend- 
ant pendente Lite, were then and thereby revoked. 


That, on the 11th day of May, 1874, letters testa- 
mentary were duly granted by said probate court to said 
John L. RoBards and Joseph J. Johnson, and they gave 
bond, duly qualifed and entered upon the execution of said 
will and codicils. On the 15th day of May, 1874, said pro- 
bate court made an entry of record, finding that said contest 
had been terminated, and thereupon the defendant as ad- 
ministrator pendente “ite, without publishing any notice of 
his final settlement, and without giving notice thereof, ap- 
peared in said probate court and filed therein his exhibit tor 
final settlement of his special administration of said estate, 


showing in his hands assets thereof, amounting to $56,1 36.39, 


ad 


of which $343 only were in cash, and the remainder con- 
sisted of the same notes, bonds, stocks and tax receipts, 
originally received by defendant as administrator pendente 
lite, from said Mary A. Helm, as administratrix, as afore- 
said; and also showing the said account against said John 
L.. RoBards, as agreepn and adjusted by the executors at 
$6,271. } 


That, said probate court accepted said exhibit as a 
final settlement of said administration by defendant, without 
any addition thereto or diminution or alteration therein, 
and it ordered defendant to turn over to said executors said 
sum of $56,136,39, and on his said filing in said court the 
receipt therefor, he and his sureties to receive their dis- 
charge. (Record, p. 6.) 


That said order of said probate court operated as a 
judgment in favor of said executors against the defendant as 
administrator pendente lite for said sum, and was a final set- 
tlement of said special administration. That all the assets 
of said estate were in the hands of the defendant. That 
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said executors could not appeal from said final settlement 


and judgment without refusing to receive said assets, and it 
became and was their duty to receive said assets and thereby 
forfeit their appeal. That on the tgth day of May, 1874, 
the defendart tendered to the said executors the said assets, 
and the said executors then and there received the same and 
endorsed on said exhibit their receipt therefor in words and 
figures as follows: 

(See Trans. Record, p. 7.) 

“We, the undersigned, executors of the estate of John 
B. Helm, deceased, have this day received from Alfred W. 
Lamb, late administrator pendente lite of said estate, all the 
moneys, bonds, notes, coupons, and all other evidences of 
debt held by him as administrator as aforesaid and belong- 
ing to said estate, as the same at large and more fully appear 
in the foregoing eight pages of this, his second and final 
settlement. 

JOHN L. ROBARDS, 
JOSEPH J. JOHNSON, 
Evecutors of Est. of /. B. Helm, Dec'd.” 

May tgth, 1874. 


The defendant, the same day produced in said probate 
court his said exhibit with said receipt endorsed thereon, and 
thereupon said probate court made an order discharging the 
defendant as administrator pendente lite of said estate. 


That atthe time of the defendant's filing his said ex- 
hibit in said probate court, and said court’s approving the 
same, the plaintiffs, Matilda Johnson and Eliza B. Platt, 
daughters of the testator, were married women, and the five 
children of Cyrus T. Helm, deceased, who was a son of the 
testator, were all minors, and the five children of Maria L. 
Clayton, a daughter who died on April , 1873, were all 
minors. (Record, p. 6.) 


That within ten days after the approval of said exhibit 
by said probate court—the time prescribed by the statute 
in such cases—John L. RoBards, one of said executors, 
made affidavit and application for an appeal from said judg- 

_,jnent apprgving said exhibit and then took an appeal to the 
Ammen on th common pleas; on motion of the defend- 
ant, it was dismissed without any hearing on the merits, and 
said judgment was affirmed by the Supreme Court of Mis- 
souri at the October Term thereof, 1882. (See 76 Mo., 


p. 192.) 


On the goth of April, 1879, Joseph J]. Johnson resigned 
as executor,and on November’ , 1883, John L. RoBards, the 
other executor, having first published due notice of his final 
settlement of said estate, filed in the probate court his final 
settlement, and the same was by said court approved and he 


was fully discharged. 


Plaintiff avers that the said legatees, beneficiaries and 
distributees under said will and codicils had no notice, either 
actual or constructive, of said final settlement of the de- 
fendant as administrator pfendente Lite of said estate; that 
they made no appearance and they were in nowise repre- 
sented in said proceeding, and that by means of the premises 
they were defaulted when in no default, and said final settle- 
ment was entirely an ex parte proceeding by the defendant 
as administrator pendente lite; and said executors were de- 
barred as aforesaid from claiming or enforcing any demand 
against the defendant for the improper retention of any 


money or assets belonging to the said estate. 


That in and by said final settlement of the defendant as 
administrator pendente lite he charged against said estate and 
was allowed compensation from the’ date of his letters of 
administration for leasing of real estate, collecting rents, at- 
tending to repairs and insurance, and paying taxes, ten per 
cent. on the aggregate amount, $8,846.90, thus making the 
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sum of $884.60 charged and allowed for said services; and 
in addition thereto the defendant charged and was allowed 
in said settlement, over $1,000 for attorney’s fees, clerk’s 
hire and other incidental expenses of his said administra- 


tion. ~ 


te « 


That the total amount of expenditures and disburse- 
ments made by the defendant as administrator pendente Lite, 
that is to say, the total amount of assets of said estate ad- 
ministered by him, was $24,103.39, and he was not entitled 
to more than five per cent. commission on said amount, to- 


wit: not more than $1,205.20. 


That the defendant did not administer the following 
assets belonging to said estate, to wit: Notes on hand, 
$36,501.36; Hannibal bonds and coupons, $5,390; stocks, 


$1,103; Hannibal & Naples R. R. tax receipts, $1,860.35 ; 


cash, $343.68; amounting to the sum of $49,865.39. That 
said assets were the same which he had received from Mary 


A. Helm as administratrix of said estate. 


That the defendant in his said final settlement charged 
and was allowed the commission of five per cent. on the sum 
of $6,271, as the amount of the claim against John L. 
RoBards, which had been agreed on by the executors of 
said will. That the defendant never collected said claim, 
and it was not assets of said estate administered by him; 
no judgment was ever rendered against said John L. Ro- 
Bards, on said claim, the suit brought therefore, against 
him having been dismissed before said settlement was filed 


and approved. (Record, pp. 9g and 10.) And he was not 
entitled to charge or to be allowed any commission thereon ; 
and that he was not entitled to charge or to be allowed any 
commission on said assets, which he had received from 
Mary A. Helm, as administratrix, and which remained in spe- 
cie in’ his hands when he made his final settlement. That 
said assets; nob administered upon by the defendant as afore- 


“SJ 


said, amount to the sum of $58,472; and the commission 
charged thereon, and allowed by said probate court in de- 
fendant’s said final settlement amounts to the sum of 
$2,923.56, and said unadministered assets were by the de- 
fendant turned over on the 19th day of May, 1874, to said 
executors, and received by them in specie on said settlement, 


as shown by their receipt hereinbefore copied. (Record, p. 7.) 


The bill then contains the following averment: That the 
defendant had obtained the allowance of $2,923.56 commis- 
sion on said unadministered assets, without “‘ due process of 
law, and in violation of section one of amendment fourteen 


to the Constitution ef the United States, viz: 
(See Record, p. 10.) 


‘“ The plaintiff says that, by means of the premises, the 
same being fully shown by voucher No. 31 of said final set- 
tlement of said administrator jpendente lite, the said defend- 
ant, as said administrator pendente /ite, withheld and received, 
and ever since has retained and now retains, as his five per 
centum commission on 82,575.39 dollars as assets of said 
estate the sum of 4,128.76 dollars, in addition to the said 
sum of 884.69 dollars charged tor his general services as 
aforesaid, and that of said five per cent. commission he was 
and is not entitled to more than the said sum of $1,205.20, 
and that said judgment of final settlement of his administra- 
ion, allowing him said: sum of $4,128.76 as five per centum 
commission on said estate, was obtained and rendered with- 
out due process of law and in violation of section one of 
amendment fourteen to the Constitution of the United States, 
and that said judgment was rendered without jurisdiction in 
the premises, and that said judgment illegally awarded to 
said Alfred W. Lamb, as of said five per centum commission, 
$2,923.66 of money then and there due from the property of 
said residuary distributees, legatees, and beneficiaries of said 
estate, and that said money the said Alfred W, Lamb then 
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and there withheld, received, applied to his own use, and has 


ever since illegally retained and he now illegally retains the 
same, and thereby he did not duly administer said estate. 
The plaintiff says that then and thereby a cause of action 
vested in said residuary distributees, legatees, and beneficia- 
ries in said estate to set aside said probate judgment of final 
settlement of said administrator jendente Lite and obtain an 
account with said Alfred W. Lamb of said moneys and re- 
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cover against him judgment therefor.”’ 

The plaintiff states that all of the other legatees and 
beneficiaries under said will duly assigned their several 
claims and causes of action against the defendant to plain- 
tiff. (Record pp. 10 and 11.) 


Prayer of the bill is to set aside said judgment approving 
said final settlement of the defendant as administrator 
pendente lite, and decree that an account be taken, and that 
the defendant pay to plaintiff, with interest thereon, the said 
excess of commission received by defendant; and for all 


proper relief. 


At the January term, 1884, of the Hannibal court of 
common pleas the defendant demurred to the plaintiff's bill, 


assigning the following reasons, viz: 


ist. That there is a defect of parties plaintiff in this: 
John L. RoBards, plaintiff's husband, is not made a party 
plaintiff. 
2d. That the petition does not state facts sufficient to 


constitute a cause of action. 


3d. That from all the facts stated in the petition there 
is no equity in the bill, and the plaintiff is not entitled to the 
relief prayed for or any other relief. 


4th. That the whole subject matteras set out in the 


Y 


petition has been adjudicated 


has no jurisdiction to review 


: - ‘7 , ° . 
nd finally determined in 


courts of competent jurisdiction an rts of last resort, as 
appears upon the face of the petiti 

The Hannibal court of common pleas sustained the 
demurrer. 

A motion was then filed by the plaintiff to make het 
husband a co-plaintiff. This motion verruied. The 
plaintiff stood upon the demurrer, and final judgment was 
rendered against her. She appealed to the Supreme Court 
of Missouri, which, on the 7th f June, 1886, affirmed 
the said judgment. The opini ivered in the Supreme 
Court of Missouri is copied int record in full 18) 
A. motion for a rehearing wa d overruled, and on 
the 27th day of August, 1d57, a writ rror to the Suprem: 
Court of Missouri was sued out se brought to this 
Court. 

The defendant makes a m dismiss the writ of 
error or to affirm the judgme rein, on two grounds, vi 

l. [his Court is wit! n under section 7 OQ 
of the Revised Statutes. 

2. If any question cogt ider tha ‘tion was 
in fact decided, such de n t n iry, and th 
judgment: rendered is support nds which this Court 
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In opposition to defendant's motion, the plaintiff affirms 


the following propositions, viz : 


1. There is a Federal Question presented by the 
record, and this Court has jurisdiction under section 709 of 
the Revised Statutes to decide said question 


2. A question cognizable under that section was in 
fact decided, such decision was necessary, is erroneous, and 
the judgment rendered is not supported on grounds which 


this Court has no jurisdiction to review. 


The Federal Question will be first presented : 


The plaintiff alleges ang, pecially sety up in her bill 
that “the judgment of the Probate Court, ren- 
dered without notice to her, allow ing the defendant $2,923.50 
commission on assets of the estate of John B. Helm, de- 
ceased, not administered by the defendant as administrator 
pendente lite, ‘deprived’ her of her ‘ property, ‘ without due 
process of law’ and in violation of section one of amend- 
ment fourteen to the Constitution of the United States.”’ 


The right thus set up has been denied by the judgment 
of the highest court in the State. This judgment is errone- 
ous. It presents a Federal Question in the very language 
of the Constitution itself, and in such case this Court has 
jurisdiction under section 709 of the Revised Statutes to 
re-examine it, 


simian itis 
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The Federal Question presented by the record stands 
in front of the other question in this case, and must control 


the whole case. 


There is no other question in the case except the valid- 
ity of the judsment of the probate court, approving the 
final settlement of the defendant as administrator pendente 
fete, and the plaintiff, not having any notice of that settle- 
ment, the probate court had no jurisdiction over plaintiff, 


and its judgment is not binding on her. 


The merits of the case cannot be reached until the 
Federal Question is decided. The other question is not 
sufficiently broad to maintain by itself the judgment of the 
Supreme Court of Missouri, notwithstanding’ the error in the 


decision of the Federal Question. 


1. It is alleged in the bill, that the defendant published 
no notice of his final settlement, (Record pp. 5 and 6;) that 
the plaintiff and the other residuary legatees and benefi- 
ciaries under the will had no notice of said settlement, actual 
or constructive; that they made no appearance therein; 
that they were nowise represented in said proceeding; and 
said final settlement was entirely an ¢x parte proceeding by 
said administrator pendente Lite. (Record p. 8.) The de- 
murrer admits this allegation to be tru 

No pérson is or can be bound by the judgment of any 
court or other judjcial proceeding without wofice, actual or 
constructive ; and he must have his day in court, and oppor- 
tunity to disprove the claim and show cause, if he can, why 


he should not be “deprived of his “property. — 


Annual settlements of executors are not conclusive. 


They are only prima facie evidence of their correctness, 


= 
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They are always open to corrections for overcharges, fraudu- 
lent charges, errors and omissions of every kind. Final set- 
tlements, however, are conclusive in actions at daw for the 
reason that due wotice thereof, is required to be published 


for four weeks. 
ne Chapter 124, Gen’l Stat. Mo. J* 0/7 


The defendant, as administrator pendente lite was 
clothed with all the powers and functions, and was required 
to “take charge of the property and administer the same 
according to law”’ just the same as a regular administrator, 
and his illegal acts, while administering the estate of plain- 
tiff's father, affected her just as injuriously as if they had 


been performed by a regular administrator or the executor. 
Sec. 13, Chapter 120, Gen. Stat. Mo. J*O 6 


He should be held to the same measure of responsi- 


bility as a regular administrator. 


The statute of Missouri authorizes the probate court to 
allow all administrators all reasonable charges “for leasing 
real estate, legal advice and service, and collecting and pre- 
serving the estate, and, as fw// compensation for their ser- 
vices and trouble, a commission of five per cent. on personal 
estate and on the money arising from the sale of real 


estate. 


Sec. ¥o, chapter 124, Gen. Stat. Mo. SAO66 


The probate court allowed the defendant ten per cent. 
($884.69), for leasing real estate and collecting rents, on the 
amount collected; over $1,000 attorney’s fees, clerk’s hire, 
and all other incidental expenses of said administration; and 
five per cent ($4,128.76) on the whole nominal assets of the 
estate ($82,575.39). Of this amount he only administered 


$24,103.39. This leaves the sum of $58,392 which he never 


administered, and upon which he was illegally allowed a 


commission of five per cent., amounting to $2,923.56. The 
defendant turned over to the executors in specie the same 
notes, Hannibal bonds and coupons, Mason township bonds 
and coupons, and Hannibal & Naples railroad tax receipts 
which he had received from Mary A. Helm as administratrix, 
and the claim against John L. RoBards, and the interest 
alleged to have accrued on said assets in payment of the 
assets admitted by his ex parte settlement to be in his 
hands. These were the assets not administered by him 
upon which he was illegally allowed a ,.commission of five 
per cent. Mary A. Helm was duly appointed administratr:x 
and was the legal administratrix until she was removed in 
consequence of the contest over the codicils to the will. 
She was just as well entitled to five per cent. commission on 
said unadministered assets turned over to the defendant as 
the defendant. He turned over the same unadministered 
assets to the executors. They administered them. They 
then were entitied to five per cent. commission on said 
assets. Here, then, would be a commission of fifteen per 
cent., upon the theory of the defendant's allowance, taken 
out of the estate for administering it, when the statute ex- 
pressly says that “a commission of five per cent. on per- 
sonal estate shall be “a /fu// compensation for their services 
and trouble.” This shows the illegality of the allowance of 


commission to the defendant on said unadministered assets. 


ko. chapter 124, Gen. Stat.,Mo. 1*G 6 


There was no privity between the plaintiff as residuary 
legatee and devisee under the will of John B. Helm and the 
defendant as administrator pendente lite; nor is there any 
privity between the plaintiff as such legatee and devisee and 
the executors of said will. Their legal relation to each other 
is that of antagonism of interests. Hence the plaintiff was 
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not bound by the defendant’s ex parte settlement in the 


absence of a legal woftce, actual or constructive 


PRIVITY. 


Bigelow on Estoppel, 139 (4 ed.) 
Robertson vs. Wright, 17 Grat. 534. 
Hopkins vs. McCann, Ig Ill. 113. 
Russell vs. Place, 94 U. S. 606. 
Edward vs. Crenshaw, 39 U. S. 166. 
Payne vs. Hook, 7 Wall. 425. 
Deneale vs. Stumps Extr. 8 Pet. 528. 
Stone vs. Wood, 16 IIL. 17 

Garnett vs. Macon, 6 Call. ont 
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There being no privity between the plaintiff and the 
executors of said will, the abortive appeal taken by them 
from the judgment of the probate court approving said final 


settlement, does not estop the plaintiff from maintaining this 


suit in equity to surcharge and falsify said settlement. 


When there are fraudulent claims or illegal credits 
allowed in the settlement of an executor or administrator, 
and he has given legal notice of his final settlement, and has 
made it, and it has been approved by the probate court, and 
he has been discharged, the probate court has no longer 
jurisdiction over him. The judgment of approval is res ad- 
judicata, an® tt cannot be questioned in an action at daw. 
The only way 7 which it can be reached, is by a suit in 
Sted 


If the defendant had given legal notice of his final 
settlement, then it would have been res adjudicata, and 
could only be impeached by a suit in eguity for fraud, illegal- 
ity, error, mistake or omission. As no xofice of said settle- 
ment was given, it is open to impeachment for the #//egal 


15 
commissions on the assets not administered by the defend- 
ant, allowed by the judgment of the probate court. 

The Supreme Court of Missouri has in this case con- 
strued the statute of the State of Missouri in regard to 
whether it is the duty of an administrator pendente lite to 
cive notice of his accounting after the contest as to the will 
is over, and it has said: “ This accounting is his final ac- 
counting, it is true, but it is not a final settlement of the 
estate contemplated, when notice is required to be given. 
There ts no necd of any notice, tor there is then a regular rep- 
resentative of the estate, with whom the settlement is made, 
under the direction of th prob ite court. The statute which 
provides for notice on final settlements, therefore, has no ap- 
plication to settlements made by an administrator pendente 


lite, and notice ts not required.” Record p.:21.) 


There is no privity between the plaintiff and the regular 
representative of the estate, any more than there was be- 


tween the plaintiff and the temporary representative. 


The attempted appeal by the former could not, and does 
not, estop her from asserting her rights against the latter for 
} 


the illegal commission received by him out of her residuary 


legacy. No one is estopped by the act of the regular 
representatives in giving the receipt for the assets and 
money turned over to them by the temporary representative 
but themselves. A receipt theretofore had always been 
open to explanation by evidence a/zwnde; but in this particular 
instance the Supreme Court of Missouri treated it as a satis- 
faction of the ex parte settlement of the temporary represent- 
ative of said estate, which the probate court had approved, 
and denied them the right to explain this receipt or to 
question the /egality of the $2,923,560 commissions on assets 
not administered by the defendant. This was on the doctrine 
of res adjudicata. No notice of this ex parte settlement was 
given by the administrator pendente lite. The record does 
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not show that the executors appeared to it. The question 


is never been heard 


in any court fhe Supren Court of Missouri cut the 
executor rT ‘by technicaltty- treating thi civing of the 
receipt by th xecutors for the assets and money shown by 
th fendant’s { tt nt 


} satistac tion of the 
ipproving said settlement, 
to go into the /ega/lity of said commissions. 


he way and prevent 


an ingu ry into thi merits of this controverted allowance. 

[hen when the plaintiff equity and alleges that the 
commiss on ft dministered by the defendant 
were and are zé/ega/; that she had x lice of said final settle- 
ment wherein said illegal fees were allowed: that she never 
appeared; that she was in nowise represented when said 
settlement w mad that by the allowance of said illegal 
comm ns s has. in the words of the first section of the 
fourteen amendment to the Constitution of the United 
Stat been ‘“‘deprived r “property without due process 


Missouri answers this bill of 


complaint and says that ‘wo notice is required,” by the 
statute of the State of Missouri when an administrator 
pendente lite makes his fin ttlement, and that ‘“‘the judg- 
nent of the probate court discharging the special adminis- 
trator is final and conclusive, even as against the plaintiff, 


Cae inom « . ions ‘ 
ior there 18S no Saving ciaus 


use as to minors or married women. 


, this is precisely what the plaintiff complains of ; 
and because the statute did not require the defendant to 
sive xoltce of, his final settlement and the judgment of the 
probate court approving said settlement without any notice 
thereof, is held by the Supreme Court of Missouri to be 
and conclusive even as against the plaintiff,’ without 
notice, she says that she has been “deprived” of her “prop- 
erty without due process of law.”’ 
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Says Chief Justice Waite, in delivering the opinion . 
this Court, in the case of Arrowsmith vs. r (118, 


U. & 104.) 


“The legislature of a State performs its whole duty 
under the Constitution, in this particular when it provides a 
law for the government of its courts while exercising their 
duty, which, if followéd, will furnish the parties the neces- 
sary constitutional protection. All after that pertains to the 
courts, and the parties are left to the appropriate remedies 


for the correction of errors in judicial proceedings.”’ 


The legislature of Missouri has not performed its duty 
under the XIVth amendment to the Constitution of the 
United States in not providing a law requiring an adminis- 


trator pendente lite to give notice of his final settlement. 


Even if it should be held that the statute does require 
that the defendant should have given xoftice of his final set- 
tlement, and that the Supreme Court of Missouri has mis- 
construed it, then it is averred that the judgment of the 
probate court approving said settlement is not binding or 
conclusive on the plaintiff, because she had xo notice of said 
settlement. If said judgment should be held to be binding 
or conclusive on plaintiff without zotice, then she would de 
“deprived” of her “property without due process of law.” 
There can be no “due process of law”’ without notice. It is 
the basis of alllegal procedure. Notice, actual or construct- 
ive, must be given in every action or proceeding zz personam 
in order that the court may acquire jurisdiction over the 
party and thus make its judgment binding and conclusive. 


Webster vs. Reid, 11 How. 437. 

Lessee of Walden vs. Craig’s Heirs, 14 Pet. 154. 
Hollingsworth vs. Barbour, 4 id. 475. 

Thatcher vs. Powell, 6 Wheat. 119. 
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rin a proceeding in rem no judgment or decree 1 is 
5 
dean Without notice. 


The Mary, 9 Cranch, 126. 
( 

“he validity of the statute in regard to the duties of an 
iteiidietintan pentlesite lite has been drawn in question in 
this:case,,on,.the ground that it Aas not provided for his 
giving notice of his final settlement, and for that reason it is 
repugnant to the first section of the XIVth amendment to 
the .Constitution. of the United States. The protection of 
this provision; in the Constitution is expressly set up in the 
bijl,in.this case. Section 709 of the Revised Statutes of the 
United States. does not specify how the right claimed shall 
be set up. In one case it was set up orally. 

3 Des Moines Nav. & R. R. Co. vs. lowa Homestead 

Co., 8 Sup. Court Rep., on p. 218. 


Mio * 


‘In this case it was specially set up in the court of first 
instance. ' The defendant demurred to the plaintiff's bill. 
That ‘cdutt Sustained the demurrer. The plaintiff stood on 
the ' demurrér and appealed the case to the Supreme Court 
of the State. In that court the plaintiff assigned as error 
the Sustaining of the defendant’s demurrer, and in rendering 
judgment against plaintiff. The plaintiff had once alleged 
that she had’ been “deprived” of her “property without due 
process of law.” 
cd ‘VP hat allegation was admitted-by the demurrer. It was 
ot. hecessaty to’ reiteraté’ the same words in the assignment 
8 “errors. Tt Was reiterated’ in legal ‘effect ‘by assigning’ the 
ltding of the demurrer, and ‘itt rendering ‘judgment 
against ie plaintiff ‘The petition” or bill ‘is’ a ‘part of the 
FeCo Fee So ‘is the dethtitrer and’ ‘3° is the assignment’ ‘of 
“errors BORK Hit days’ the “defendant ‘in! hid’ Brief! °* No 

Hieseibit was either. raised of présintéd to’ the Supreme Court 
"ee Missdul? Or “passed upon’ by that Court as to thé consti- 
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tutionality of the statute under which the settlement of, de- 
fendant was made, and upon which the opinion of the Court 
was based.” 


Now, plaintiff affirms that the constitutionality of said 
statute was raised ; it was directly and squarely préseitted to 
the Supreme Court of Missouri, and: it was ‘passed! on)! Te 
has already been shown how it was raised’ ahd’ presented. 
How was it passed on? 

The statute in question nowhere provides or réquires an’ 
administrator pendente lite to give notice of hi§ final settle’ 
ment, and the defendant gave no notice of His final’settle! 
ment. In that settlement he claimed and was’atléwed ‘by 
the probate court, commissions on assets of’ the ‘estaté of 
the plaintiff's father not administered by him, to the amount 
of $2,923.56. It is alleged that the allowance of these com- 
missions was t/egal, and that pro tanto she was “deprived” 
of her property “without due process of law,”’ It is, true 
the Supreme Court of Missouri in delivering its opinion, in 
the case, made no reference to the XI Vth amendment to the 
Constitution of the United States. But it did pass upon the 
constitutionality of said statute in these words, yizs .““ The 
statute which provides for motice on final settlements, there- 
fore, has no application to settlements made_ by an adminis- 
trator pendente lite, and no notice ts required,” , (Record, 
page 20.) 


“In questions relating to our jurisdiction, undue mport- 
ance is often attributed.to the inquiry whether the pleadings 
in, the State, Court.expressly assert a_right under the Federal 
Constitution.,. The. true. test, is. not whether the. record 

exhibits an express: statement, that a Federal (Question Was 
presented, but the Federal right... Every where i in our decisions 
itv has been held that we may review the judgments, ofa | State 
Court. when the: determination or judgment, of that court 


could not have been given without decidigg Mpen,a_right.or 
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authority claimed to exist under the Constitution, ')\.s, or 
treaties of the United States, and deciding against that right. 
Very little importance has bean attached to the inquiry 
whether the Federal Question was formally raised. In 
Crowell vs. Randell, (10 Pet. 368), it was laid down, after 
a review of almost all our previous decisions, “that it-is not 
necessary the question should appear on the record to have 
been raised, and the decision made in direct and positive 
terms, in 2psissimzs verdis, but that it is sufficient i! it appears 
by clear and necessary intendment that the question must 
have been raised, and must have been decided, in order to 
have induced the judgment.” This case was followed by 
Armstrong et al. vs. The Treasurer of Athens County, (16 id. 
281), where it was held sufficient to give this court jurisdic- 
tion if it appear from the record of the State Court that the 
Federal ©uestion was necessarily involved in the decision, 
and that the court could not have given the judgment or 
decree which they passed without deciding it. See also 
Bridge Protrietors vs. The Hoboken Company, 1 Wall. 116, 
Furman vs. Nichol, 8 id. 44” Per Mr. Justice Strong in 
Murray vs. Charleston, 96 U. S. on pp. 441-2. 


It is admitted, that if she had been notified: had had 
her day in court; and had had an offortunity to disprove the 
defendant’s z//egal commissions, even on very short notice, 
and she did not avail herself of such opportunity, that she 
would be estopped from afterwards controverting the /egality 
of said commissions, as the following cases show: 


Hagar vs. Reclamation Dis., 111 U.5., 701. 
Chicago Life Ins. Co. vs. Needles, 113 U.S., 745. 
Kennard vs. Louisiana ex rel., Morgan, 92 id. 480. 
Foster vs. Kansas, 112 id. 201 


The Federal Question relied on by plaintiff, was ex- 
pressly presented in the plaintiff's bill to the Supreme Court 
of N.issouri, The decision of it was necessarily involved in 
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the case. The Supreme Court of Missouri was compelled to 
pass on it. It did pass on it; and in doing so, if: it made no 
reference to the Federal Question the plaintiff shall not lose 
her rights for that reason. She could not compel the Court 
to refer to the question ipsissimus zerbis. When a party 
has a right secured by Federal law, right cannot be de- 


nied by silence or evasion. 
Chapman vs. Crane, 8 Sup. Court Rep., 215. 


The Federal question lies in front of this case, and it 


must be decided before the egwzty in this case can be reached. 
Chapman vs. Crane, 8 Sup. Court Rep., 215. 


The plaintiff never had any wofice nor any opportunity 
for defense. Hence the judgment of the probate court 
approving the defendant's so-called final settlement is not 
binding on the plaintiff. She never had her day in court. 
She has been “deprived” of her property “without due pro- 
cess of law.” It is one of the highest duties of this Court to 
see that the constitutional right of the plaintiff to “due 
process of law’ in protecting her property, is prese¢ved, and 
that this right shall not be evaded or frittered away by the 
construction given to the statute in question by the Su- 


preme Court of Missouri. 


Hall vs.. Finch, 104 U. S., 261. 
Railroad vs. National Bank, 102 id. 14. 


The defendant: not having given any notice of his final 
settlement, it stands in the category with axnual settlements 
of administrators, guardians and curators. It is a mere 
exhibit, and as such allowances and credits taken therein 


are subject to correction, if illegal or erroneous. 


Picot vs. Biddle’s Admin., 35 Mo. 29. 
Sheetz vs. Kritley, 62 ¢d. 417. 
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State, etc. vs. Roeper, 82 td. 57. 
.~North.vs..Priest, 81 zd. 561. 
Baker vs. Runkle, 41 zd. 391 


It follows, then, that if the defendant's so-called final 
settlement was only an exhibit and did not have the force 
and effect of a final settlement made after a legal notice had 


been given it is not ves adjudicata. 


_ A bill in equity to surcharge and falsify the defendant's 
ex parte final settlement is the proper remedy in a case of 
this kind. The allowance of the z//ega/ commissions charged 
in the plaintiff's bill is a constructive fraud. 


wis. Oldham vs. Trimble, 15 Mo. 225. 
Clarke vs. Henry’s Admin., 9 zd. 339. 
Clyce vs. Anderson Ex’r, 49 zd. 37. 
Smiley vs. Smiley, 80 id. 44. 


Ag.administrator is a trustee, and as such he is bound 
to, administer the trust confided to him with the utmost good 
faith, and, not make money at the expense of his cestuz que 
trust. 


Houts vs. Shepherd, 79 Mo. 161. 
‘4 °'Merritt vs. Merritt, 62 zd. 150. 

DS. (Hu 
bs: (Wb the cestuis gue trust were either married women or 
minors at the time of defendant’s making his so-called final 
settlement, except Mary N. Helm, daughter of the testator. 
Can jt be, said that the judgment of the probate court ap- 
proving settiement is binding. on these cestuts gue trust, all 
of whom were laboring under the disability of either cover- 
ture er sifancy, except,said Mary, N. Helm? Did they have 
ab; opportunity, to, shew, the legality and injustice of allaw- 
defendant's $2,923.56 commissions, on assets not adminis- 
teredchy him?y Are personsiwho have. not legal, capacity. to 
protect their own interests |,to be stripped of the bounty of 
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their father and grand father by this ex parte ‘judicial pro- 
ceeding; and when this plaintiff in het own right,’and as the 
assignee of their respective rights, seeks redréss‘by a bill in 
equity to call the defendant to an account, the court of first 
instance sustains a demurrer to her bill on the ground that 
there is no equity in her bill; and the whole stibject ” matter 
has been adjudicated and finally determined’ ih’ courts’ df 
competent jurisdiction and final resort, shall she bé déniéd it 
now? Can these cestuts gue trust be deprived of, their 


property by such an ex parte judgment as this. Is this 
“due process of law” within the/@rewrmree of. the X1Vth 


amendment? If it is, then the XIVth amendment is. no 
more efficacious in protecting the property of an individual 
against the errors of the State judiciary than,;the Pope's 
bull was against keeping off the comet. 


This Court has, so far, not decided what constitutes 


“due process of law”’ "Zen case. 


In the language of @meé Justice Miller, in Davidson vs. 
New Orleans, (96 U. S. 194,) it has left the deGision’ to 
“the general process of judicial inclusion and exclusion, ‘#8 
the cases presented for decision shall require.” It iste- 
spectfully submitted, however, that the plaintiff.in this case 
has been “ deprived”’ of her “ property without.due process 
of law,” and that she is entitled to the protection guaranteed 
by the XI Vth amendment to the Constitution. of, the! United 
States. 


But the eguity of this case can never be uncovered and 
developed so long as the Federal Question presented by this 
record shall remain undecided. Aas. 

f IO 

The Federal ‘Question stands in front ‘of the ‘equity 
question’and completely bars the entrance tocit:) This case 
comes fully ‘and clearly within the prindiples enameiated by 
this: Court in Murdoék vs.’ Memphis, 26 Wath; s90pane 


Railroad Co. vs: Maryland, 20 id., 643." é At tyoto7Y 


The defendant was only entitled to five per cent. com- . 


msision on the money actually paid out by him in the course 


of his administration, 2, ¢.,five per cent. on $24,103.39. 
Hawkins vs. Cunningham, 67 Mo., 415. 


The following cases show what constitutes due process 


iy of law, and what does not. 


Hagar vs. Reclamation Dis., 111 U. S., 7o1. 
Davidson vs. New Orleans, 96 U. S., 97. 
Foster vs. Kansas, 112 U. S., 201. 
Kennard vs. Louisiana, g2 id., 480. 
Slaughter House Cases, 16 Wall, 36. 
Pennoyer vs. Neff, 95 U. S., 714. 
Baswell’s Lessee vs. Otis, 9 How., 336. 
Webster vs. Reid, 11 id. “KG/ 
Nations vs. Johnson, 24 id., 195. 
Munoy’s Lessee vs. Hoboken L. I. Co., 18 id., 272. 
onto 
FINIS. 


Now, whether it shall be held that there is no statute 
requiring an administrator pendente lite to give notice of his 
final settlement; or that the statute did require the defend- 
ant to give notice of his final settlement and he failed to 
give it, either way the judgment of the probate court is not 
binding on the plaintiff for want of notice, and the judgment 
of the Supreme Court of Missouri is erroneous, and it should 
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‘be reversed and the case remanded, with instructions to 
i grant plaintiff a hearing on the merits. 
JAMES CARR, 


Of Counsel for Plaintiff in Error. 
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The Supreme Court of Missouri did not affirm the judgment 
of the Hannibal Court of Common Pleas on the first ground of de- 
murrer i.e. that John LL. Robards, the plaintiff's husband, was a 
necessary party. Inthe opinion delivered it passes it by sub silen- 
tio => Tne legacy t th: plaintiff was her separate property, 

laws of Missouri 1875, page 61. 

When a married woman is party her husband need not be joined 
with her “when the action concerns her sep@rate property.” 

General statutes of Missouri, p. 654 Sec. 8. Chap. 654./6 Z 

The Common Pleas Court overruled a motion to make him a 
party. (Record p. 16.) Leave would have been granted if he had 
been a necessary party. 
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The second and shird grounds of demurrer are the same,i é 
that there is no equity in the bill. ‘There is equity in the bill, but 
tne Supreme Court of Missouri has never heard this case on its MER- 
Ivs. It cut the executors off from a hearing on the merits by a tech- 
nicality. It treated the receipt given by the executors as a satisfac- 
tion of the judgment of the Probate Court, and the executors hav- 
ing acknowledged satisfaction of the amount found by the Probate 
Court in the defendant’s hands as administrator pendente lite, they 
were estopped from contesting the legality of the commissions on 
assets not administered by the defendant. 

And when the plaintiff sues in her own name to recover the 
illegal commissions allowed by the probate court on an ex parte 
proceeding without any notice to her, she ts gravely told by the 
Supreme Court, “There is no need of any notice, for there is then 
aregu'ar representative of the estate with whom the settlement is 
made, under the direction of the Probate Court.” thus cutting her 
off and a second time denying a hearing on the Merits. There is 
merit in this case and equity in this bill. Under the statutes of the 
State of Missouri an administrator is entitled to a commission of 
five per cent. as full compensation for his services and trouble on 
personal estate. 

Sec. 9, Chap, 124, Gen. Stat. Mo., p. sob 

This statute has been construed by the Supreme Court of 
Missouri in regard to the compensation of an administrator 
pendente lite as follows: 

Says Judge Henry in construing the section in question in refer 
ence to the commission of an administrator pendente lite: 

Hawkins vr. Cunningham, 67 Mo., on p. 418. 

“The goth section, Chapter 124, Gen, Statutes of Mo., p. 506 
(p. 108 Wag. Stat.). allowing to executors and administrators five 
per cent. on personal estate as compensation for their services, con- 
strued with reference to Section 13. does not embrace administrators 


appointed pending a suit to contest the validity of a will. Any 


‘other construction would lead to consequences which could not be 


tolerated, If it is to receive the broad construction contended for 
by the appellant, an administrator might qualify, make his inventory 
and appraisement, then, performing no other service, resign and 
charge full commission; one appointed in his stead might qualify, 
receive the assets from his predecessor, and having performed no 
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Other dutv, resign and receive full commission, and this might be 
Fepeated by successive administrators until nothing of an estate 
would be left. The commission allowed is a compensation for the 
services performed by the administrator. If he fully administers 
the estate he is entitled to the full commission. If he chooses to 
resign, or if for cause he be removed, before he fully administers the 
estate, he will only be allowed reasonable charges for leasing real 
estate, legal advice and service. collecting and preserving the estate, 
and five per cent, upon the amount of money he may have actually 
paid out. Delivering to his successor the money, notes and accounts 
remaining in hishands at the date of his res:gnation or removal is not 
to be considered a payment of money on which he is entitled to 
charge commission. If money has been collected by him and not 
paid out when he resigns or is removed, he will be compensated for 
that service under Section 9. for ‘colle ting and preserving the 
estate.” 

This construction shows conclusively the defendant was only en- 
titled to a commission of five per cent on the amount ol money 
he actually paid out. All over and above that was illegal, and the 
defendant had no right to it, and he should be made to disgorge it. 
Thus it will be seen that the equity of this case can never be reach- 
ed under the construction given by the Supreme Court of Missouri 
to the statute in question. The plaintiff is entirely remediles in the 
state courts. S$ he will be “deprived” of her “property without due 
process of law” unless this court construe said statute as being re 
pugnant to the first section ot the ALV amendment to the Constitu- 
tion of the Untted States. 

he defendant’s final settlement was no more than his ex parte 
statement of his accounts, because he had given no notice of it, and 
it stood on the same footing as an annual settlement. Annual set- 
tlements are alw ays open to corrections for ov er-charges, traudulent 
charges, errors and omissions of every kind, when the final settle- 
ment is made. ‘The reason ts that no notice of annual settlements is 
ever given, The administrator is required to vive notice ot his {}. 
nal settlement, and then the parties interested have a right to appear 
in the probate court and have all errors in the final and annual set- 
tlements corrected, and if they do not appear when they have no- 
tice to du so the settlement as approved by the probate court be- 


comes RES JUDICATA. It is the notice and the opportunity given to 


ae am 


correct all errors that makes the final settlement conclusive and 
binding on the parties interested. The decisions af the Supreme 
Court of Missouri on this subject are fully reviewed in the case of 
State vs. Raeper,. 82 Mo, 58, 
Picot vs. Biddle. 35 id 29. 

Under the system of code pleading which obtains in Missouri 
there is but one form of action for the enforcement or protection of 
private rights, and the redress or prevention of private wrongs; that 
is by petition, which shall contain ‘‘a plain and concise statement of 
the facts constituting a cause of action, without unnecessary repiti- 
tion.” 

Sec. 3, Chap. 165, p. 658, Gen. Statutes Mo 
sec. 1. Chap. 161, p. 651. ibid. 

Tyler vs. Maguire, 17 Wall, on p. 285-8. 
Kerr vs. Simmons, 82 Mo. 260. 

Pier vs. Heinrichoffer 52 id 333. 

State vs Carroll 63 id 156. 

‘The petition in this case complies fully with the requirements of 
the code of Missouri tn setting out ‘‘a plain and concise statement 
of the facts constituting a cause of action’ The illegal commissions 
charged on the assets of the estate in question was a fraud in law 
and if the plaintiff has any right to &aamen them. then the facts show- 
ing the cause of action are sufficiently alleged. ‘The supreme court 
of Missouri says in the opinion delivered in this case: ‘The peti- 
With all due def- 
ference to that court we join issue on this opinion and say that the 


tion does not seek relief on the ground offraud.’ 
facts alleged do show fraud inlaw. It was not necessary to allege 
fraud in totidem verbis. Thatis a legal conclusion from the facts 
alleged. 


fee 2// 

Bliss Code Pleading puma 2 ed. 

Hess vs, Young sogpes 379. 

Smith vs. Sims 77 &®. p. 296 

Sharkey vs. VcDermott o1 id. 647. 

Smiley us. Smiley 80 id. 44. 

The decision of the Supreme Court of Missouri is put on the 

ground that there is no need of notice; for there is then a regular re- 
presentative of the estate with whom the settlement is made unde! 


the direction of the Probate Court. ‘The statute which provides for 


notice On final settlements therefore has no application to settle- 
ments made by an administrator pendente lite, and nottce is not re- 
quired.” 

The conclusions from the decision in this case are the following, 
VizZ.: 

First. That the executors represented the estate when the admin- 
istrator pendente lite made his final settlement. 

Second. That the statute did not require the defendant to give 
notice of his final settlement. 

Third, That the receipt given by the executors to the defendant 
for the notes, etc., on hand at the date of his making said settlement 
and the delivery thereof to the executors operated as a satisfaction 
of the judgment of the Probate Court and was a complete bar to 
plaintiff’s suit to recover the illegal commissions allowed defendant 
in said settlement by the Probate Court. 

Now it is averred that there was no privity between the plaintiff 
and the executors; that the Legislature of the State has not per- 
formed its duty under the XI1Vth Amendment to the Constitution of 
the United States in not enacting a law requiring an administratot 
pendente lite to give nouce of his final settlement; that the receipt 
given by the executors to the defendant for the notes, etc., on hand 
at the date of his making his final settlement and the delivery 
thereof to the executors did nat operate as a bar to plaintiff’s suit to 
recover the illegal commissions allowed to defendant in said settle- 
ment by the Probate Court; thatthe judgment of the Probate Court 
approving said settlement is not res judicata as to the plaintiff. 

The plaintiff claims and derives her title under the will of her 
father and not under the executors. There is no privity between 
the plaintiff and the executors. The receipt given by the executors 
to the defendant for the assets turned over to them could and did 
only bindthem, No statements or admissions in that receipt could or 
did bind the plaintiff. 

De Mora vs. Concha, 29 Ch. Div. 268. 

Brigham vs. Fayerweather, 140 Mass., 415. 

lt follows, then, that the plaint:ff’s petition does state facts suffic- 
ient to constitute a cause of action; that there is equity in her bill; 
that the judgment of the Probate Court on the ex parte proceeding of 
the defendant is not res judicata as to the plaintiff, because she had 


no notice thereof; that she has been illegally and unjustly “deprived” 


of her “property without due process of law;’’ that she is not 


illene 


estopped from maintaining this suit against the defendant to recover 
the illegal commissions charged and allowed in his final settlement 
on assets not administered by him. But the equity of her case lies 
entirely behind the Federal question in the case, 1. e., that there can 
not be ‘‘due process of law”’ within the purview of the first section of 
he XIVth Amendment to the Constitution of the United States 
without notice, actual or constructive, to plaintiff. 


Respectfully submitted. 
IAMES CARR, 


Of Counsel for Plaintiff in Error. 
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ip MOTION TO DISMISS OR AFFIRM. 

ge Oh The Court is moved to dismiss the writ of error or to 
re a affirm the judgment herein on the following grounds: 

ae 

os sii ei i Tad we Mere Ney: 

aa 1. This Court is without jurisdiction under section 709 of 
eer : ’ 

} the Revised Statutes. 

AS os] 2. If any question cognizable under that section was in 
o ath fact decided, such decision was not necessary, and the judg- 
Pes ment rendered is supported on grounds which this Court 
Vara has no jurisdiction to review. | 
ime G. G. Vest, 

Ys For Def’t in Error. 


Ace ne, <enacattaettantmet 


9 
The above motion will be submitted three weeks from 


service of copy of same and accompanying brief. 


Statement, Brief, and Argument of Defendant in Error in 
Matter of Motion to Dismiss for want of Jurisdiction. 


STATEMENT. 


The record in this case consists almost wholly of the orig- 
inal petition of the plaintiff in error and the decision of the 
supreme court of Missouri, to which an appeal was taken 
from a judgment of the trial court rendered on a demurrer 
to the petition of plaintiff. 

The facts as shown by the record are substantially as fol- 
lows: 

In 1872, John B. Helm, a resident of Marion county, Mis- 
souri, died at Hannibal, in said county, leaving a will with 
eight codicils, in one of which codicils John L. RoBards, 
the husband of plaintiff in error, and Joseph J. Johnson 
were appointed executors. The will, with its codicils, being 
propounded to the probate court of the county, having 
jurisdiction, the original will was probated in common form 
but the codicils were rejected. Thereupon, on June 21, 
1872, Mary A. Helm, widow of the testator, being next 
entitled to administer under the law of the State, was ap- 
pointed by the probate court administratrix with will an- 
nexed of the estate of said John B. Helm. 

Thereafter, on July 23, 1872, legatees interested in the 
rejected codicils instituted a suit to contest the will, as pro- 
bated, and with the purpose of having the will with its 
codicils probated in solemn form, which under the statute 
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law of Missouri can be done at any time within five years 
after the probate in common form (R. 8. Mo., 1879, sec. 3980.) 
On August 13, 1872, pending the contest over the will, the 
probate court revoked the letters of administration of said 
Mary A. Helm and appointed the defendant in error as ad- 
ministrator, pendente lite, under section 13, chapter 120, Gen. 
Stat. of Mo., now being section 14, R. S. Mo., 1879, and in 
words as follows: “If the validity of a will be contested or 
the executor be a minor, letters of administration shall be 
granted during the time of such contest to some person, who 
shall take charge of the property and administer the same 
under the direction of the Court, and account for and pay 
and deliver all the moneys and property of the estate to the 
executor or regular administrator, when qualified to act”— 
quoted in decision of the Court, Rec., p. 19. This appoint- 
ment was contested and finally decided in the supreme 
court of Missouri in Lamb, administrator, vs. Helm, ad- 
ministratrix, 56 Mo., 433. 

On the 6th May, 1874, the contest over the will terminated 
in the will with its codicils being admitted to probate in 
solemn form (Rec., p. 5). Thereafter, on the — May, 1874, 
said John L. RoBards and Joseph J. Johnson were duly 
qualified as executors of the will of said John B. Helm. 
Thereupon, on May 19, 1874, the defendant in error filed 
with the probate court his final settlement as administrator 
pendente lite, and on the same day the probate court made its 
order that the defendant in error turn over and deliver to 
said executors of said will all the balance due the estate in 
his hands, amounting to the sum of $56,136.39, and take 
their receipt therefor, and upon filing the same in court that 
he, as administrator pendente lite, should be discharged (Rec., 


f 


p. 6). The assets were turned over, receipt taken, and 
filed in the probate court; all done on said 19th day 
of May, 1874, and thereupon the probate court made the 


following order on the same day, as follows: 


* “ Now, at this day, Alfred W. Lamb, administrator pen- 
dente lite of the estate of John B. Helm, deceased, produces 
into court the receipt of the executors of said estate of said 
John B. Helm for all prosierties held by him as administra- 
tor pendente lite, it is therefore ordered that said administrator 


be discharged.” (Rec., p. 7.) 


This settlement of defendant as administrator and judg- 
ment of his discharge was made without any notice by pub- 
lication of his intention to make his settlement. Plaintiff 
in her petition (Rec., p. 8). says: “Said administrator pen- 
dente lite did not advertise his intention to make a final set- 
tlement of his said administration, as required by section 
43 and section 47 of chapter 120, and section 20 of chapter 
121 and section 16 of chapter 124 of the General Statutes of 
Missouri. In this final settlement of the administrator 
pendente lite a commission was allowed him of $4,128.76. 

The contention in this case is that this amount of com- 
mission was excessive; that the amount which ought to have 
been ailowed was $1,205.20, making the excess $2,923.56, 
and to recover which, with interest, this suit is brought. 
(Rec., pp. 10, 11.) 

Said Joseph J. Johnson having resigned his executorship, 
the other executor, said John L. RoBards, husband of plain- 
tiff herein, took an appeal from the said judgment of dis- 
charge of the probate court of this defendant as adminis- 
trator pendente lite, with the view of contesting the said 
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amount of commission allowed. This was prosecuted to 
final judgment in the supreme court of Missouri, and re- 
sulted unfavorably to said executor. (RoBards, Ex’r, vs. 
Lamb, 76 Mo., 192.) In this opinion it was held that the 
judgment of discharge of the said administrator pendente lite, 
based upon a full receipt given by the executors, was final 
and conclusive, and they could not open the judgment. 
After this decision, in November, 1883, the said RoBards, as 
executor, after giving due notice, made a final settlement of 
the estate of said John B. Helm and was discharged. It is 
claimed that by reason of the want of notice of the inten- 
tion of the defendant to make his said final settlement that 
a cause of action thereby arose against him in favor of the 
legatees under the said will for the said amount of excess of 
commission allowed, it being further averred that the said 
judgment of discharge was made without due process of law 
and in violation of section one of the Fourteenth Amend- 
ment of the Constitution of the United States. Plaintiff was 
one of the legatees under the will, and she became owner of 
the alleged cause of action by assignment from the remain- 
ing legatees, and thereupon instituted this suit in her own 
name. There is no allegation or intimation of any fraud in 
this settlement or in the final judgment of the probate court. 

A demurrer was interposed to the petition of the plaintiff 
on the following grounds: 

Ist. Want of capacity in plaintiff to sue alone, she being 


a married woman. 


2d. Sufficient: facts were not stated in the petition to con- 


stitute a cause of action. 


3d. No equity in the bill. 
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4th. Res adjudicata, it appearing from the petition that the 
same cause of action had been finally adjudicated. (Rec., 
p. 12.) 


This demurrer was sustained. A motion was then filed 
by the plaintiff to make her husband, said John L. RoBards, 
a coplaintiff. This motion was overruled. (Ree., p. 13.) 
Thereupon plaintiff stood upon the demurrer, and final 
judgment against her having been made, she appealed to 
the supreme court of Missouri, which rendered its decision 
affirming the judgment of the court below. This decision 
and judgment is the one reported at length in the record, 
and to which the writ of error herein was directed. (Rec., 
p. 18.) A motion for a rehearing was filed in the supreme 
court of Missouri, based on alleged inadvertance of plaintiff 
to call attention of the court to two decisions of said court. 
This motion was overruled. (Rec., pp. 20,21.) Thereafter 
the writ of error herein was issued, and the case brought to 
this Court, erroneously as contended by the defendant in 


error herein. 
BRIEF AND ARGUMENT. 


It is apparent from the record that no Federal question 
was presented to and decided by the supreme court of Mis- 
sourl. No such question was necessary to the decision and 
judgment made, and none such was passed upon by the 
Missouri supreme court; hence the Supreme Court of the 
United States has no jurisdiction to review the judgment of 
the supreme court of Missouri given in the case. (Detroit 
City Railway Company vs. Jacob Guthard, 118 U.S., 133; 
Chouteau vs. Gibson, 111 U.S., 200; Murdock vs. Memphis, 
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20 Wal., 590; Brown vs. Colorado, 106 U.S., 97; McManus 
vs. O'Sullivan, 91 U. S., 578; Brown vs. Atwell, 92 U.S., 329; 
Zimmerman vs. Nebraska, 116 U.5S., 54.) 

The contention on the part of the plaintiff was that.under 
certain sections of the statute laws of Missouri regulating 
procedure in probate courts in said State, being the sections 
specifically mentioned in her petition, as before stated, the 
defendant, as administrator pendente lite, should have given 
notice by publication of his intention to make his final set- 
tlement, as specified in said sections of the law, and by rea- 
son of a failure so to do the judgment of discharge was not 
final as against the legatees, and by them could be set aside, 
this being the purpose of the suit instituted by the plaintiff. 

The supreme court of Missouri passed directly upon this 
question, as wili appear from its opinion, part of the record 
herein, and made part of the record of the case by article 
VI, section 15, of the constitution of the State of Missouri, 
which provides that“ the opinions of said court shall be in 
writing, and shall be filed in the cases in which they shall 
be respectively made, and become part of their record.” 
The court decided that the statute law invoked by the plain- 
tiff had no reference to settlements made by administrators 
pendente lite, and only referred to fina! settlements of admin- 
istrators and executors when finally settling up the whole 
estate and settling with creditors and beneficiaries of the 
estate, and in which cases notice by publication tnust be given 
as prescribed by the statute. The court further decided, as 
will appear .rom its Opinion, that an administrator pendente 
lite inder the law and decisions of Missouri occupied a posi- 
tion similar to that of a receiver acting under the direction of 


the court, only appointed for temporary purposes. That under 


8 


the law of the State under which his appointment is made, he 
has under the order of the court only to settle with the regu- 
lar administrator or executor of the estate, after the contest 
over the will is ended, when his power to act terminates, 
and having to deal with thern directly, no notice is necessary 
or required. In other words, the court decides that the set- 
tlement and judgment of discharge of the defendant in error, 
as administrator, was made in accordance with the statute 
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law of the State. 
The allegation of the plaintiff in her petition that the 
said judgment was made without due process of law, and 
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was in violation of a provision of the Constitution of the 
United States was simply an argumentative deduction made 
after her direct allegations that by the statute law of the 
State the administrator pendente lite was required to give 
notice by publication of his intention to make final settle- 
ment, and was neither directly nor indirectly alleged or 
urged against or with reference to the said statute under 
which the said settlement and judgment of discharge was 
made. No question was either raised or presented to the 
supreme court of Missouri, or passed upon by that court as | 
to the constitutionality of the statute under which the 


settlement of the defendant was made, and upon which the 
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opinion of the court was based. 
In the motion made by the plaintiff for a rehearing in 


the supreme court of Missouri no claim is made nor inti- 
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mation given that the court had omitted or failed to con- 
sider or pass upon any Federal question raised by her in the 
case. This makes it perfectly clear, as is apparent from the 
record, that no Federal question was presented to the court 
or passed upon by it. The opinion of the Court in the re- 
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cord herein shows that its judgment was based upon statute 
law of the State, against which no constitutional objection 
was raised by the plaintiff, and therefore the judgment was 
not against any constitutional right presented to the Court, 
for none was presented and none passed upon, and without 
which the Supreme Court of the United States has no juris- 
diction to review the said judgment of the supreme court of 
Missouri. (Chouteau vs. Gibson, 111 U. S., 200; Adams 
County vs. Burlington and Missouri River Railroad, 112 U. 
S., 126, 127; Chapman vs. Goodnow, 123 U. S., 540; State 
of Missouri vs. C. Arthur Preller, decided at this term and 
not reported.) 

The decision of the Missouri court. is based upon a con- 
struction simply of the State statute, and no Federal ques- 
tion is involved. It is not contended that the State law so 
construed is in violation of the Constitution of the United 
States. The case comes clearly within the rule announced 
by this Court in the following cases: New York Life Insur- 
ance Company vs. Hendren, 92 U.S., 286; Dogger vs. Bo- 
cock, 104 U. S., 595: San Francisco vs. Scott, 111 U.3., 769; 
S., 274; Citizens’ 


Bank vs. Board of Liquidation, 98 U. S., 140. 


. 


Graeme vs. Insurance Company, 112 U. 


But if the Court should determine thata Federal question 
is involved, under the rule in Murdock vs. Memphis, 20 
Wall., 590, the judgment herein should be affirmed. 

The ruling of the Missouri courts as to the statute of that 
State is unquestionably correct, and supports the judgment 
fully. 

G. G. Vest, 


For Defendant in Error. 


